Digitized  by  tine  Internet  Arcinive 

in  2010  witii  funding  from 

Boston  Library  Consortium  IVIember  Libraries 


http://www.arcliive.org/details/reportofjudicialOOmass 


Public  Document  No 


r1  lU 
.144        '•  '  ' 


JUDICIAL  COUNCIL 

OF 
MASSACHUSETTS 


FORTY-SIXTH  REPORT 
1970 


No-Fault  Divorce 

Presentence  Investigations 

New  Jury  Selection  Statute 

New  Juvenile  Court  Proposals 

Abolition  of  Charitable  Immunity 

Unconscionable  Clauses  in  Rental  Agreements 

(Complete  Table  of  Contents) 


Publication  of  this  Document  Approved  by  Alfred  C,  Holland,  Sute  Purchasing  Agent. 
2(Vl-l-70-046018  Estimated  Cost  Per  Copy:  %\.1S 


Public   Document  No.    144 


FORTY-SIXTH  REPORT 

Judicial  Council  of  Massachusetts 

-1970- 

CONTENTS  OF  THIS  REPORT 

THE  ACT  CREATING  THE  JUDICIAL  COUNCIL 

MEMBERSHIP  OF  THE  JUDICIAL  COUNCIL       . 

TABLE  OF  LEGISLATION  REFERRED  TO  THE 

COUNCIL  IN  1970 


Page 


REPORTS  ON  BILLS  REFERRED  TO  THE 

COUNCIL  BY  THE  GENERAL  COURT  AND  OTHER 

RECOMMENDATIONS 


I.  THE  ADMINISTRATION  OF  JUSTICE 

The  Superior  Court  —  Increase  in  Justices 3 

New  Rules  of  Civil  Procedure 5 

Proposals  for  an  Intermediate  Appellate  Court 7 

Use  of  Retired  Justices 10 

Jury  Selection  -  A  New  Statute     13 

II.  CRIMINAL  LAW  AND  PROCEDURE 

Voir  Dire  Examinations      26 

Manslaughter  by  Motor  Vehicle      30 


Auto  Theft  -  Proof  of  Ownership 32 

Credibihty  of  Witnesses  -  Impeachment 34 

Presentence  Investigations     40 

Maximum  and  Minimum  Sentences 42 

Organized  Crime  —  Penetration  into 

Legitimate  Business 45 


III.  PROBATE  COURT  PROCEDURES  AND  PRACTICE 

Wills  -  Capacity  To  Make  Will  at  Eighteen 54 

Divorce  —  AboUtion  of  Present  System  for  a  "No 

Fault"  Divorce     56 

Interest  on  Legacies  and  Trust  Estates     63 

Child  Custody  —  Foster  Care  Agencies 66 

Child  Abuse  —  Proceedings  in  Probate  Courts      68 

Motor  Vehicle  Claims  Against  Decedents 73 


IV.    TORTS  AND  CIVIL  PROCEDURE 

Loss  of  Consortium 76 

Employers'  Liability  for  Consequential  Damages 79 

Charitable  Immunity  Limits  on  Damages  After  AboUtion     ....  81 

Malpractice  Statute  of  Limitations 84 

Evidence  —  Theft  as  Evidence  of  Forcible  Entry 85 


V.  LANDLORD  AND  TENANT 

Unconscionable  Clauses  in  P.ental  Agreements 87 

VI.  JUVENILE  COURTS  AND  PROCEDURES 

Confidential  Communications  to  Psychotherapists 90 

New  Juvenile  Court  Proposals      92 


©tj^  Olnmmnnm^alllf  of  iHaasarljua^tte 


JUDICIAL  COUNCIL 


December,  1970 


TO  HIS  EXCELLENCY,    FRANCIS  W.  SARGENT, 

Governor  of  Massachusetts 


In  accordance  with  the  provisions  of  Section  34A  of  Chapter 
221  of  the  General  Laws  (Ter.  Ed.),  we  have  the  honor  to  transmit 
the  forty-sixth  annual  report  of  the  Judicial  Council  for  the  year 
1970. 


ELIJAH  ADLOW 
CHARLES  W.  BARTLETT 
JOHN  A.  COSTELLO 
LIVINGSTON  HALL 
ELWOOD  H.  HETTRICK 
REUBEN  L.  LURIE 
PAUL  T.  SMITH 
PAUL  A.  TAMBURELLO 
ARTHUR  A.  THOMSON 
RAYMOND  S.  WILKINS 


1970  HOUSE  AND  SENATE 
BILLS  REFERRED  TO  THE  JUDICIAL  COUNCIL 

1970  1970  Page  In 

Bill  Resolve  Subject  Matter  This 

Number       Chapter  Report 

S.  541  Ch.  28  Re-establishing  a  Right  of  Action  for  Conse- 
quential Damages  Where  a  Minor  Child,  a 
Husband  or  Wife  Sustain  a  Personal  Injury 
Resulting  in  Death 79 

S.  543  Ch.  14  Limiting  the  Time  for  the  Bringing  of  Certain 
Actions  Against  Executors  and  Administra- 
tors and  any  Other  Related  Matters 73 

S.  547  Ch.  26  Extending  the  Statute  of  Limitations  in  Mal- 
practice Cases 84 

S.    556        Ch.21  Providing  for  the  Crime  of  Manslaughter  Arising 

out  of  Use  of  a  Motor  Vehicle 30 

S.    572        Ch.  31  Amending  the  System  of  Jury  Selection  in  the 

Commonwealth   and    Regulating  the   Sum- 
moning of  Jurors  and  Return  of  Venire.     .  .       13 

S.  574  Ch.  27  Effect  of  Certain  Evidence  in  Action  to  Re- 
cover from  an  Insurer  for  Theft  of  Personal 
Property  from  a  Motor  Vehicle 85 

H.  723  Ch.  30  Certain  Hospital  Corporations  and  Organiza- 
tions Be  Made  Liable  for  the  Tortious  Acts 
of  Its  Employees 81 

H.  1048       Ch.  25  Forbidding  Unconscionable  Clauses  in  Rental 

Agreements 87 

H.  1054  Ch.  20  Further  Regulating  Sentences  for  Persons  Sen- 
tenced to  the  State  Prison 42 

H.  1230  Ch.  23  Unlawful  Operation  of  a  Motor  Vehicle  Result- 
ing in  the  Death  of  a  Person  within  One  Year 
Shall  Be  Punishable  by  Imprisonment  or 
Fine  or  Both 32 

H.  1234       Ch.  12  Authorizing  Divorce  after  Separation  for  One 

Year 56 

H.  1454       Ch.    7  Providing  for  Voir  Dire  in  Certain  Cases 26 


1970  1970 

Bill  Resolve 

Number  Chapter 

H. 1615  Ch. 14 


H. 2362  Ch.  10 

H.2364  Ch.  10 

H. 2897  Ch. 22 

H.3270  Ch.  7 

H.  3486  Ch. 24 

H.  3690  Ch. 60 

H.4428  Ch.  11 

H.  5439D  Ch.  56 

H.  5725  Ch.  33 

H.  5809D  Ch.72 


Page  In 
Subject  Matter  This 

Report 

Payment  of  Interest  on  Pecuniary  Legacies  by 
Executors,  Administrators  and  Certain 
Trustees 63 

Providing   for   a  Hearing  in  Voir  Dire  in  the 

Selection  of  Certain  Jurors 26 

Concerning  Recovery  by  Either  Husband  or 
Wife  of  Damages  for  Loss  of  Consortium.  76 

Establishing  a  Child  Abuse  Division  v/ithin  the 
Probate  Courts 68 

Providing  that  in  Capital  Cases  the  Defendant 
or  His  Attorney  Shall  Have  the  Right  to 
Personally  Interrogate  Each  Person  Called  as 
a  Juror 25 

Confidential  Communications  between  Certain 
Patients  and  Psychotherapists 90 

Permitting  a  Probate  Court  to  Grant  Custody  of 
Children  to  Foster  Care  Agencies  and  for  the 
Department  of  Public  Welfare  to  Assume  all 
Expenses  of  Said  Placement 66 

Lowering  the  Age  at' which  a  Person  May  Make 
a  Will 54 

Organized  Crime  Penetration  of  Legitimate 
Business 45 

Further  Regulating  the  Admissibility  of  Evi- 
dence to  Impeach  the  Credibility  of  a 
Witness 34 

Strengthening  of  the  Procedures  by  which  Sen- 
tences are  Imposed 40 


P.D.  144  JUDICIAL  COUNCIL 

JUDICIAL  COUNCIL 
G.  L.  (Ter.  Ed.)  Chapter  221,  §  §  34A-34C 


The  Judicial  Council  Was  Estabhshed  To  Make  A  Continuous 
Study  Of  The  Organization,  Procedure  And  Practice  Of  The 
Courts. 


The  Council  Makes  Reports  Requested  By  The  Legislature  And 
Suggests  Improvements  In  The  Administration  Of  Justice. 


Statutory  Authority 


Section  34A.  There  shall  be  a  Judicial  Council  for  the  continuous  study  of 
the  organization,  rules  and  methods  of  procedure  and  practice  of  the  judicial 
system  of  the  Commonwealth,  the  work  accomplished,  and  the  results  pro- 
duced by  that  system  and  its  various  parts.  Said  council  shall  be  composed  of 
the  chief  justice  of  the  supreme  judicial  court  or  some  other  justice  or  former 
justice  of  that  court  appointed  from  time  to  time  by  him;  the  chief  justice  of 
the  superior  court  or  some  other  justice  or  former  justice  of  that  court 
appointed  from  time  to  time  by  him;  the  judge  of  the  land  court  or  some 
other  judge  or  former  judge  of  that  court  appointed  from  time  to  time  by 
him;  the  chief  justice  of  the  municipal  court  of  the  city  of  Boston  or  some 
other  justice  or  former  justice  of  that  court  appointed  from  time  to  time  by 
him;  one  judge  of  a  probate  court  in  the  Commonwealth  and  one  justice  of  a 
district  court  in  the  Commonwealth  and  not  more  than  four  members  of  the 
bar  aU  to  be  appointed  by  the  governor,  with  the  advice  and  consent  of  the 
executive  council.  The  appointment  by  the  governor  shall  be  for  such  periods 
not  exceeding  four  years,  as  he  shall  determine. 

Section  34B.  The  Judicial  Council  shall  report  annually  on  or  before 
December  first  to  the  governor  upon  the  work  of  the  various  branches  of  the 
judicial  system.  Said  council  may  also  from  time  to  time  submit  for  the 
consideration  of  the  justices  of  the  various  courts  such  suggestions  in  regard 
to  rules  of  practice  and  procedure  as  it  may  deem  advisable. 

Section  34C.  No  member  of  said  council,  except  as  hereinafter  provided, 
shall  receive  any  compensation  for  his  services,  but  said  council  and  the 
several  members  thereof  shall  be  allowed  from  the  state  treasury  out  of  any 
appropriation  made  for  the  purpose  such  expenses  for  clerical  and  other 
services,  travel  and  incidentals  as  the  governor  and  council  shall  approve.  The 
secretary  of  said  council,  whether  or  not  a  member  thereof,  shall  receive  from 
the  Commonwealth  a  salary  of  ten  thousand  dollars. 
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MEMBERS  OF  THE  COUNCIL 
(DECEMBER,  1970) 


ELIJAH  ADLOW  of  Boston,  Chairman 

REUBEN  L.  LURIE  of  Brookline 
JOHN  A.  COSTELLO  of  Andover 
ELWOOD  H.  HETTRICK  of  Weston 
ARTHUR  A.  THOMSON  of  North  Andover 
LIVINGSTON  HALL  of  Concord 
CHARLES  W.  BARTLETT  of  Dedham 
PAUL  A.  TAMBURELLO  of  Pittsfield 
PAUL  T.  SMITH  of  Brighton 
RAYMOND  S.  WILKINS  of  Boston, 

JAMES  B.  MULDOON  of  Weston,  Secretary 
Three  Center  Plaza,  Boston,  Mass.  02108 

INQUIRIES  CONCERNING  THIS  REPORT 

This  report  is  distributed  by  the  PubHc  Document  Room  at  the 
State  House  in  Boston.  Copies  are  sent  to  all  members  of  the 
legislature,  judges,  clerks  of  court,  Hbraries,  city  and  town  clerks, 
and  many  others.  As  long  as  the  supply  lasts,  copies  of  this  report 
and  also  copies  of  some  earlier  reports  can  be  obtained,  without 
charge,  by  requesting  them  from  the  Pubhc  Document  Room, 
State  House,  Boston,  Massachusetts  02133. 

Correspondence  may  be  sent  to  James  B.  Muldoon,  Secretary, 
Judicial  Council  of  Massachusetts,  Three  Center  Plaza,  Boston, 
Massachusetts  02108. 
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I.  THE  ADMINISTRATION  OF  JUSTICE 


1 .  The  Superior  Court  —  Increase  in  Justices 

2.  New  Rules  of  Civil  Procedure 

3.  Proposals  for  an  Intermediate  Appellate  Court 

4.  Use  of  Retired  Justices 

5.  Jury  Selection  —  A  New  Statute 


THE  ADMINISTRATION  OF  JUSTICE 


Recommendations  of  the  Judicial  Council 


Superior  Court 

We  have  previously  indicated  the  necessity  to  have  an  adequate 
number  of  associate  justices  for  our  Superior  Court.  In  1967  we 
advised  the  Governor  that  ten  additional  associate  justices  should 
be  added  to  the  Superior  Court. 

G.L.  Chapter  212,  §  1,  now  provides  that  the  Superior  Court 
shall  consist  of  one  chief  justice  and  45  associate  justices.  Four 
additional  associate  justices  were  added  to  the  Superior  Court  by 
Chapter  850  of  the  Acts  of  1967.  The  Superior  Court  has  been 
enlarged  over  the  years,  but  it  is  still  not  sufficiently  staffed  with 
the  necessary  number  of  associate  justices  to  accomplish  its  mis- 
sion as  a  bar  of  justice  before  which  the  major  issues  between  our 
citizens  (and  between  our  citizens  and  the  Commonwealth)  are 
determined. 

The  number  of  criminal  cases  and  the  complexities  of  these 
cases  have  increased  tremendously  in  the  past  few  years.  Even  with 
the  introduction  of  the  so-called  "No-Fault"  automobile  claim 
program,  the  Superior  Court  is  still  the  tribunal  in  which  all  of  the 
contested  automobile  tort  claims  will  be  adjudicated. 

Regardless  of  what  type  of  system  we  may  advise  for  the 
handUng  of  routine  automobile  claims,  the  forge  in  which  the  law 
is  made  which  will  apply  to  such  claims  is  our  Superior  Court  and 
our  juries  sitting  therein.  Nice  points  of  law  will  be  promulgated 
and  discussed  in  the  decisions  of  our  Supreme  Judicial  Court,  but 
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the  excellence  of  the  fair  and  impartial  trial  of  the  important  civil 
and  criminal  cases  depends  on  the  integrity  and  efficiency  of  our 
great  trial  court,  the  Superior  Court. 

Our  district  courts  are  vitally  important  to  our  judicial  business; 
they  are  not  intended  to  supplant  our  Superior  Court  but  rather  to 
complement  it.  They  are  particularly  designed  to  dispose  of  the 
majority  of  routine  controversies.  It  is  obvious  that  we  cannot 
provide  a  judicial  forum  on  the  level  of  our  Superior  Court  for  the 
handhng  of  the  thousands  of  cases  that  are  finally  adjudicated  by 
our  district  courts.  The  vast  judicial  business  done  by  the  district 
court  is  certainly  a  tribute  to  that  branch  of  our  judiciary.  The 
citizens  of  our  Commonwealth  do  not  view  our  district  courts  as 
the  trial  court  of  last  resort,  especially  in  criminal  cases.  Years  of 
experience  at  the  bar  teach  every  lawyer  that  the  pohce  officer  has 
an  ingrained  feeUng  that  it  is  in  the  Superior  Court  that  the  law  is 
really  tested  even  though  most  of  his  business  is  done  in  the 
district  courts. 

It  cannot  be  otherwise  because  our  district  court  judges  are 
expected  to  deal  with  a  tremendous  volume  of  work  and  to  deal 
with  it  fairly,  impartially,  and  expeditiously.  Our  judicial  system 
could  not  operate  without  the  excellent  results  produced  by  the 
district  courts  and  the  municipal  courts. 

The  opportunity  for  the  more  formal,  measured,  and  unhurried 
deliberation  and  adjudication  of  controversies  arises  in  our  Supe- 
rior Court.  It  reviews  that  which  has  been  done  in  the  district 
court  if  there  is  an  appeal  from  that  court. 

We  renew  our  previous  recommendation  for  additional  justices 
for  the  Superior  Court  and  include  here  a  draft  act  to  accomplish 
this  objective. 

We  have  also  previously  recommended  to  the  General  Court 
that  the  number  of  associate  justices  of  the  Superior  Court  be 
related  to  the  population.  While  there  is  no  magic  in  this  proposal, 
there  have  been  "rule  of  thumb"  estimates  in  Massachusetts, 
Cahfornia,  and  elsewhere  that  a  ratio  of  one  justice  of  a  court,  as 
our  Superior  Court,  for  each  100,000  in  population  is  reasonable 
and  practical. 

If  we  apply  such  a  minimum  "yardstick"  to  our  Superior  Court, 
there  should  be  no  fewer  than  56  associate  justices.  This  is  based 
on  the  population  figure  for  1970  which  is  5,689,170.  We  include 
a  draft  act,  therefore,  which  would  relate  the  number  of  associate 
justices  to  the  population.  We  would  recommend  that  the  General 
Court  consider  this  draft  act  as  a  reasonable  approach  to  the 
number  of  associate  justices  which  is  necessary. 
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1971  DRAFT  ACT 


AN  ACT  INCREASING  THE  NUMBER  OF  JUSTICES 
OF  THE  SUPERIOR  COURT. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

Chapter  212  of  the  General  Laws  is  hereby  amended  by  striking  out 
section  1,  as  most  recently  amended  by  chapter  721  of  the  acts  of 
1962,  and  inserting  in  place  thereof  the  following  section: 

Section  1.  The  superior  court  shall  consist  of  one  chief  justice  and 
fifty-six  associate  justices. 

1971  DRAFT  ACT 


AN  ACT  PROVIDING  FOR  THE  ESTABLISHMENT  OF  THE  NUMBER  OF 
JUSTICES  IN  THE  SUPERIOR  COURT  IN  PROPORTION  TO  THE  POP- 
ULATION. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

Chapter  212  of  the  General  Laws  is  hereby  amended  by  striking  out 
section  1,  as  most  recently  amended  by  chapter  721  of  the  acts  of 
1962,  and  inserting  in  place  thereof  the  following  section: 

Section  1.  The  superior  court  shall  have  one  chief  justice.  The 
superior  court  shall  have  one  associate  justice  for  each  one  hundred 
thousand  inhabitants  or  majority  fraction  thereof  according  to  the  last 
census  authorized  by  law  but  in  no  event  shall  the  number  of  associate 
justices  of  the  superior  court  be  less  than  forty-one. 

CIVIL  PROCEDURE 


New  Rules  of  Civil  Procedure 

During  the  course  of  the  year  in  1971  a  draft  of  proposed  rules 
applicable  to  the  Supreme  Judicial  Court,  the  Superior  Court,  the 
Probate  Court,  and  the  Land  Court  will  be  printed  and  circulated 
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among  the  members  of  the  bench  and  bar. 

These  rules  are  modeled  after  the  Federal  Rules  of  Civil  Proce- 
dure. 

Many  of  the  procedures  in  our  judicial  system  are  governed 
both  by  court  rule  and  by  statute. 

The  forthcoming  proposed  rules  have  been  in  process  since 
1967  under  the  general  supervision  of  the  Judicial  Conference 
estabhshed  by  the  Supreme  Judicial  Court  under  its  rule  3.16  and 
its  Committee  on  Civil  Procedure. 

We  have  previously  stated  that  the  promulgation  of  rules  is 
inherently  necessary  in  the  judicial  branch  of  government  and 
cannot  depend  entirely  on  a  statutory  grant  from  the  legislative 
branch. 

G.L.  Chapter  213,  §  3,  is  a  statutory  grant  of  authority  to  the 
courts  to  make  rules,  but  the  rule-making  power  is  not  entirely 
derived  from  this  statute.  The  bar  and  the  courts  will  have  occa- 
sion during  1971  to  study  the  new  proposed  rules  carefully. 

No  rule  which  invades  constitutional  rights  or  rights  accorded 
by  substantive  law  can  stand.  Rules  which  pertain  to  procedural 
control  are  within  the  inherent  authority  of  the  judicial  system  as 
well  as  within  the  specific  statutory  grants  of  authority  which  have 
been  given  from  time  to  time. 

The  proposed  rules  will  not  apply  to  proceedings  in  the  district 
courts  or  the  Boston  Municipal  Court. 
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PROPOSALS  FOR  AN  INTERMEDIATE 
APPELLATE  COURT 


In  1967  the  General  Court  requested  the  Judicial  Council  to 
consider  proposals  for  an  intermediate  appellate  court. 

In  our  Forty-Third  Report  we  outlined  an  intermediate  appel- 
late court  which  might  be  established  in  accordance  with  the  chart 
shown  below: 


SUPREME  JUDICIAL  COURT 

I.   PROPOSED   INTERMEDIATE 
APPELLATE  COURT 

(General   Juristliction) 

I'ROBATE 
COURTS 

11.   PROPOSED  APPELLATE 
DIVISION  OF  SUPERIOR 
COURT 

LAND  COURT 

SUPERIOR  COURT 
CIVIL             CRIMINAL 

APPELLATE 

DIVISION  OF 

DISTRICT  COURT 

SYSTEM 

(Civil   Cases) 

i          1 

i 

1 

DISTRICT 

COURTS 

CRIMINAL 

CASES 

Aj>j>ellate   Div. 
for   Review 
of  Criminal 

Sentencing 

Subsequently,  in  our  Forty-Fourth  Report  we  indicated  another 
plan  for  a  proposed  intermediate  appellate  court  in  the  manner 
shown  in  the  following  chart.  Whether  an  intermediate  appellate 
court  might  exist  as  a  separate  court,  or  as  a  division  of  the 
Superior  Court,  was  a  question  which  we  thought  might  be  de- 
bated by  the  legislative  branch. 

It  is  for  the  Legislature  to  determine,  as  provided  for  by  the 
Massachusetts  Constitution,  what  courts  are  to  be  held  in  the 
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name  of  the  Commonwealth.  The  only  power  to  create  and 
dissolve  courts,  other  than  the  Supreme  Judicial  Court,  hes  entire- 
ly with  the  legislative  branch. 

The  Supreme  Judicial  Court  must  now  entertain  every  appeal 
that  is  presented  to  it  in  the  proper  manner.  In  addition,  our 
Supreme  Judicial  Court  is  required  to  furnish  opinions  to  the 
General  Court  on  extremely  intricate  and  complex  matters. 

Many  of  the  appeals  to  the  Supreme  Judicial  Court  do  not 
present  novel  questions  of  law,  but  the  parties  are  sufficiently 
concerned  to  desire  that  the  decision  of  the  trial  court  should  be 
reviewed  by  a  detached  appeUate  court. 

We  do  not  believe  that  it  is  necessary  to  speculate  on  the  needs 
of   an   intermediate   appehate   court   by   dwehing  merely   on   a 
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statistical  analysis  of  the  number  of  decisions  or  the  number  of 
cases  which  are  filed. 

It  is  obvious  that  if  a  panel  of  judges  is  required  to  consider 
every  case  the  parties  may  bring  it  cannot  give  as  much  attention 
to  the  significant  and  important  cases  as  may  be  warranted.  It  is 
important  that  the  judicial  business  be  managed  with  efficiency 
and  that  decisions  be  rendered  as  expeditiously  as  possible. 

We  believe  that  many  cases  might  be  reviewed  to  the  satisfac- 
tion of  the  parties  by  an  intermediate  appellate  court.  Such  a 
review  would  not  entail  as  much  expense  as  is  involved  with  an 
appeal  to  the  Supreme  Judicial  Court.  In  cases  where  the  law  is 
well  established,  it  does  not  seem  necessary  for  the  Supreme 
Judicial  Court  to  constantly  review  the  same  problem  and  pro- 
nounce the  same  results. 

The  party  who  is  disappointed  at  the  hearing  or  trial  does  not 
obtain  a  new  chance  to  present  facts  —  in  the  ordinary  case.  His 
reason  for  appeal  is  usually  that  the  trial  or  hearing  produced  facts 
and  that  the  trial  court  did  not  properly  apply  the  law.  We  believe 
that  an  intermediate  appellate  court  could  serve  a  very  useful 
purpose  in  deciding  cases  which  do  not  require  the  review  of  our 
Supreme  Judicial  Court.  The  true  test  of  an  appellate  court  is  not 
the  quantity  of  its  decisions  but  the  quality.  Quality  is  not 
achieved  in  the  midst  of  a  deluge  of  petitions,  all  of  which  must  be 
considered. 

We  again  urge  the  Legislature  to  consider  the  establishment  of 
an  intermediate  appellate  court. 

Massachusetts  is  sufficiently  populated  to  require  such  a  tri- 
bunal, and  it  is  in  fact  the  only  state  with  over  5  milhon  in 
population  which  does  not  have  this  type  of  court. 
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USE  OF  RETIRED  JUDGES 


The  plan  which  has  often  been  urged  by  Chief  Justice  Tauro  for 
the  use  of  retired  judges  should  be  favorably  considered.  We  would 
point  out  to  the  General  Court  that  all  judges  appointed  since 
1956  must,  as  a  practical  matter,  retire  at  the  age  of  70  or  sacrifice 
rights  to  retirement.  There  are  instances  where  useful  service,  at 
the  specific  request  of  the  Chief  Justice,  could  still  be  given  on  a 
temporary  basis. 

We  have  analyzed  the  economics  of  this  proposal,  and  expense 
would  be  of  little  real  significance  since  a  judge  serving  during 
retirement  would  receive  the  normal  compensation  less  the 
amount  of  his  pension  for  the  period  of  service.  We  are  not 
suggesting  a  prolonged  situation  where  a  judge  would  be  serving 
indefinitely  after  retirement,  but  we  do  feel  that  experienced 
judges  can  be  called  in  to  help  with  a  large  backlog  or  to  dispose  of 
cases  which  become  sidetracked  due  to  unexpected  criminal  busi- 
ness or  major  trials  of  long  duration. 

For  this  purpose  we  recommend  the  following  draft  act  for  the 
use  of  retired  judges: 
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1971  DRAFT  ACT 


AN  ACT  PROVIDING  FOR  TEMPORARY  SERVICE  BY  CERTAIN  RETIRED 
JUSTICES  OF  THE  SUPERIOR  COURT. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 


SECTION  1.  Chapter  32  of  the  General  Laws  is  hereby  further  amended 
by  inserting  the  following: 

Section  65D.  Retirement  Lists  of  Supreme  Judicial  Court  Justices.— 
(a)  A  chief  justice  or  associate  justice  of  the  supreme  judicial  court  or 
of  the  superior  court  who  has  become  eligible  for  retirement  under 
section  sixty-five  A,  or  otherwise,  may  notify  the  governor  in  writing 
that  he  wishes  to  be  placed  upon  the  list  of  retired  justices  of  the  court 
upon  which  he  is  then  serving  and  (1)  thereafter  such  retired  chief 
justice  or  associate  justice  and  any  widow  of  such  chief  justice  or 
associate  justice  shall  be  entitled  to  the  same  pension  and  all  other 
benefits  which  such  chief  justice  or  associate  justice  or  widow  would 
have  been  entitled  to  receive  if  such  chief  justice  or  associate  justice  had 
resigned  his  office  at  the  time  of  such  notification,  (2)  thereupon  a 
vacancy  shall  exist  in  the  office  theretofore  occupied  by  such  retired 
chief  justice  or  associate  justice,  and  (3)  thereafter  such  retired  chief 
justice  or  associate  justice  shall  perform  judicial  duties  only  as  provided 
in  section  twenty-four  of  chapter  two  hundred  and  eleven  or  in  section 
fourteen  F  of  chapter  two  hundred  and  twelve,  (b)  If  such  retired  chief 
justice  or  associate  justice  no  longer  wishes  to  be  eligible  to  perform 
judicial  duties  pursuant  to  said  section  twenty-four  or  to  said  section 
fourteen  F,  as  the  case  may  be,  he  may  at  any  time  after  being  placed 
upon  the  retired  list  resign  his  office  and  thereafter  he  and  any  widow 
of  his  shall  be,  and  continue  to  be,  entitled  to  receive  the  same  pension 
and  all  other  benefits  which  such  chief  justice  or  associate  justice  or 
widow  would  have  been  entitled  to  receive  if  such  chief  justice  or 
associate  justice  had  resigned  his  office  at  the  time  when  he  was  placed 
upon  such  retired  list. 

Section  65E.  Special  Provisions  applicable  to  Justices  upon  the 
Retired  List.  —  A  retired  chief  justice  or  a  retired  associate  justice  while 
remaining  upon  a  list  of  retired  justices  referred  to  in  section  sixty-five 
D  (a)  shall  not  engage  in  the  practice  of  law  directly  or  indirectly, 
provided,  however,  that  this  section  shall  not  prevent  him  from  engag- 
ing in  the  teaching  of  law,  from  serving  as  commissioner,  master,  or 
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auditor  appointed  by  any  court  of  the  commonwealth  or  another  State 
or  by  any  Federal  court,  or  as  an  arbitrator,  or  from  serving  as  any  type 
of  fiduciary,  and  (b)  shall  not  hold  any  office  which  is  incompatible 
with  holding  the  office  of  chief  justice  or  associate  justice  of  the  court 
of  which  he  is  on  the  retired  List  under  the  provisions  of  part  2,  chapter 
six,  article  II  of  the  Constitution  of  the  commonwealth  or  of  article 
LVIII  of  the  Amendments  thereto. 

Section  65F.  Transfer  of  Resigned  Judges  to  Retired  List.  —  A  chief 
justice  or  associate  justice  of  the  supreme  judicial  court  or  of  the 
superior  court  who  has  resigned  his  office  prior  to  the  effective  date  of 
this  act  may  be  placed,  by  the  governor  by  and  with  the  consent  of  the 
council  and  with  the  written  approval  of  the  chief  justice  or  acting  chief 
justice  of  the  court  from  which  such  chief  justice  or  associate  justice 
resigned,  upon  the  list  of  retired  justices  of  that  court  referred  to 
in  section  sixty-five  D  of  chapter  thirty-two  of  the  General  Laws,  and 
such  chief  justice  or  associate  justice  shall  thereupon  be  eligible  for 
recall  to  perform  judicial  services  as  provided  in  section  twenty-four  of 
chapter  two  hundred  and  eleven  or  section  fourteen  F  of  chapter  two 
hundred  and  twelve,  as  the  case  may  be. 

SECTION  2.  Chapter  21 2  of  the  General  Laws  is  hereby  amended  by 
inserting  immediately  after  section  14E  the  following  new  section:  — 

Section  14F.  Services  of  Retired  Chief  Justice  or  Associate  Justice. 
—  (a)  A  chief  justice  of  the  superior  court  who  has  retired  under  the 
provisions  of  section  sixty-five  D  of  chapter  thirty-two,  may  be  desig- 
nated and  assigned  by  the  chief  justice  or  acting  chief  justice  of  the 
superior  court  to  perform  such  of  the  duties  of  the  office  of  chief  jus- 
tice as  may  be  requested  of  him  and  which  he  is  willing  to  undertake. 

(b)  Any  associate  justice  of  the  superior  court  who  has  retired  under 
the  provisions  of  section  sixty-five  D  of  chapter  thirty-two  may  be 
designated  and  assigned  by  the  chief  justice  or  acting  chief  justice  of  the 
superior  court  to  perform  such  of  the  duties  of  the  office  of  associate 
justice  as  may  be  requested  of  him  and  which  he  is  willing  to  undertake. 

(c)  In  performing  the  services  requested  of  him  a  retired  chief  justice 
or  associate  justice  shall  exercise  all  judicial  power  and  authority 
pertaining  to  the  office  in  which  he  acts,  in  respect  to  matters  as  to 
which  he  is  designated  to  act,  and  the  fact  of  such  service  shall  be  stated 
on  the  records  of  the  court,  but  need  not  be  separately  stated  in  the 
record  or  docket  of  any  particular  cause  or  proceeding.  Service  under 
the  provisions  of  this  section  shall  not  be  counted  in  determining  the 
number  of  offices  authorized  or  required  for  the  court  by  any  appli- 
cable statute. 

(d)  A  retired  chief  justice  or  associate  justice  so  serving  shall  be  paid 
by  the  commonwealth  in  addition  to  his  pension  an  amount  equal  to 
the  difference  between  the  rate  by  the  day  of  the  compensation  of  a 
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regular  incumbent  of  the  office  in  which  he  acts  and  the  rate  by  the  day 
of  all  pensions  which  such  retired  justice  receives  from  the  common- 
wealth, or  any  of  its  subdivisions  or  agencies.  In  computing  each  of 
such  rates  by  the  day,  Sundays  and  holidays  shall  be  excluded.  He  shall 
be  reimbursed  for  expenses  incurred  while  performing  judicial  services 
at  any  place  other  than  his  place  of  residence. 

SECTION  3.  Section  91  of  chapter  32  of  the  General  Laws  is  hereby 
further  amended  by  striking  out  the  words  "for  services  as  a  retired 
chief  justice  or  associate  justice  under  the  provisions  of  section  twenty- 
four  of  chapter  two  hundred  and  eleven"  and  by  inserting  in  place 
thereof  in  the  seventh  full  line  of  the  first  sentence  thereof  as  it  appears 
in  chapter  676  of  the  acts  of  1968,  after  the  words  "jury  service,"  the 
following:  —  for  services  as  a  retired  chief  justice  or  associate  justice 
under  the  provisions  of  section  twenty-four  of  chapter  two  hundred 
and  eleven  or  section  fourteen  F  of  chapter  two  hundred  and  twelve. 

SECTION  4.  This  act  shall  take  effect  on  February  first,  nineteen 
hundred  and  seventy-two. 


SENATE (1970) No.  572 


AN  ACT  AMENDING  THE  SYSTEM  OF  JURY  SELECTION 
IN  THE  COMMONWEALTH. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1  SECTION  1.  Chapter  234  of  the  General  Laws  is  hereby  amended  by 

2  striking  out  section  7  and  substituting  the  following: 

3  Section  7.  The  clerk  for  the  commonwealth  of  the  supreme  judicial 

4  court,  (hereinafter  in  this  chapter  called,  "the  clerk"),  is  hereby  em- 

5  powered  to  oversee,  direct  and  carry  out  the  jury  selection  process,  as 

6  further  described  herein,  for  all  of  the  courts  of  the  commonwealth. 

7  The  clerk  shall  appoint  such  subordinate  employees  as  may  be  neces- 

8  sary  from  time  to  time  to  assist  him  in  carrying  out  the  jury  selection 

9  process.  Copies  of  all  jury  lists  prepared  pursuant  to  the  provisions  of 
1 0  sections  5  and  6  shall  be  delivered  promptly  to  the  clerk. 
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1  SECTION  2.  Chapter  234  of  the  General  Laws  is  hereby  further 

2  amended  by  striking  out  sections  11  through  23,  both  inclusive,  and 

3  substituting  the  following: 

4  Section  1 1.  Service.  The  venires  shall  be  delivered  to  the  sheriff  of 

5  the  county  to  be  transmitted  by  him  to  the  clerk. 

6  Section   12.  Additional  venires.    Any  court  may  issue  venires  for 

7  additional  jurors  when  necessary  for  the  convenient  dispatch  of  its 

8  business.  They  shall  be  delivered  to  the  clerk,  and  the  jurors  selected  by 

9  him  shall  be  required  to  attend  on  such  days  as  the  court  orders. 

10  Section  13.  Drawing  jurors.  The  clerk  shall  devise  a  system  for  the 

1 1  selection  of  jurors  from  the  jury  lists  furnished  to  him  and  in  the 

1 2  numbers  required  by  the  several  venires  delivered  to  him.  Such  system, 

13  which  shall  be  subject  to  approval  by  the  supreme  judicial  court  as  fair 

14  and  otherwise  satisfactory,  may  utilize  mechanical,   electric  or  elec- 

15  tronic  devices  or  equipment  for  the  random  selection  of  jurors  subject 

16  to  such  exclusions  and  exemptions  as  may  be  provided  from  time  to 

1 7  time  by  the  provisions  of  this  chapter. 

1  SECTION  3.  This  act  shall  be  effective  as  of  September  1 ,  1971. 


We  do  not  recommend  S  (1970)  572  for  the  reason  that  it  does 
not  deal  adequately  with  the  problem  which  exists.  The  Judicial 
Council  has  been  recommending  improvements  in  the  process  for 
jury  selection  for  many  years.  We  have  urged  that  efforts  be 
directed  toward  a  more  careful  examination  and  selection  of  all 
persons  ehgible  for  jury  duty  by  impartial  commissioners  under 
the  direct  supervision  of  the  court. 

It  should  be  the  aim  of  any  jury  selection  process  to  produce  a 
true  cross  section  of  society  to  serve  on  jury  panels. 

Much  effort  has  gone  into  the  drafting  of  a  new  jury  selection 
procedure  which  is  comprehensive  in  scope  and  which  seems  more 
likely  to  result  in  a  jury  which  is  more  typical  of  the  community 
than  the  jury  which  is  now  produced  under  the  existing  system.  In 
1967  in  our  Forty-Third  Report  at  page  23  we  indicated  that  we 
were  not  getting  a  "fair  cross  section  of  the  community  on  the 
juries." 

We  recommend  the  following  draft  act  as  a  complete  reform  of 
the  present  jury  selection  procedure.  It  is  long  overdue: 
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1971  DRAFT  ACT 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as  fol- 
lows: 

Section  1.  It  is  the  policy  of  the  Commonwealth  of  Massachusetts 
that  all  litigants  in  courts  of  the  Commonwealth  entitled  to  trial  by  jury 
shall  have  the  right  to  grand  and  petit  juries  selected  at  random  from  a 
fair  cross-section  of  the  community  in  the  county  wherein  the  Court 
convenes,  or  as  provided  herein  for  juries  selected  to  sit  in  courts 
convened  in  Franklin,  Hampshire,  Hampden,  Barnstable,  Dukes,  and 
Nantucket  counties.  It  is  further  the  policy  of  the  Commonwealth  that 
all  citizens  not  otherwise  exempt  shall  have  the  opportunity  to  be 
considered  for  service  on  grand  and  petit  juries  and  shall  have  an 
obligation  to  serve  as  jurors  when  summoned  for  that  purpose. 

Section  2.  Any  United  States  citizen  who  shall  have  reached  the  age 
of  twenty-one  years,  and  who  shall  have  resided  within  the  Common- 
wealth for  one  year,  shall  be  competent  to  serve  as  a  juror,  unless  he  (1) 
is  unable  to  speak  the  English  language;  (2)  is  unable  to  read,  write  and 
understand  the  English  language  with  sufficient  proficiency  to  fill  out 
satisfactorily  the  juror  qualification  form;  (3)  is  incapable,  by  reason  of 
mental  or  physical  infirmity,  to  render  satisfactory  jury  service;  or  (4)  if 
any  such  person  has  a  charge  pending  against  him  for  the  commission 
of,  or  has  been  convicted  in  a  state  or  federal  court  of  record  of,  a 
crime  punishable  by  imprisonment  for  more  than  one  year,  and  his  civil 
rights  have  not  been  restored  by  pardon  or  amnesty,  he  may  be 
excluded  from  service  as  a  juror  within  the  discretion  of  the  presiding 
justice  of  each  county;  except  that  the  following  persons  shall  be 
exempt:  the  governor,  Ueutenant  governor,  members  of  the  councU, 
state  secretary,  members  and  officers  of  the  senate  and  house  of 
representatives  during  the  session  of  the  general  court,  all  judges  and 
justices  of  courts,  county  commissioners,  jury  commissioners,  clerks  of 
court  and  assistant  clerks  and  all  regularly  appointed  officers  of  the 
courts  of  the  United  States  and  the  Commonwealth,  sheriffs  and  their 
deputies,  constables,  marshals  of  the  United  States  and  their  deputies, 
and  all  other  elected  officers  of  the  United  States,  practicing  attorneys, 
registered  practicing  physicians  and  surgeons,  settled  ministers  of  the 
gospel,  members  of  reUgious  orders.  Christian  Science  practitioners  and 
readers,  respectively. 

Section  3.  A  majority  of  a  committee  of  not  less  than  ten  justices  of 
the  Superior  Court,  as  shall  be  appointed  from  time  to  time  by  the 
Chief  Justice  of  said  Court,  shall  appoint  three  competent  and  discreet 
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individuals,  none  of  whom  shall  be  practicing  attorneys,  for  each 
county  of  the  Commonwealth,  except  as  hereinafter  provided  for 
Franklin,  Hampshire,  and  Hampden  counties,  and  for  Barnstable,  Dukes 
and  Nantucket  counties,  who  shall  be  known  as  jury  commissioners.  All 
such  persons  shall  be  residents  of  the  county  for  which  they  are  chosen. 
Of  the  first  three  chosen  one  shall  hold  his  office  for  one  year,  one  for 
two  years,  and  one  for  three  years,  to  be  determined  by  lot.  Each  year 
thereafter,  one  such  officer  shall  be  chosen  for  the  term  of  three  years, 
and  no  such  officer  shall  be  appointed  for  more  than  three  successive 
terms.  Each  of  the  said  commissioners,  before  entering  upon  the  duties 
of  his  office,  shall  take  and  subscribe  to  an  oath  of  office  before  one 
member  of  such  committee  of  justices,  and  shall  execute  a  bond  to  the 
Commonwealth  of  Massachusetts,  in  such  sums  and  with  such  sureties, 
if  any,  as  shall  be  required  by  such  committee  of  justices  and  be,  by 
them  approved,  conditioned  upon  the  faithful  discharge  of  his  duties  as 
such  commissioner  during  his  term  of  office.  A  majority  of  such 
committee  of  justices  may  from  time  to  time  remove  any  such  commis- 
sioners, assigning  reasons  therefor,  and  shall  from  time  to  time  fill  all 
vacancies  occurring  in  the  office  of  any  such  commissioner  by  death, 
resignation  or  removal  from  office.  Such  committee  of  justices,  or  a 
majority  of  them,  shall  designate  annually  one  of  said  commissioners  to 
serve  as  chairman  of  said  commissioners,  for  a  term  of  one  year. 

For  purposes  of  this  chapter,  the  counties  of  Franklin,  Hampshire 
and  Hampden  shall  be  considered  as  one  single  unit,  and  the  counties  of 
Barnstable,  Dukes  and  Nantucket  shall  be  considered  as  another  single 
unit,  and  the  term  county,  wherever  used  herein,  shall  refer  to  Franklin, 
Hampshire  and  Hampden  counties  taken  collectively  as  a  single  unit 
wherever  applicable,  and  said  term  shall  also  refer  to  Barnstable,  Dukes 
and  Nantucket  counties  taken  collectively  as  a  single  unit  wherever 
applicable. 

Section  4.  The  said  jury  commissioners  shall  be  paid  for  their 
services  by  the  treasurers  of  the  several  counties,  except  in  the  case  of 
the  jury  commissioners  for  Franklin,  Hampshire  and  Hampden  coun- 
ties, taken  collectively,  who  shall  be  paid  in  equal  proportions  by  the 
county  treasurers  of  Franklin,  Hampshire  and  Hampden  counties 
respectively,  and  in  the  case  of  jury  commissioners  for  Barnstable, 
Dukes  and  Nantucket,  taken  collectively,  who  shall  be  paid  in  equal 
proportions  by  the  county  treasurers  of  Barnstable,  Dukes  and  Nantuc- 
ket counties  respectively,  and  the  amount  of  such  compensation  shall 
be  fixed  from  time  to  time  by  the  committee  of  justices  of  the  Superior 
Court  referred  to  in  Section  3.  The  said  jury  commissioners  shall  be 
allowed  a  reasonable  sum  each  year  for  stationery  and  office  expenses 
other  than  salaries,  which  shall  be  fixed  by  the  committee  of  justices 
and  paid  in  like  manner,  and  the  committee  of  justices,  or  a  majority  of 
them,  shall  prescribe  the  number  of  assistants,  if  any,  to  be  employed  by 
the  jury  commissioners  from  time  to  time,  and  any  such  assistants  so 
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employed  shall  be  compensated  at  a  rate  fixed  by  the  committee  of 
justices,  or  a  majority  of  them,  and  paid  by  the  several  county  trea- 
surers in  the  manner  herein  provided. 

Section  5.  The  jury  commissioners  in  each  county  shall,  at  least  once 
each  year  and  no  later  than  March  30  thereof,  and  more  frequently  as 
need  may  be,  meet  at  the  office  of  the  clerk  of  the  Superior  Court  for 
each  county  and  draw  by  lot  the  names  of  no  less  than  two  percent  of 
the  names  of  the  residents  of  each  city  and  town  of  such  county,  as 
taken  from  the  annual  listing  for  each  such  year  of  the  legal  residents  of 
each  said  city  and  town.  The  names  of  such  residents  shall  appear  on 
such  listing  in  alphabetical  order,  and  each  name  shall  be  numbered 
consecutively  and  each  page  of  said  listing  shah  be  numbered  consecu- 
tively. Upon  the  drawing  of  such  names,  the  jury  commissioners  shall 
cause  forthwith  a  juror  qualification  form,  in  such  form  and  seeking 
such  information  as  the  committee  of  justices  referred  to  in  Section  3 
shall  from  time  to  time  determine  to  be  forwarded  to  each  such  person 
whose  name  is  so  drawn,  with  instructions  to  fill  out  and  return  the 
form,  duly  signed  and  sworn,  to  the  Office  of  the  Clerk  of  the  Superior 
Court  for  such  county,  by  mail,  within  thirty  days.  If  any  such  person 
is  unable  to  fill  out  the  form,  another  shall  do  it  for  him,  and  shall 
indicate  that  he  has  done  so  and  the  reason  therefor.  Juror  qualification 
forms  forwarded  to  residents  of  Franklin,  Hampshire  and  Hampden 
counties  shall  be  returned,  as  herein  provided,  to  the  Office  of  the  Clerk 
of  the  Superior  Court  for  Hampden  County,  and  juror  quaUfication 
forms  forwarded  to  residents  of  Barnstable,  Dukes  and  Nantucket 
counties  shall  be  returned  as  herein  provided  to  the  Office  of  the  Clerk 
of  the  Superior  Court  for  Barnstable  County. 

Any  person  who  fails  to  return  a  correctly  completed  juror  qualifica- 
tion form,  as  directed,  may  be  summoned  by  the  jury  commissioners 
forthwith  to  appear  before  the  jury  commissioners  to  fill  out  a  juror 
qualification  form. 

Any  person  summoned  to  appear  to  fill  out  a  juror  qualification 
form,  who  fails  to  appear  as  directed,  shall  be  ordered  by  the  presiding 
justice  in  each  county,  or  if  at  such  time  there  shall  be  no  presiding 
justice  in  any  county,  by  any  justice  of  the  Superior  Court  who  shall  be 
designated  for  such  purpose  by  the  Chief  Justice,  to  appear  forthwith 
and  show  cause  for  his  failure  to  comply  with  the  summons.  Any 
person  who  fails  to  appear  pursuant  to  such  order,  or  who  fails  to  show 
good  cause  for  non-compliance  with  the  summons,  may  be  fined  not 
more  than  $100  or  imprisoned  not  more  than  three  days,  or  both,  to 
the  use  of  the  county  where  the  offense  is  committed.  Any  person  who 
willfully  misrepresents  a  material  fact  on  a  juror  qualification  form,  for 
the  purpose  of  securing  or  avoiding  service  as  a  juror,  may  be  fined  not 
more  than  $100  or  imprisoned  not  more  than  three  days,  or  both,  to  be 
imposed  by  the  court  to  which  the  form  was  returned,  to  the  use  of  the 
county  to  which  the  form  was  returned. 
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Every  person  filing  a  juror  qualification  form,  as  provided  herein, 
may  indicate  upon  such  form  at  what  time  of  the  year  he  could  most 
conveniently  serve  as  a  juror,  if  selected.  If  the  name  of  such  person  is 
drawn  to  be  placed  on  the  active  jury  Ust  as  herein  provided,  the  jury 
commissioners  may,  consistently  within  the  requirement  for  a  random 
selection  of  persons  to  constitute  monthly  jury  panels  from  time  to  time 
drawn,  as  herein  provided,  defer  the  placing  of  the  name  of  such  person 
in  the  lot  for  drawing  monthly  jury  panels  until  the  time  for  the 
drawing  of  such  panels  that  will  serve  during  the  period  of  time  that 
such  person  designated  as  being  most  convenient  for  him. 

Section  6.  The  mayor  of  each  city  and  the  selectmen  of  each  town 
shall  cause  a  copy  of  the  annual  listing  for  each  such  city  and  town,  in 
the  form  prescribed  by  Section  5,  to  be  forwarded  to  the  Office  of  the 
Clerk  for  the  Superior  Court  of  each  county  not  later  than  the  15  th  day 
of  March  of  each  year.  Such  listings  shall  be  retained  at  the  office  of 
such  clerks  for  a  period  of  at  least  three  and  one-half  years  following 
their  receipt. 

Section  7.  The  jury  commissioners  for  each  county  shall,  at  least 
once  each  year  and  no  later  than  the  first  of  July  thereof,  and  at  such 
other  times  during  each  such  year  as  may  be  necessary,  prepare  a 
secondary  jury  list,  to  be  known  as  the  active  jury  list,  containing  such 
number  of  names  of  persons  qualified  to  serve  as  jurors  as  shall  be 
drawn  at  random  from  the  general  jury  hst,  and  not  containing  less  than 
5  percent  of  the  aggregate  thereof.  The  drawing  of  the  active  jury  list 
shall  be  held  in  such  manner  as  to  insure,  as  near  as  may  be,  a 
representation  in  proportion  to  population  of  duly  qualified  persons 
resident  in  each  city  and  town  of  the  county. 

Section  8.  The  jury  commissioners  shall  make  such  active  jury  list 
available  to  the  public  as  well  as  to  the  Clerk  of  the  Superior  Court  for 
such  county  who  will  draw  therefrom  by  lot,  as  herein  provided,  such 
names  as  shall  be  placed  upon  the  monthly  jury  panel. 

The  jury  commissioners  may  direct  the  Clerk  to  defer  the  drawing  of 
names  of  such  persons  as  they  have  determined,  consistently  with  the 
provisions  of  this  act  to  a  time  more  convenient  for  such  persons  to 
serve. 

No  later  than  fifteen  days  prior  to  the  first  day  of  each  monthly 
sitting  of  the  Superior  Court  in  such  county  the  Clerk  of  the  Superior 
Court  of  each  county,  in  the  presence  of  at  least  one  jury  commissioner 
from  said  county,  shall  draw  by  lot  from  the  active  jury  list  the  number 
of  names  as  the  presiding  justice  for  such  forthcoming  monthly  sitting 
of  the  Superior  Court  shall  direct,  which  names  shall  constitute  the 
monthly  panel  of  jurors  available  for  trials  to  be  held  in  the  Superior 
Court  and  in  any  district  court  in  such  county  in  which  sittings  with 
jury  are  scheduled.  Within  five  days  after  the  monthly  jury  panel  is 
drawn,  the  names  of  such  persons  shall  be  made  available  to  parties,  and 
their  counsel,  who  have  cases  on  the  trial  list  of  the  Superior  Court  and 
on  the  jury   trial  list  of  any  district  court  in  such  county  in  which 
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sittings  with  jury  are  scheduled. 

In  the  event  of  a  month  in  which  no  sitting  of  the  Superior  Court  is 
scheduled  for  a  county  and  in  which  month  a  sitting  with  jury  is 
scheduled  for  any  district  court  in  such  county,  no  later  than  fifteen 
days  prior  to  the  first  Monday  of  such  month,  the  Clerk  of  the  Superior 
Court  of  such  county  shall  draw,  for  each  such  district  court,  in  the 
manner  provided  herein  the  number  of  names  as  directed  by  the 
presiding  justice  of  each  such  district  court,  which  names  shall  consti- 
tute the  monthly  jury  panel  for  each  such  district  court. 

The  drawing  of  names  to  be  placed  upon  the  monthly  jury  panel  of 
the  Superior  Court  or  of  any  district  court  as  provided  herein  may  be 
held  more  frequently  during  each  such  monthly  sitting  of  the  Superior 
Court  or  of  any  such  district  court  if  the  presiding  justice  of  the 
Superior  Court,  or,  in  the  absence  of  a  monthly  sitting  of  the  Superior 
Court,  the  presiding  justice  of  any  district  court  as  provided  herein  so 
directs. 

The  names  so  drawn  shall  be  furnished  forthwith  to  the  sheriff,  to  be 
summoned  to  appear  at  the  Superior  Court  or,  in  the  event  that  a 
monthly  jury  panel  is  drawn  as  provided  herein  for  any  district  court 
sitting  in  such  county,  at  such  district  court,  on  the  first  day  of  the 
monthly  sitting  of  the  court,  or  at  such  other  time  or  at  such  other 
place  as  the  presiding  justice  of  the  Superior  Court  or,  in  the  absence  of 
a  monthly  sitting  of  the  Superior  Court,  the  presiding  justice  of  any 
such  district  court  sitting  in  such  county  shall  direct. 

Section  9.  A  juror  instruction  booklet,  in  such  form  and  with  such 
content  as  shall  be  directed  by  the  committee  of  justices  of  the 
Superior  Court,  or  a  majority  of  them,  referred  to  in  Section  3,  shall  be 
furnished  by  the  sheriff  to  each  person  whose  name  has  been  drawn  for 
the  monthly  jury  panel,  together  with  the  summons  served  upon  each 
person  as  provided  in  Section  8. 

The  printing  and  distribution  of  said  juror  instruction  booklets  to 
the  several  sheriffs  for  delivery  shall  be  under  the  direction  of  the  jury 
commissioners  for  each  county.  The  cost  of  said  booklets  shall  be  paid 
by  the  several  county  treasurers  in  such  amounts  as  shall  be  approved 
from  time  to  time  by  the  jury  commissioners. 

Section  10.  When  any  person  summoned  to  serve  as  a  petit  or  grand 
juror  shall  appear  in  obedience  to  such  summons,  the  presiding  justice 
or  any  other  justice  that  he  shall  designate,  if  satisfied  that  for  good 
cause  shown  service  at  another  time  will  subject  such  person  to  less 
inconvenience,  shall  have  discretion  to  excuse  him  temporarily  from 
service  as  juror  or  grand  juror,  and  require  him  to  appear  at  a  subse- 
quent day  not  later  than  one  year  from  the  time  of  such  excuse,  or,  if 
such  justice  shall  determine  that  jury  service  at  any  time  by  such  person 
would  entail  undue  hardship  or  inconvenience  to  such  person,  he  may 
excuse  such  person  completely  from  jury  service,  provided  that  such 


20  JUDICIAL  COUNCIL  P.D.  144 

excuse  shall  be  consistent  with  the  provisions  of  this  act. 

Section  11.  The  name  of  any  person  appearing  on  the  general  jury 
list  whose  name  is  not  drawn  for  the  active  list,  shall  appear  on  the  next 
succeeding  general  list,  but  no  person's  name  shall  appear  upon  more 
than  three  successive  general  jury  lists.  If  the  name  of  any  person 
appearing  on  three  successive  general  jury  lists  shall  not  have  been 
drawn  for  an  active  jury  list,  the  name  of  such  person  shall  be  with- 
drawn from  the  general  jury  list  and  such  person  shall  not  be  eligible  to 
be  drawn  for  any  subsequent  general  jury  list  until  the  expiration  of 
three  years  following  its  withdrawal. 

The  name  of  any  person  appearing  on  the  active  jury  list,  whose 
name  is  not  drawn  for  a  monthly  jury  panel,  shall  appear  on  the  next 
succeeding  active  jury  list,  provided  that  such  person  remains  quaUfied 
for  jury  service,  but  no  person's  name  shall  appear  upon  more  than 
three  successive  active  jury  lists.  If  the  name  of  any  person  appearing  on 
three  successive  active  jury  lists  shall  not  have  been  drawn  for  a 
monthly  jury  panel,  the  name  of  such  person  shall  be  withdrawn  from 
the  active  jury  list  and  such  person  shall  not  be  eligible  to  be  drawn  for 
any  subsequent  general  jury  Ust  untU  the  expiration  of  three  years 
following  its  withdrawal. 

The  names  of  all  persons  that  shall  have  been  drawn  for  any  monthly 
jury  panel,  whether  or  not  such  persons  shall  have  been  drawn  for 
actual  service  on  a  petit  or  grand  jury,  shall,  at  the  termination  of  such 
monthly  jury  panel,  be  withdrawn  from  all  jury  lists,  and  such  persons 
shall  not  be  eligible  to  be  drawn  for  any  subsequent  general  jury  list 
until  the  expiration  of  three  years  following  such  withdrawal. 

Section  12.  The  juror  qualification  forms  of  those  persons  whose 
names  shall  be  drawn  from  time  to  time  to  serve  on  a  monthly  jury 
panel  shall  be  made  available  by  the  Clerk  of  the  Superior  Court  for  the 
respective  counties  for  inspection  by  all  persons,  and  their  attorneys 
who  shall  have  duly  filed  appearances,  who  are  parties  to  any  action 
which  appears  on  the  trial  hst  for  the  monthly  term  of  court  for  which 
the  names  of  such  persons  have  been  drawn  to  serve.  The  juror  qualifi- 
cations forms  shall  be  made  available  for  inspection  by  such  persons  no 
later  than  7  days  prior  to  the  first  day  of  said  monthly  term  of  court. 
No  other  persons  shall  be  permitted  to  inspect  said  juror  qualification 
forms  except  upon  express  written  authorization  of  one  or  more  of  the 
jury  commissioners  for  such  county,  which  authorization  shall  be 
granted  only  for  good  cause  shown. 

Section  13.  On  the  day  when  jurors  are  summoned  to  attend  at 
court  for  the  trial  of  civil  or  criminal  cases,  except  capital  cases,  the 
clerk  of  the  court  shaU  cause  the  name  of  each  person  so  summoned  to 
be  written  on  separate  ballots,  substantially  of  uniform  size,  and  shall 
cause  them  to  be  placed  in  a  barrel  provided  therefor.  When  a  case  is 
ready   for  trial   the   clerk   in   open   court,   after   shaking   the  ballots 
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thoroughly,  shall  draw  them  out  in  succession  until  the  names  of  twelve 
or  such  greater  number  as  the  court  may  order  under  section  sixteen  are 
drawn  who  appear  and  are  not  excused  or  set  aside.  The  persons  so 
drawn  shaU  be  duly  sworn  and  impanelled  and,  subject  to  said  section 
sixteen,  shall  be  the  jury  to  try  the  issue,  and  one  of  them  shall  be 
appointed  foreman  by  the  court.  The  ballots  containing  names  of  the 
jurors  so  sworn  shall  be  kept  apart  by  the  clerk  until  the  verdict  of  such 
jury  has  been  recorded  or  such  jury  has  been  discharged,  when  such 
ballots  shall  be  returned  to  the  barrel.  If  a  case  is  ready  for  trial  before 
the  verdict  in  the  preceding  case  has  been  recorded  or  the  jury  dis- 
charged, the  court  may  order  a  jury  for  the  trial  of  such  issue  to  be 
impanelled  by  the  drawing  in  the  manner  aforesaid  of  ballots  from 
those  remaining  in  the  barrel. 

Section  14.  If  a  jury  is  to  be  impanelled  for  the  trial  of  a  capital  case, 
the  clerk  of  the  court  shall  cause  the  name  of  each  juror  summoned 
therein  to  be  written  on  a  separate  ballot  and  each  ballot  to  be  folded 
uniformly  in  such  manner  that  the  name  written  thereon  shall  not  be 
visible,  and  shall  cause  such  ballots  to  be  placed  in  a  barrel  provided 
therefor.  He  shall  then  in  open  court  draw  the  ballots  in  succession 
from  said  barrel,  and  the  twelve  persons,  or  such  greater  number  as  the 
court  may  order  under  section  sixteen,  whose  names  are  upon  the 
ballots  first  drawn  and  who  are  not  excused  or  otherwise  set  aside,  shall 
be  sworn  as  the  jury  for  the  trial  of  the  case. 

Section  15.  Any  defendant  in  the  superior  court  in  a  criminal  case, 
including  a  capital  case,  after  a  jury  has  been  impanelled  may,  in  case 
one  or  more  jurymen  shall  die  or  become  otherwise  unable  to  serve,  so 
that  there  are  less  than  twelve  jurors  remaining,  waive  his  right  to  be 
tried  by  a  full  jury  of  twelve  and  request  trial  by  the  remaining 
members  of  the  jury  thus  impanelled  by  signing  a  written  waiver  and 
request  and  filing  the  same  with  the  clerk  of  the  court,  whereupon  the 
trial  shall  continue  accordingly,  and  in  every  such  case  the  court  shall 
have  jurisdiction  of  such  case  with  the  remaining  members  of  the  jury 
and  may  render  judgment  thereon.  If  there  is  more  than  one  defendant 
and  all  do  not  sign  and  file  a  waiver  and  request  as  aforesaid,  the  court 
may,  in  its  discretion,  order  a  severance  and  try  the  case  of  the 
defendant  or  defendants  signing  and  filing  such  waiver  and  request, 
with  the  remaining  members  of  the  jury. 

Section  16.  In  a  civil  or  criminal  ease,  including  a  capital  case,  to  be 
tried  with  a  jury  in  the  superior  court,  which  trial,  in  the  opinion  of  the 
court,  is  likely  to  be  protracted,  the  court  may  so  certify  and  may  order 
impanelled  a  jury  of  not  more  than  sixteen  members  and  the  court  shall 
have  jurisdiction  to  try  the  case  with  such  jury  subject  to  the  following 
provisions  of  this  section.  If  at  the  time  of  the  final  submission  of  the 
case  by  the  court  to  the  jury  more  than  twelve  members  of  the  jury 
who   have  heard  the  whole  case  are  alive  and  not  incapacitated  or 
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disqualified,  the  court  shall  direct  the  clerk  to  place  the  names  of  all  of 
the  remaining  jurors,  except  the  foreman,  in  a  barrel  and  draw  the 
names  of  a  sufficient  number  to  reduce  the  jury  to  twelve  members. 
Those  jurors  whose  names  are  so  drawn  shall  not  then  be  discharged, 
but  shall  be  known  as  alternate  jurors  and  be  kept  separate  and  apart 
from  the  other  jurors  in  some  convenient  place,  subject  to  the  rules  and 
regulations,  until  the  jury  has  agreed  upon  a  verdict  or  has  been 
otherwise  discharged.  If,  at  any  time  after  the  final  submission  of  the 
case  by  the  court  to  the  jury  and  before  the  jury  has  agreed  on  a 
verdict,  a  juror  dies,  or  becomes  ill,  or  is  unable  to  perform  his  duty  for 
any  other  good  cause  shown  to  the  court,  the  court  may  order  him  to 
be  discharged  and  direct  the  clerk  to  place  the  names  of  all  of  the 
remaining  alternate  jurors  in  a  barrel  and  draw  the  name  of  an  alternate, 
who  shaU  then  take  the  place  of  the  discharged  juror  on  the  jury,  which 
shall  then  renew  its  deliberation  with  the  alternate  juror.  The  court 
shall  have  jurisdiction  to  receive  the  verdict  of  the  jury  constituted 
under  the  provisions  of  this  section  and  shall  have  jurisdiction  to  render 
judgment  in  said  case. 

Section  17.  If,  by  challenge  or  otherwise,  a  sufficient  number  of 
jurors  duly  drawn  and  summoned  cannot  be  obtained  for  the  trial  of  a 
case,  the  court  shall  cause  jurors  to  be  returned  from  the  bystanders  or 
from  the  county  at  large,  to  complete  the  panel,  if  there  are  on  the  jury 
not  less  than  seven  of  the  jurors  who  were  originally  drawn  and 
summoned  as  before  provided.  The  jurors  from  the  bystanders  shall  be 
returned  by  the  sheriff  or  his  deputy  or  by  a  disinterested  person 
appointed  therefor  by  the  court,  and  shall  be  such  as  are  qualified  and 
liable  to  be  drawn  as  jurors. 

Section  18.  Upon  motion  of  either  party,  the  court  shall,  or  the 
parties  or  their  attorneys  may  under  the  direction  of  the  court,  examine 
on  oath  a  person  who  is  called  as  a  juror  therein,  to  learn  whether  he  is 
related  to  either  party  or  his  attorney,  or  has  any  interest  in  the  case,  or 
has  expressed  or  formed  an  opinion,  or  is  sensible  of  any  bias  or 
prejudice,  therein,  or  is  represented  by  either  attorney;  and  the  object- 
ing party  may  introduce  other  competent  evidence  in  support  of  the 
objection.  If  the  court  finds  that  the  juror  does  not  stand  indifferent  in 
the  case,  another  shall  be  called  in  his  stead. 

Section  19.  Upon  the  trial  of  an  indictment  for  a  crime  punishable 
by  death  or  imprisonment  for  life,  each  defendant  shall  be  entitled  to 
twelve  peremptory  challenges  of  the  jurors  called  to  try  the  case,  and  in 
other  criminal  cases  each  defendant  shall  be  entitled  to  three  such 
challenges;  provided,  that  each  defendant  in  a  capital  case  in  which 
additional  jurors  are  chosen  under  section  sixteen  shall  be  entitled  to 
one  additional  peremptory  challenge  for  each  additional  juror,  and 
provided,  further,  that  each  defendant  in  a  case  in  which  several 
indictments   are  consolidated  for  trial  shall  be  entitled  to  no   more 
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peremptory  challenges  than  the  greatest  number  to  which  he  would 
have  been  entitled  upon  trial  of  any  of  said  indictments  alone.  In  every 
criminal  case  the  commonwealth  shall  be  entitled  to  as  many  such 
challenges  as  equal  the  whole  number  to  which  all  the  defendants  in  the 
case  are  entitled.  In  a  civil  case  each  party  shall  be  entitled  to  four  such 
challenges.  Peremptory  challenges  shall  be  made  before  the  commence- 
ment of  the  trial  and  may  be  made  after  the  determination  that  a 
person  called  to  serve  as  a  juror  stands  indifferent  in  the  case. 

Section  20.  In  indictments  and  penal  actions  for  the  recovery  of  a 
forfeiture,  it  shall  not  be  a  cause  of  challenge  to  a  juror  that  he  is  liable 
to  pay  taxes  in  a  county,  city  or  town  which  may  be  benefited  by  such 
recovery. 

Section  21.  If  a  party  knows  of  an  objection  to  a  juror  in  time  to 
propose  it  before  the  trial  and  omits  so  to  do,  he  shall  not  afterwards 
make  the  same  objection,  unless  by  leave  of  the  court. 

Section  22.  No  irregularity  in  a  writ  of  venire  facias  or  in  the 
drawing,  summoning,  returning  or  impanelling  of  jurors  shall  be  suffi- 
cient to  set  aside  a  verdict,  unless  the  objecting  party  has  been  injured 
thereby  or  unless  the  objection  was  made  before  the  verdict. 

Section  23.  If  either  party  to  a  case  at  the  sitting  at  which  a  verdict 
is  returned,  either  before  or  after  the  trial,  gives  to  any  of  the  jurors 
who  try  the  case  anything  by  way  of  treat  or  gratuity,  the  court  may, 
upon  motion  of  the  adverse  party,  set  aside  the  verdict  and  award  a  new 
trial. 

Section  24.  If  a  jury,  after  due  and  thorough  deliberation,  return  to 
court  without  having  agreed  on  a  verdict,  the  court  may  state  anew  the 
evidence  or  any  part  thereof,  explain  to  them  anew  the  law  applicable 
to  the  case  and  send  them  out  for  further  deliberation;  but  if  they 
return  a  second  time  without  having  agreed  on  a  verdict,  they  shall  not 
be  sent  out  again  without  their  own  consent,  unless  they  ask  from  the 
court  some  further  explanation  of  the  law. 

Section  25.  The  court  may,  upon  motion,  allow  the  jury  in  a  civil 
case  to  view  the  premises  or  place  in  question  or  any  property,  matter 
or  thing  relative  to  the  case  if  the  party  making  the  motion  advances  an 
amount  sufficient  to  defray  the  expenses  of  the  jury  and  the  officers 
who  attend  them  in  taking  the  view,  which  shall  be  taxed  as  costs,  if  the 
party  who  advanced  them  prevails.  The  court  may  order  a  view  by  a 
jury  impanelled  to  try  a  criminal  case. 

Section  26.  A  person  duly  drawn  and  summoned  as  a  juror  in  a  court 
who  neglects  to  attend  without  sufficient  cause  shall  be  punished  by  a 
fine  of  not  more  than  $100.00,  or  imprisonment  for  not  more  than  3 
days,  or  both,  to  be  imposed  by  the  court  to  which  the  juror  was 
summoned,  to  the  use  of  the  county  where  the  offense  was  committed. 
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Section  27.  Whoever,  being  a  jury  commissioner,  shall  put  or  cause 
to  be  put  upon  any  jury  list  or  jury  panel  the  name  of  any  person 
drawn  in  any  manner  other  than  as  herein  provided  shall  be  punished 
by  a  fine  of  not  more  than  $500.00,  or  imprisonment  in  the  jaU  or 
house  of  correction  for  not  more  than  one  year. 

Section  28.  Whoever  solicits  or  requests  a  jury  commissioner  to  put 
his  or  any  other  name  upon  any  jury  Ust  panel  shall  be  punished  by  a 
fine  of  not  more  than  $500.00,  or  imprisonment  in  the  jail  or  house  of 
correction  for  not  more  than  one  year. 

Section  29.  If,  by  reason  of  the  neglect  of  any  person  upon  whom  a 
duty  is  imposed  by  this  chapter,  jurors  are  not  duly  drawn  and  sum- 
moned to  attend  a  court,  he  shall  be  punished  by  a  fine  of  not  more 
than  $100.00,  to  be  imposed  by  the  court  to  which  they  should  have 
been  summoned,  to  the  use  of  the  county  where  the  offense  is  com- 
mitted. 

Section  30.  If  such  neglect  occurs  with  regard  to  jurors  required  to 
serve  on  any  occasion  other  than  in  the  Supreme  Judicial  or  Superior 
Court,  the  officer  before  whom  the  jurors  were  required  to  appear  shall 
report  the  fact  to  the  Superior  Court  for  the  same  county,  which,  after 
an  examination  and  a  hearing,  may  impose  the  fine  provided  by  the 
preceding  section. 

Section  31.  Whoever  is  guilty  of  fraud  in  the  drawing  of  jurors  either 
by  tampering  with  the  jury  Usts  previous  to  a  draft,  or  in  striking  the 
name  of  a  juror  lawfully  drawn  and  drawing  or  substituting  another  in 
his  stead,  or  in  striking  a  name  from  the  jury  list,  or  in  any  other  way, 
shall  be  punished  by  a  fine  of  not  more  than  $500.00,  or  imprisonment 
in  the  jail  or  house  of  correction  for  not  more  than  a  year,  or  both. 
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II.  CRIMINAL  LAW  AND  PROCEDURE 


1 .  Voir  Dire  Examinations 

2.  Manslaughter  by  Motor  Vehicle 

3.  Auto  Theft  —  Proof  of  Ownership 

4.  Credibility  of  Witnesses  —  Impeachment 

5.  Presentence  Investigations 

6.  Maximum  and  Minimum  Sentences 

7.  Organized  Crime  —  Penetration  into  Legitimate  Business 


HOUSE (1970) No.  3270 


AN  ACT  PROVIDING  THAT  IN  CAPITAL  CASES  THE  DEFENDANT  OR 
HIS  ATTORNEY  SHALL  HAVE  THE  RIGHT  TO  PERSONALLY 
INTERROGATE  EACH  PERSON  CALLED  AS  A  JUROR. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1  Chapter  234  of  the  General  Laws  is  hereby  amended  by  striking  out 

2  section  28  and  inserting  in  place  thereof  the  following: 

3  Section  28.    Upon  motion  of  either  party,  the  court  shall,  or  the 

4  parties  or  their  attorneys  may  under  the  direction  of  the  court,  examine 

5  on  oath  a  person  who  is  called  as  a  juror  therein,  to  learn  whether  he  is 

6  related  to  either  party  or  has  any  interest  in  the  case,  or  has  expressed 

7  or  formed  an  opinion,  or  is  sensible  of  any  bias  or  prejudice,  therein; 

8  and  the  objecting  party  may  introduce  other  competent  evidence  in 

9  support  of  the  objection.   In  any   capital  case  the  defendant  or  his 

10  attorney   shall   have  the  right  to  personally  interrogate  each  person 

1 1  called   as  a  juror.   If  the  court  finds  that  the  juror  does  not  stand 

1 2  indifferent  in  the  case,  another  shall  be  called  in  his  stead. 
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HOUSE (1970) No.  1454 


AN  ACT  PROVIDING  FOR  VOIR  DIRE  IN  CERTAIN  CASES. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1  Section  28  of  chapter  234,  of  the  General  Laws,  is  to  be  amended  by 

2  striking  out  the  following: 

3  "Section  28.  Examination  of  Jurors.  -  Upon  motion  of  either  party, 

4  the  court  shall,  or  the  parties  or  their  attorneys  may  under  the  direction 

5  of  the  court,  examine  on  oath  a  person  who  is  called  as  a  juror  therein, 

6  to  learn  whether  he  is  related  to  either  party  or  has  any  interest  in  the 

7  case,  or  has  expressed  or  formed  an  opinion,  or  is  sensible  of  any  bias  or 

8  prejudice,  therein;  and  the  objecting  party  may  introduce  other  com- 

9  petent  evidence  in  support  of  the  objection.  If  the  court  finds  that  the 

10  juror  does  not  stand  indifferent  in  the  case,  another  shall  be  called  in 

1 1  his  stead."  and  by  substituting  therefor,  the  following  new  section: 

1  2  "Section  28.  Examination  of  Jurors.  -  In  civil  or  criminal  cases  either 

13  party  shah  upon  demand  be  entitled,  within  such  limits  as  the  court  in 

14  its  discretion  may  determine,  to  examine  on  oath  a  person  who  is  called 

15  as  a  juror  as  to  his  qualifications,  interest,  bias  or  as  to  any  other  reason 

16  for  which  he  might  be  unsuitable  to  serve  as  a  juror  in  the  case  and  to 

17  introduce   other  competent  evidence  in  support  of  an  objection  to  a 

18  juror.  If  the  court  finds  that  the  juror  does  not  stand  indifferent  or  is 

19  for  any  other  reason  unsuitable  to  serve  as  a  juror  in  the  case  another 

20  shall  be  called  in  his  stead." 


HOUSE (1970) No.  2362 


AN  ACT  PROVIDING  FOR  A  HEARING  IN  VOIR  DIRE  IN  THE  SELEC- 
TION OF  CERTAIN  JURORS. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1  SECTION  1.  Chapter  234  of  the  General  Laws  is  hereby  amended  by 
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2  inserting  after  section  28,  the  following  section: 

3  Section  28A.  A  jury  in  a  felony  case  on  the  criminal  side  and  in  any 

4  case  where  the  ad  damnum  exceeds  two  thousand  dollars  on  the  civil 

5  side,  shall  be  selected  by  a  hearing  in  voir  dire  if  such  voir  dire  is 

6  requested  on  motion  by  counsel  for  either  party.  Counsel  for  either 

7  party  shall  have  an  unlimited  right  to  question  prospective  veniremen  at 

8  length   subject    to  judicial   discretion   only   in   the  manner  in  which 

9  questions  are  put  and  as  to  whether  or  not  the  aforesaid  questions  are 

10  germane  to  the  general  subject  matter  of  the  trial.  Either  or  both  parties 

1 1  shall  have  the  right  of  appeal  or  to  file  a  bill  of  exceptions  on  questions 

1 2  of  law  involving  the  rulings  of  the  trial  justice. 

1  SECTION  2.  This  act  shall  take  effect  on  January  first,  nineteen 

2  hundred   and   seventy-one   and   shall   not   apply   to  causes  of  action 

3  accruing  prior  to  said  date. 


General  Laws  (Ter.  Ed.)  Chapter  234,  §  28,  provides: 

§  28.  Examination  of  jurors.  Upon  motion  of  either  party,  the 
court  shall,  or  the  parties  or  their  attorneys  may  under  the  direction  of 
the  court,  examine  on  oath  a  person  who  is  called  as  a  juror  therein,  to 
learn  whether  he  is  related  to  either  party  or  has  any  interest  in  the 
case,  or  has  expressed  or  formed  an  opinion,  or  is  sensible  of  any  bias  or 
prejudice,  therein;  and  the  objecting  party  may  introduce  other  compe- 
tent evidence  in  support  of  the  objection.  If  the  court  finds  that  the 
juror  does  not  stand  indifferent  in  the  case,  another  shall  be  called  in 
his  stead. 

In  the  case  of  Commonwealth  v.  Monahan,  349  Mass.  139  at 
157,  the  question  was  raised  as  to  whether  or  not  the  trial  judge 
had  abused  his  discretion  in  refusing  to  permit  the  defendant's 
counsel  to  question  the  prospective  jurors  beyond  asking  (1)  if 
they  were  related  to  a  party;  (2)  if  they  had  an  interest  in  the  case; 
(3)  if  they  had  expressed  or  formed  an  opinion;  (4)  if  they  were 
sensible  of  any  bias  or  prejudice. 

It  has  been  held  consistently  in  Massachusetts  that  further 
questioning  of  the  jurors,  other  than  as  required  by  G.L.  234,  § 
28,  rests  wholly  in  the  discretion  of  the  judge. 

In  Commonwealth  v.  Monahan  (1965)  a  defendant  urged  that 
the  "massive  publicity"  in  connection  with  the  case  entitled  him 
to  conduct  a  voir-dire  examination  extending  beyond  the  above 
basic  four  questions  found  in  Chapter  234,  §  8.  This  defendant 
contended  that  the  "massive  pubhcity"  linked  him  to  the  alleged 
crime,  and  it  was  an  abuse  of  discretion  of  the  trial  judge  not  to 
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permit  him  to  question  the  prospective  jurors  apparently  as  to 
whether  or  not  they  had  been  affected  by  the  "massive  publicity." 
The  Supreme  Judicial  Court  held  that  there  was  no  abuse  of 
discretion,  and  this  is  the  way  the  law  now  stands. 

In  our  Thirty-First  Report  for  the  year  1955  at  page  35  we  took 
a  position  against  a  bill  which  would  have  permitted  a  more  liberal 
voir-dire.  We  opposed  such  a  hberahzation  on  the  grounds  that 
control  over  the  selection  of  the  jury  would  pass  into  the  hands  of 
lawyers  instead  of  the  court. 

A  practical  objection  to  the  hberalization  of  the  voir-dire  exam- 
ination is  that  it  would  require  more  time  to  select  a  jury  if 
counsel  engaged  in  a  protracted  voir-dire. 

Under  the  authority  in  Commonwealth  v.  Nassar,  (1966)  351 
Mass.  37,  the  trial  judge  may  put  additional  questions  to  a  partic- 
ular juror  if  he  wishes  to  do  so,  but  the  whole  procedure  is  left  in 
the  hands  of  the  judge  who  presides  at  the  trial. 

Unlimited  voir-dire  is  permitted  in  other  jurisdictions.  Under 
the  Federal  Rules  of  Criminal  Procedure  it  is  provided  as  follows: 

EXAMINATION.  The  court  may  permit  the  defendant  or 
his  attorney  and  the  attorney  for  the  government  to  con- 
duct the  examination  of  prospective  jurors  or  may  itself 
conduct  the  examination.  In  the  latter  event  the  court  shall 
permit  the  defendant  or  his  attorney  and  the  attorney  for 
the  government  to  supplement  the  examination  by  such 
further  inquiry  as  it  deems  proper  or  shall  itself  submit  to 
the  prospective  jurors  such  additional  questions  by  the 
parties  or  their  attorneys  as  it  deems  proper. 

We  do  not  beheve  that  it  is  necessary  for  the  proper  administra- 
tion of  justice  to  provide  for  unhmited  voir-dire  examination  of 
the  jury  in  all  cases. 


Capital  Cases 

H  (1970)  3270  would  retain  §  28  of  Chapter  234  substantially 
in  its  present  form  but  would  add  the  following: 

In  any  capital  case  the  defendant  or  his  attorney  shall  have 
the  right  to  personally  interrogate  each  person  called  as  a 
juror. 

We  beheve  that  a  more  hberal  voir-dire  in  a  capital  case  is  not 
wholly  unwarranted.  The  interrogation  or  voir-dire  should  be 
limited  to  the  objective  of  discovering  whether  or  not  a  prospec- 
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tive  juror  is  not  suitable  for  service  by  reason  of  his  qualifications, 
interest,  bias,  or  other  substantial  reason. 

We  think  that  the  court  should  retain  effective  control  of  the 
voir-dire  even  if,  in  a  capital  case,  the  present  rule  is  somewhat 
liberahzed.  In  this  regard,  the  voir-dire  should  always  be  con- 
ducted under  the  direction  of  the  court.  The  trial  judge  should 
exercise  judicial  discretion  as  to  the  manner  in  which  the  examina- 
tion is  conducted  and  as  to  whether  or  not  the  examination  is 
truly  relevant  to  the  issue  of  whether  or  not  a  prospective  juror 
stands  indifferent. 

To  accomplish  the  result  which  we  think  should  be  obtained, 
we  recommend  the  following  draft  act: 


1971  DRAFT  ACT 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as  fol- 
lows: 

Chapter  234  of  the  General  Laws  is  hereby  amended  by  striking  out 
section  28  and  inserting  in  place  thereof  the  following: 

Section  28.  Upon  motion  of  either  party,  the  court  shall,  or  the 
parties  or  their  attorneys  may  under  the  direction  of  the  court,  examine 
on  oath  a  person  who  is  called  as  a  juror  therein,  to  learn  whether  he  is 
related  to  either  party  or  has  any  interest  in  the  case,  or  has  expressed 
or  formed  an  opinion,  or  is  sensible  of  any  bias  or  prejudice,  therein; 
and  the  objecting  party  may  introduce  other  competent  evidence  in 
support  of  the  objection.  In  any  capital  case  the  defendant  or  his 
attorney  shall  have  the  right  to  personally  interrogate  each  person 
called  as  a  juror  for  the  further  purpose  of  discovering  any  other  reason 
for  which  he  might  be  unsuitable  to  serve  as  a  juror  in  the  case.  If  the 
court  finds  that  the  juror  does  not  stand  indifferent  in  the  case,  another 
shall  be  called  in  his  stead. 
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SENATE (1970)  ...  No.  556 


AN  ACT  TO  PROVIDE  FOR  THE  CRIME  OF  MANSLAUGHTER 
ARISING  OUT  OF  USE  OF  A  MOTOR  VEHICLE. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1  Chapter  265  of  the  General  Laws  as  amended,  is  hereby  amended  by 

2  inserting  after  section  13C  the  following  new  section: 

3  Section    13D.    Manslaughter   arising  out  of  use  of  motor  vehicle. 

4  Whoever   commits   manslaughter  arising  out  of  the  use  of  a  motor 

5  vehicle  shall  be  punished  by  imprisonment  in  the  state  prison  for  not 

6  more  than  five  years  or  by  a  fine  of  not  more  than  one  thousand  dollars 

7  and    imprisonment    in  jail    for    not    more    than    two    and   one   half 

8  years. 

We  recommend  this  bill.  The  proposed  statute  would  establish 
in  Massachusetts  Law  the  crime  of  what  is  sometimes  called 
negligent  homicide.  According  to  the  statistics  of  the  Registry  of 
Motor  Vehicles,  motor  vehicle  traffic  deaths  during  the  past  five 
years  have  hovered  around  850  to  900.  The  following  table  shows 
the  number  of  traffic  deaths  each  year  between  1 949  and  1969: 


Year 

Deaths 

Year 

Deaths 

Year 

Deaths 

1949 

All 

1956 

555 

1963 

688 

1950 

530 

1957 

523 

1964 

161 

1951 

493 

1958 

592 

1965 

844 

1952 

488 

1959 

557 

1966 

900 

1953 

536 

1960 

578 

1967 

867 

1954 

516 

1961 

575 

1968 

897 

1955 

569 

1962 

701 

1969 

898 

The  worst  year  in  the  history  of  Massachusetts  traffic  deaths 
was  1934  when  953  people  died  in  traffic  accidents. 

The  Registry  of  Motor  Vehicles  is  in  favor  of  a  law  such  as 
proposed  by  S  (1970)  556.  The  "Uniform  Vehicle  Code"  contains 
a  recommended  version  as  follows: 

Whoever  shall  unlawfully  and  unintentionally  cause  the 
death  of  another  person  while  engaged  in  the  violation  of 


P.D.  144  JUDICIAL  COUNCIL  31 

any  state  law  or  municipal  ordinance  applying  to  the  opera- 
tion or  use  of  a  vehicle  or  streetcar  or  to  the  regulation  of 
traffic  shall  be  guilty  of  homicide  (manslaughter)  when 
such  violation  is  the  proximate  cause  of  said  death. 

Any  person  convicted  of  homicide  by  vehicle  shall  be 
fined  not  less  than  $500  nor  more  than  $2,000  or  shall  be 
imprisoned  in  the  county  jail  not  less  than  3  months  nor 
more  than  1  year  or  may  be  fined  and  so  imprisoned  or 
shall  be  imprisoned  in  the  penitentiary  for  a  term  not  less 
than  1  year  nor  more  than  5  years. 

It  will  be  noted  that  in  the  Uniform  Vehicle  Code  proposal 
there  is  a  requirement  that  the  death  result  from  the  violation  of  a 
state  law  or  municipal  ordinance  rather  than  from  the  mere  use  of 
the  motor  vehicle. 

The  Registrar  of  Motor  Vehicles  recommends  that  an  auto- 
mobile law  violation  be  specifically  included  as  one  of  the  ele- 
ments of  the  negligent  homicide  offense.  It  is  a  matter  of  legisla- 
tive judgment  as  to  whether  or  not  to  require  proof  that  the 
homicide  resulted  from  a  violation  of  the  law. 

We  believe  that  the  petitioner  in  S  (1970)  556  intended  that 
punishment  should  only  apply  to  a  criminal  act.  It  is  possible  that 
a  death  could  arise  out  of  the  use  of  a  motor  vehicle  but  that  no 
violation  of  law  would  be  involved.  It  is  also  possible  that  a  slight 
violation  of  the  rule  requiring  the  operator  to  use  reasonable  care 
could  result  even  in  death. 

Because  the  Registrar  specifically  recommends  that  form  of 
statute  in  the  Uniform  Vehicle  Code  and  because  it  is  obviously 
the  intention  not  to  punish  except  when  a  criminal  offense  is 
involved,  we  would  tend  to  favor  the  version  in  the  "Uniform 
Vehicle  Code." 

If  the  General  Court  should  incHne  towards  a  bill  such  as  S 
(1970)  556,  the  concept  of  the  violation  of  a  state  law  or  a 
municipal  ordinance  may  be  included  as  a  test  as  to  whether  or 
not  the  individual  should  be  convicted  of  a  criminal  act. 
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HOUSE (1970) No.  1230 


AN  ACT  PROVIDING  THAT  UNLAWFUL  OPERATION  OF  A  MOTOR 
VEHICLE  RESULTING  IN  THE  DEATH  OF  A  PERSON  WITHIN  ONE 
YEAR  SHALL  BE  PUNISHABLE  BY  IMPRISONMENT  OR  FINE  OR 
BOTH. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1  Chapter  90  of  the  General  Laws  is  hereby  amended  by  inserting  after 

2  section  24B,  as  appearing  in  the  Tercentenary  Edition,  the  following 

3  new  section: 

4  Section  24C.  Whoever  drives  a  motor  vehicle  in  violation  of  the  law 

5  and  as  a  proximate  result  of  such  unlawful  operation  a  person  is  injured 

6  and  dies  as  a  result  of  such  injuries  within  one  year,  shall  be  punished 

7  by  imprisonment  in  the  Massachusetts  correctional  institution,  Walpole 

8  for  not  more  than  five  years,  by  imprisonment  in  the  house  of  correc- 

9  tion  for  not  more  than  two  and  one  half  years,  or  by  a  fine  of  not  less 

10  than  one  hundred  dollars,  nor  more  than  one  thousand  dollars,  or  by 

1 1  both  imprisonment  and  fine. 

We  do  not  recommend  H  (1970)  1230;  and  if  the  concept  of  a 
violation  of  law  is  to  be  used,  it  would  appear  that  the  language  in 
the  Uniform  Vehicle  Code  is  more  acceptable. 

It  has  been  pointed  out  to  us  on  several  occasions  that  many 
automobile  thieves  and  many  persons  who  use  automobiles  with- 
out authority  or  who  break  into  automobiles  to  steal  the  contents 
must  go  free  because  it  is  extremely  difficult  to  produce  the  owner 
of  the  vehicle  in  court  as  a  witness  to  establish  (1)  that  the  vehicle 
was  owned  by  him,  and  (2)  that  the  accused  person  had  no 
authority  on,  in,  or  about  said  vehicle. 

We  have  been  repeatedly  advised  by  the  pohce  that  thousands 
of  vehicles  are  stolen  or  temporarily  driven  off  without  authority 
every  year.  Even  if  a  person  is  actually  apprehended  in  the  act  of 
operating  the  vehicle  of  another,  the  true  owner  may  live  in 
Worcester  or  Chicago  or  Los  Angeles  and  the  financial  burden  for 
the  prosecution  and  the  owner  would  be  great  indeed  if  such 
owner  was  required  to  return  from  Cahfornia  to  Massachusetts  to 
testify  merely  that  he  was  the  owner  of  the  vehicle  which  had 
been  stolen.  Sometimes  the  trial  is  delayed  for  purposes  of  obtain- 
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ing  counsel  or  because  there  is  an  appeal  to  the  Superior  Court.  If 
a  crime  is  committed,  it  is  only  fair  for  the  Commonwealth  to  pay 
the  expenses  for  travel  for  its  own  witnesses;  but  very  often  the 
expense  and  inconvenience  to  the  lawful  owner  is  the  addition  of 
insult  to  injury.  Possibly  this  should  not  be  so,  but  the  reaction  of 
;people  is  universally  this  way.  It  is  understandable. 

We  recommend  that  the  burden  of  showing  authority  to  operate 
a  motor  vehicle  be  cast  upon  the  person  who  is  actually  claiming 
to  have  such  authority. 

Translating  this  into  something  concrete  means  that  a  person 
operating  a  motor  vehicle  should  be  at  all  times  ready  to  exhibit 
his  operator's  license  and  proof  of  his  ownership  or  other 
authority  to  operate  the  vehicle.  A  person  who  leases  a  vehicle 
from  a  rental  agency  can  produce  his  rental  agreement  showing 
that  the  car  is  properly  in  his  possession.  An  owner  should  always 
have  his  Hcense  and  registration  in  the  vehicle.  Law-abiding  citi- 
zens are  required  to  carry  their  license  and  registration  with  them; 
and  if  they  operate  the  car  of  another,  it  is  almost  certain  that 
they  can  quickly  demonstrate  authority  so  to  do. 

The  common  thief  or  joyrider  who  breaks  into  an  automobile 
should  not  enjoy  rights  which  are  superior  to  those  of  the  law- 
abiding  citizen;  and  we,  therefore,  recommend  the  following  draft 
act  to  protect  the  property  of  the  law-abiding  citizen  to  aid  in  the 
conviction  of  the  thief  and  to  minimize  the  inconvenience  and 
expense  which  are  cast  upon  the  law-abiding  citizen  when  it 
becomes  necessary  to  have  him  physically  present  in  the  court 
room  to  prove  actual  ownership  of  the  vehicle: 


1971  DRAFT  ACT 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

Chapter  278  of  the  General  Laws  is  hereby  amended  by  adding  after 
Section  7  the  following  section: 

Section  7 A.  In  all  prosecutions  involving  the  larceny  of  automobiles 
or  the  using  without  authority  of  automobiles  or  breaking  into  or 
entering  automobiles  for  the  purpose  of  committing  larceny  where  the 
automobile  in  issue  is  not  registered  to  the  defendant  on  trial  the 
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defendant  shall  prove  in  justification  his  license  or  authority  from  the 
owner  of  same  to  take  or  operate  said  automobile  or  to  break  or  enter. 


HOUSE (1970) No.  5725 


AN  ACT  FURTHER  REGULATING  THE  ADMISSIBILITY  OF  EVIDENCE 
TO  IMPEACH  THE  CREDIBILITY  OF  A  WITNESS. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1  Chapter  233  of  the  General  Laws  is  hereby  amended  by  striking  out 

2  section  21  and  inserting  in  place  thereof  the  following  section: 

3  Section  21.  Evidence  of  the  conviction  of  a  witness  for  any  crime, 

4  other  than  for  a  crime  which  involves  dishonesty  or  the  making  by  him 

5  of  false  statements  within  five  years  from  the  date  of  his  release  from 

6  confinement  or  the  expiration  of  the  period  of  his  parole,  probation  or 

7  sentence,  whichever  is  later,  shall  be  inadmissible  for  the  purpose  of 

8  impeaching  his  credibility  in  any  civil  or  criminal  action. 

9  Such  evidence  shall  be  inadmissible  if  an  appeal  is  pending  from  any 
10    such  conviction. 

We  considered  this  section  of  the  General  Laws  most  recently  in 
our  Forty-Fourth  Report  for  1968.  The  present  proposal  omits  an 
important  provision  which  we  recommended. 

The  main  question  here  is  whether  or  not  a  witness  (and  this 
would  include  the  defendant  in  a  criminal  case,  the  parties  in  other 
cases)  should  be  faced  with  a  record  of  his  criminal  conviction 
where  the  purpose  is  to  harass  him,  embarrass  him,  humiliate  him, 
or  intimidate  him,  rather  than  to  test  his  veracity  and  credibility  as 
a  teller  of  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

We  think  that  this  statute  is  of  considerable  importance  in  the 
administration  of  criminal  justice  and  that  it  has  significance  in 
other  proceedings. 

To  fully  appreciate  the  present  state  of  the  law,  it  is  well  to 
trace  its  history. 

There  was  a  time  when  a  convicted  person  could  not  even  give 
testimony  in  court.  It  was  only  when  this  disability  was  removed 
that  the  use  of  the  conviction  to  test  credibility  became  part  of 
our  law. 
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In  the  case  of  Rex  v.  Pourkfdorff,  tried  at  Boston  in  1764 
before  Chief  Justice  Hutchinson  and  reported  in  Quincy's  Reports 
for  the  Superior  Court  of  Judicature  at  page  104,  a  witness 
appeared  for  the  defendant  Pourkfdorff  who  was  charged  with 
"steaUng."  The  witness,  Margaret  Kondle,  had  been  previously 
convicted  with  Pourkfdorff  (in  the  same  year)  of  grand  larceny. 
There  seems  to  have  been  some  question  as  to  whether  she  had 
been  charged  with  petty  larceny  or  not. 

The  attorney  general  objected  to  this  witness  on  the  grounds 
that  she  had  pleaded  guilty  to  an  infamous  crime  and  thus  could 
not  be  a  witness.  There  was  a  discussion  of  whether  or  not  a 
judgment  which  is  not  "infamous"  bars  the  person  affected  from 
being  a  witness. 

Chief  Justice  Hutchinson  said: 

When  the  Crime  is  so  great  and  of  such  a  nature  (for 
instance  the  crimen  falsi  in  law)  as  it  is  to  be  supposed  that 
the  person  guilty  has  lost  all  sense  of  truth  and  would  not 
hesitate  at  violating  his  oath,  in  such  case  no  doubt  not  to 
be  admitted,  but  even  where  judgment  is  infamous  (as  that 
a  person  shall  sit  in  the  pillory  for  writing  a  libel)  yet  if  the 
crime  is  not  of  such  a  nature  as  the  least  to  invalidate  the 
credit  of  the  witness's  oath  (as  in  the  case  I  mentioned  and 
that  of  the  witness  now  offered)  no  doubt  they  may  be 
admitted. 

Attorney  General:  Theft  is  infamous. 

Mr.  Kent  for  the  Prisoner:  Petit  larceny  is  not. 

Chief  Justice:  Do  you  suppose,  Mr.  Attorney,  every  person  con- 
victed of  petit  larceny  at  the  Old  Bailey  is  ever  after  barred  from 
being  a  witness? 

Attorney  General:  I  don't  know. 

The  court  held  that  Pourkfdorff  s  witness  was  not  barred  from 
testifying  on  the  grounds  she  had  been  convicted  of  petty  larceny. 
The  decision  was  curious  as  the  common  law  was  just  the  reverse 
of  that  applied  by  the  court. 

The  testimony  of  the  previously  tainted  Margaret  Kondle 
cleared  Pourkfdorff  as  she  said  she  was  the  thief,  not  he.  The 
jury  was  directed  to  "give  what  weight  they  pleased  to  her  evi- 
dence." 

The  crime  of  larceny  (petit  or  grand)  in  1764  was  a  felony  and 
the  conviction  of  a  felony  destroyed  the  competency  of  a  witness. 
If  the  felon  was  branded  on  the  hand  for  grand  larceny,  however, 
he   could  then  testify.  And  later,  a  person  convicted  of  petty 
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larceny  was  permitted  to  testify  by  a  statute:  31  Geo.  3,  c.  35, 
applicable  in  England.  In  Commonwealth  v.  Keith,  8  Mete.  531,  it 
was  held  that  conviction  of  larceny  before  a  justice  of  the  peace  of 
forty  cents  would  exclude  the  witness  from  testifying. 

In  1851  and  1852  statutes  were  proposed  and  enacted  in 
Massachusetts  which  abohshed  the  concept  of  incompetency  to 
testify  because  of  the  conviction  of  a  crime. 

In  the  report  of  B.  R.  Curtis,  N.  J.  Lord,  and  R.  A.  Chapman, 
Commissioners  appointed  to  Revise  and  Reform  the  Proceedings 
in  the  Courts  of  Justice  in  the  Commonwealth,  (House  Doc.  No. 
17  of  1851  at  page  16)  it  was  said: 

According  to  the  common  law,  no  person  who  has 
previously  been  convicted  of  any  infamous  offence  in  this 
Commonweahh  (R.  S.  c.  94,  §  56)  of  which  petty  larceny 
may  be  considered  the  least,  and  no  person  who  has  any 
pecuniary  interest  in  the  result  of  the  suit,  can  be  examined 
as  a  witness. 

The  Commissioners  explained  the  various  legislative  attempts  to 
relax  the  strict  common  law  rule  and  noted  that  by  the  statute  of 
6  and  7  Victoria,  c.  85,  (in  1843)  it  was  enacted  in  England  that 
no  person  should  be  disquahfied  to  give  evidence  by  reason  of 
interest  in  the  subject  of  the  suit  or  by  a  previous  conviction  of 
any  offence;  but  this  did  not  include  the  parties  or  their  spouses. 
Parties  could  not  testify  until  1857,  and  private  conversations  of 
spouses  are  still  inadmissible. 

The  Commissioners  distinguished  between  witnesses  in  civil 
cases  and  those  in  criminal  cases,  and  of  the  latter  said: 

Respecting  persons  convicted  of  crimes  we  have  much 
more  doubt.  The  theory  of  the  law  is  that  such  persons 
have  shown  themselves  not  possessed  of  that  moral  charac- 
ter which  is  a  necessary  basis  on  which  to  repose  confi- 
dence; that  what  they  say  may  be  true  or  false,  but  we  have 
not  such  certainty  that  it  is  the  former,  as  to  render  their 
evidence  fit  material  out  of  which  to  construct  a  verdict. 

The  Commissioners  were  disturbed  by  the  peculiar  doctrine  that 
barred  convicted  persons  from  being  witnesses  only  if  they  were 
convicted  of  infamous  crimes  in  this  Commonwealth.  If  convicted 
elsewhere,  the  person  might  testify  freely.  Massachusetts  was  cling- 
ing to  a  concept  which  had  been  discarded  in  England  in  1843 
which  made  a  dubious  line  of  demarcation  between  foreign  and 
native  convicted  persons. 

The  Commissioners  did  not  wholly  subscribe  to  modern  prac- 
tices of  giving  evidence,  for  example: 
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It  has  been  suggested  that  all  rules  of  exclusion  should 
be  repealed,  that  parties  to  suits  should  be  allowed  and 
compelled  to  testify,  and  the  husband  and  wife  be  witnesses 
for  and  against  each  other.  In  this  opinion  we  do  not 
concur  for  reasons  which  apply  to  each  case. 

As  to  husband  and  wife,  the  Commissioners  thought  the  con- 
fidential relation  should  be  maintained;  and  as  to  parties  actually 
testifying  in  person  on  the  stand,  the  Commissioners  believed: 

...  it  would  prove  in  practice  to  be  anything  but  pro- 
motive of  that  equality  which  justice  loves,  and  which  is 
essential  to  the  attainment  of  it,  to  allow  parties  (i.e.  the 
plaintiff  and  defendant)  to  appear  on  the  stand. 

The  Commissioners  suggested  that  written  interrogatories  be 
used  for  the  parties  to  be  answered  under  oath. 

A  final  recommendation  which  these  Commissioners  made  reads 
as  follows: 

Section  104.  No  person  offered  as  a  witness  shall  be 
excluded  from  giving  evidence,  either  in  person  or  by  de- 
position in  any  proceeding,  civU  or  criminal,  in  any  court, 
or  before  any  person  having  authority  to  receive  evidence, 
by  reason  of  incapacity  from  crime  or  interest;  but  every 
person  so  offered  shall  be  admitted  to  give  evidence,  not- 
withstanding he  may  have  an  interest  in  the  matter  in 
question,  or  may  have  been  previously  convicted  of  any 
offense;  but  this  act  shall  not  render  competent  any  party 
to  a  suit,  or  proceeding,  who  is  not  now  by  law  rendered 
competent,  nor  the  husband  or  wife  of  any  such  party.  But 
nothing  herein  contained  shall  be  deemed  appUcable  to  the 
attesting  witnesses  to  any  will  or  codicil.  And  the  convic- 
tion of  any  crime  may  be  shown  to  affect  the  credibility  of 
any  person  testifying. 

So  it  was  by  this  185 1  report  of  the  Commissioners  to  revise  the 
laws  that  disqualification  of  convicted  persons  as  witnesses  was 
finally  removed.  It  is  to  be  noted  carefully  that  spouses  and  parties 
were  still  disquaUfied  and  that  as  to  convicted  persons,  who  were 
now  to  be  allowed  to  give  evidence,  their  conviction  was  some- 
thing which  could  be  shown  before  the  judge  or  jury  as  having  a 
bearing  on  whether  or  not  they  should  be  believed. 

This  proposal  was  based  on  Lord  Denman's  Act  of  1843  (6  and 
7  Vic,  c.  85)  which  was  a  significant  change  in  the  law  of  England. 

The  1851  Commissioners  must  have  had  some  misgivings  since 
they  said: 
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If  in  the  opinion  of  the  Legislature,  it  be  not  safe  to 
extend  the  enabling  clause  to  persons  convicted  of  crimes, 
those  words  can  be  stricken  out  without  affecting  the 
residue  of  the  section,  leaving  it  to  apply  only  to  witnesses 
having  a  pecuniary  interest  in  the  result  of  the  suit. 

The  Legislature  did  not  feel  it  was  unsafe  to  enact  the  recom- 
mended legislation  and  the  law  was  changed  to  that  now  appearing 
in  G.  L.  Ch.  233,  §  20,  in  which  there  is  reference  to  the  earlier 
law. 

The  reform  which  allowed  convicted  persons  to  give  testimony 
made  it  abundantly  clear  that  their  past  deeds  could  be  used 
against  them  and  that  they  might  have  to  admit  when  shown  a 
record  of  conviction  that  they  were  not  always  on  the  side  of  the 
angels. 

At  present,  Chapter  233,  §  21 ,  permits  the  record  of  conviction 
of  any  crime  to  be  shown  to  affect  the  credibility  of  a  witness;  but 
between  1851,  when  this  idea  was  first  proposed,  and  the  present 
time  there  have  been  certain  exceptions  provided: 

First:  No  record  of  a  misdemeanor  conviction  is  to  be  used 
if  five  years  has  elapsed  since  sentence  was  imposed  unless 
there  was  a  subsequent  criminal  conviction  meantime. 

Second:  No  record  of  a  felony  conviction  is  to  be  used  if 
ten  years  has  elapsed  since  the  conviction  or  sentence  or 
guilty  plea,  finding,  or  verdict  was  recorded,  unless  there 
was  a  subsequent  criminal  conviction. 

Third:  No  record  of  a  felony  conviction  for  which  a  state 
prison  term  was  imposed  shall  be  shown  if  ten  years  has 
elapsed  since  the  end  of  the  minimum  prison  term,  unless 
there  was  a  subsequent  criminal  conviction. 

These  rules  are  simplified  for  discussion  here  and  reference  to 
Section  21  of  Chapter  233  is  necessary  to  understand  some  tech- 
nical points  not  apparent  from  the  above. 

What  is  significant  is  that  we  really  do  not  find  that  our 
legislation  deals  with  the  point  raised  in  1764  by  Chief  Justice 
Hutchinson  in  Rex  v.  Pourkfdorff. 

Hutchinson  said  that  if  the  crime  committed  was  not  of  such  a 
nature  as  at  least  to  invalidate  the  credibility  of  the  witness's  oath 
there  should  be  no  question  that  such  a  witness  could  testify.  And 
from  our  historical  recapitulation  it  should  be  logical  to  conclude 
that  the  statutory  power  to  impeach  a  witness  by  showing  the 
record  of  a  conviction  should  not  necessarily  include  the  right  to 
impeach  a  witness  with  the  record  of  a  crime  which  has  nothing  to 
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do  with  his  sense  of  truth  or  his  credibihty. 

If  we  discontinued  our  consideration  of  the  matter  at  this  point, 
we  would  not  have  come  to  grips  with  a  vital  issue  which  H  (1970) 
5725  fails  to  embrace. 

In  our  Forty-Fourth  Report  for  1968,  we  recommended  that  a 
further  step  be  taken  as  follows: 

'If  the  witness  be  the  accused  in  a  criminal  proceeding, 
his  prior  conviction  of  a  felony  or  any  conviction  of  a  crime 
involving  moral  turpitude  shall  not  be  offered  to  impeach 
his  credibility  unless  he  has  first  offered  evidence  solely  for 
the  purpose  of  supporting  his  own  credibility.  His  convic- 
tion of  a  crime  involving  dishonesty  or  the  making  of  a  false 
statement  within  five  years  prior  to  testing  may  be  shown.' 

We  beheve  that  it  is  entirely  consistent  with  the  growth  of  the 
law  to  include  the  language  last  mentioned. 

If  the  accused  in  a  criminal  proceeding  attempts  to  convince  the 
jury  or  the  judge  that  he  is  entitled  to  be  believed,  it  would  seem 
logical  that  his  credibility  could  be  attacked  once  he  introduces 
evidence  to  support  that  credibihty.  If  such  accused  has  previously 
committed  a  crime  involving  moral  turpitude,  it  is  not  unfair  to 
face  him  with  his  record.  This  is  a  provision  in  addition  to  the 
right  of  the  prosecutor  to  show  his  conviction  of  a  crime  involving 
dishonesty  or  the  making  of  a  false  statement  within  five  years 
prior  to  giving  testimony. 

In  H  (1970)  5725  (lines  11-12)  there  is  a  provision  that  evi- 
dence of  a  prior  conviction  for  dishonesty  would  not  be  admissible 
if  there  was  an  appeal  from  such  conviction  still  pending.  We  do 
not  believe  that  this  provision  should  be  included.  We  recommend 
the  following  draft  act  which  is  the  same  act  we  recommended  in 
1968  in  our  Forty-Fourth  Report: 

1971  DRAFT  ACT 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as  fol- 
lows: 

AN  ACT  TO  LIMIT  THE  USE  OF  RECORDS  OF  PRIOR  CONVICTIONS 
FOR  THE  PURPOSE  OF  AFFECTING  THE  CREDIBILITY  OF  A  WITNESS. 

Section  21  of  Chapter  233  of  the  General  Laws  is  hereby  amended  by 
striking  out  said  section  21  and  inserting  in  place  thereof  the  following: 

Section  21.  Limitations  on  the  Use  of  Records  of  Prior  Conviction  to 
Affect  Credibility  — 
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Evidence  of  the  conviction  of  a  witness  for  any  crime,  other  than  for 
a  crime  which  involves  his  dishonesty  or  the  making  by  him  of  a  false 
statement  within  five  years  prior  to  the  date  upon  which  his  testimony 
is  given,  shall  be  inadmissible  for  the  purpose  of  impairing  his  credibil- 
ity, in  any  civil  or  criminal  action. 

If  the  witness  be  the  accused  in  a  criminal  proceeding  his  prior 
conviction  of  a  felony  or  any  conviction  of  a  crime  involving  moral 
turpitude  shall  not  be  offered  to  impeach  his  credibility  unless  he  has 
first  offered  evidence  solely  for  the  purpose  of  supporting  his  own 
credibility.  His  conviction  of  a  crime  involving  dishonesty  or  the  mak- 
ing of  a  false  statement,  within  five  years  prior  to  testifying  may  be 
shown. 


HOUSE (1970) No.  5809 


APPENDIX  D 

AN  ACT  RELATIVE  TO  STRENGTHENING  OF  THE  PROCEDURES  BY 
WHICH  SENTENCES  ARE  IMPOSED  . 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1  Chapter  279  of  the  General  Laws  is  hereby  amended  by  inserting 

2  after  section  4A,  as  most  recently  amended  by  section  1  of  chapter  333 

3  of  the  acts  of  1968,  the  following  new  section:  — 

4  Section  4B.  (a)  Before  disposition  by  sentence  or  placing  on  file  or 

5  probation  of  any  criminal  prosecution  for  an  offense  punishable  by 

6  imprisonment  for  two  and  one-half  years  or  more,  the  court  shall  order 

7  its  probation  officer  to  conduct  an  investigation  which  shall  include  an 

8  analysis  of  the  circumstances  attending  the  commission  of  the  crime, 

9  the  defendant's  history  of  delinquency  or  criminality  to  the  extent  that 

10  such   information   is   not   supplied   under   the   provisions  of  sections 

1 1  eighty-five  and  one  hundred  of  chapter  two  hundred  and  seventy-six 

1 2  and  section  four  A  of  chapter  two  hundred  and  seventy-nine,  physical 

13  and   mental   condition,    family   situation   and   background,  economic 

14  status,  education,  occupation,  occupational  history,  personal  habits  and 

15  any  other  matters  that  the  probation  officer  deems  relevant  or  the 

16  court  directs  to  be  included. 

17  (b)  Before  imposing  sentence,  the  court  shall  advise  the  defendant  or 

18  his  counsel  of  the  factual  contents  and  the  conclusions  of  any  pre- 
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19  sentence  investigation  or  any  psychiatric  investigation  and  any  other 

20  information  on  which  the  court  relies  in  imposing  sentence  and  afford 

21  fair  opportunity,  if  the  defendant  so  requests,  to  the  defendant  and  his 

22  counsel  to  controvert  them;  provided,  however,  that  sources  of  confi- 

23  dential  information  need  not  be  disclosed.  Both  the  defendant  and  the 

24  prosecuting  attorney  shall  have  the  right  to  offer  other  evidence  and 

25  controvert    evidence   and   the  right  to  summons,  present  and  cross- 

26  examine  witnesses.  The  rules  of  evidence  shall  not  apply  to  proceedings 

27  under  the  provisions  of  this  section  but  the  court  may  admit  such 

28  evidence  as  it  deems  relevant  and  reliable  and  the  court  may  exclude 

29  such  evidence  as  it  deems  unreliable,  irrelevant  or  unduly  repetitious. 

30  Information  obtained  as  a  result  of  the  investigation  required  under  the 

31  provisions  of  this  section  shall  not  be  made  available  to  the  court  until 

32  after  the  verdict  has  been  rendered. 

33  (c)  If  the  defendant  is  sentenced  to  imprisonment,  a  copy  of  the 

34  report   of  any  pre-sentence  investigation  or  psychiatric  examination 

35  shall  be  transmitted  forthwith  to  the  Commissioner  of  Correction  and 

36  to  the  parole  board  of  the  Department  of  Correction. 

We  recommend  this  act  provided  that  it  shall  be  apphcable  only 
to  the  Superior  Court.  The  purpose  of  this  proposed  statute  is  to 
provide  the  judge  with  a  comprehensive  report  at  the  time  of 
sentencing. 

In  the  Federal  Rules  of  Criminal  Procedure,  Rule  32,  "Sentence 
and  Judgment,"  Section  (c)  reads  as  follows: 

(c)  PRESENTENCE  INVESTIGATION. 

(1)  When  Made.  The  probation  service  of  the  court  shall  make  a 
presentence  investigation  and  report  to  the  court  before  the  imposition 
of  sentence  or  the  granting  of  probation  unless  the  court  otherwise 
directs.  The  report  shaU  not  be  submitted  to  the  court  or  its  contents 
disclosed  to  anyone  unless  the  defendant  has  pleaded  guilty  or  has  been 
found  guilty. 

(2)  Report.  The  report  of  the  presentence  investigation  shall  contain 
any  prior  criminal  record  of  the  defendant  and  such  information  about 
his  characteristics,  his  financial  condition  and  the  circumstances  affect- 
ing his  behavior  as  may  be  helpful  in  imposing  sentence  or  in  granting 
probation  or  in  the  correctional  treatment  of  the  defendant,  and  such 
other  information  as  may  be  required  by  the  court.  The  court  before 
imposing  sentence  may  disclose  to  the  defendant  or  his  counsel  all  or 
part  of  the  material  contained  in  the  report  of  the  presentence  investi- 
gation and  afford  an  opportunity  to  the  defendant  or  his  counsel  to 
comment  thereon.  Any  material  disclosed  to  the  defendant  or  his 
counsel  shall  also  be  disclosed  to  the  attorney  for  the  government. 

The  presentencing  investigation  may  serve  another  purpose. 
With  the  consent  of  a  defendant,  the  probation  service  may  make 


42  JUDICIAL  COUNCIL  P.D.  144 

a  presentencing  investigation  after  arraignment  with  the  agreement 
of  the  defendant  after  a  plea  of  not  guilty.  If  the  defendant  wished 
to  change  his  plea  at  some 'later  date,  the  contents  of  the  presen- 
tence investigation  would  be  available  contemporaneously  with 
the  hearing  at  which  the  not  guilty  plea  was  withdrawn  and  the 
guilty  plea  was  entered.  The  investigation  would  be  available  to 
both  prosecutor  and  defense  counsel  and  in  many  cases  would  be  a 
guide  for  the  judge  when  a  particular  recommendation  for  sentenc- 
ing was  made. 

We  do  not  beheve  that  such  an  investigation  would  be  useful  in 
the  huge  volume  of  cases  which  are  handled  by  the  district  courts. 
The  presentence  investigation  would  be  used  for  the  most  part  in 
the  more  serious  cases.  We,  therefore,  recommend  H  (1970)  5809 
with  a  change  in  line  5  so  that  line  5  would  read  as  follows: 

'probation  of  any  criminal  prosecution  in  the  Superior  Court 
for  an  offense  punishable  by' 


HOUSE (1970) No.  1054 


AN  ACT  FURTHER  REGULATING  SENTENCES  FOR  PERSONS  SEN- 
TENCED TO  THE  STATE  PRISON. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1  Chapter  279  of  the  General  Laws  is  hereby  amended  by  striking  out 

2  section  24,  as  appearing  in  the  Tercentenary  Edition,  and  inserting  in 

3  place  thereof  the  following  section: 

4  Section  24.  If  a  convict  is  sentenced  to  the  state  prison,  except  for 

5  life  or  as  an  habitual  criminal,  and  except  in  the  case  of  an  indefinite 

6  sentence  as  provided  in  this  chapter,  the  court  shall  not  fix  the  terms  of 

7  imprisonment,  but  shall  fix  a  maximum  and  minimum  term  for  which 

8  he  may  be  imprisoned.  The  maximum  term  shall  not  be  longer  than  the 

9  longest  term  fixed  by  law  for  the  punishment  of  the  crime  of  which  he 

10  has  been  convicted  and  the  minimum  term  shall  not  be  less  than  two 

1 1  and  one  half  years  nor  more  than  one  third  of  the  maximum  term  fixed 

1 2  by  the  court,  whichever  is  greater. 
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G.L.  Chapter  279,  §  24,  now  reads  as  follows: 

If  a  convict  is  sentenced  to  the  state  prison,  except  for  life 
or  as  an  habitual  criminal,  the  court  shall  not  fix  the  term 
of  imprisonment,  but  shall  fix  a  maximum  and  a  minimum 
term  for  which  he  may  be  imprisoned.  The  maximum  term 
shall  not  be  longer  than  the  longest  term  fixed  by  law  for 
the  punishment  of  the  crime  of  which  he  has  been  con- 
victed, and  the  minimum  term  shall  not  be  less  than  two 
and  one  half  years. 

At  the  present  time,  as  the  above  §  24  indicates,  a  judge  may 
not  sentence  a  person  to  the  state  prison  for  a  definite  term  such 
as  "five  years,"  for  example.  Except  in  the  cases  specifically 
mentioned  in  §  24,  the  minimum  term  must  be  not  less  than  two 
and  one  half  years  and  the  maximum  cannot  exceed  that  which  is 
provided  for  in  the  statute  applicable  to  the  crime  for  which  the 
person  was  convicted.  There  is  an  exception  to  the  minimum  term 
(G.L.  Chapter  279,  §  26)  but  it  is  not  significant  in  this  discus- 
sion. 

The  minimum  term  for  breaking  and  entering  a  dwelling  house 
in  the  nighttime  with  intent  to  commit  a  felony  is  ten  years  (G.L. 
Chapter  266,  §  14). 

The  proposed  statute  would  provide  (except  for  a  sentence  for 
life  or  as  an  habitual  criminal)  that  the  minimum  term  would  be 
two  and  one-half  years  or  one-third  of  the  maximum  "fixed  by  the 
court"  whichever  is  greater. 

The  maximum  sentence  may  be  imposed  by  the  court,  but  it  is 
fixed  by  the  state. 

We  have  already  indicated  above  that  the  minimum  sentence  for 
breaking  and  entering  a  dwelling  house  in  the  nighttime  with 
intent  to  commit  a  felony  is  ten  years  in  the  state  prison  (G.L. 
266,  §  14).  The  maximum  term  for  this  crime  is  Hfe  imprison- 
ment. The  legislature  has  provided  a  heavy  penalty  for  anyone 
convicted  of  this  crime. 

If  the  proposed  statute  were  enacted,  the  maximum  term  would 
be  one-third  of  imprisonment  for  hfe  since  that  is  the  maximum 
provided  by  the  law.  If  upon  conviction  under  G.L.  266,  §  14,  a 
judge  imposed  a  sentence  of  not  less  than  ten  years  nor  more  than 
fifteen  years,  the  proposed  legislation  (H  (1970)  1054)  would 
reduce  the  sentence  to  five  years  since  five  years  would  be  one- 
third  of  the  fifteen-year  maximum.  In  such  a  case,  therefore, 
under  the  proposed  statute  a  sentence  of  not  less  than  ten  nor 
more  than  fifteen  years  in  the  state  prison  would  amount  to  a 
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sentence  of  five  years  in  the  state  prison  and  the  minimum  term 
would  never  be  less  than  two  and  one-half  years. 

The  net  result  of  legislation  of  this  type  is  to  reduce  the  length 
of  time  which  a  convicted  felon  is  required  to  serve  in  the  state 
prison.  We  do  not  recommend  this  bill. 

The  General  Court  has  provided  a  more  severe  penalty  for 
certain  crimes.  It  is  the  function  of  the  judge  to  follow  the  statutes 
and  to  mete  out  a  more  severe  sentence  for  criminal  actions  which 
the  General  Court  has  determined  to  punish  severely. 

This  legislation  would  permit  persons  convicted  of  serious 
crimes  to  avoid  the  more  severe  penalties  now  provided  for. 

Those  who  support  this  type  of  legislation  beheve  that  it  is 
better  to  leave  the  question  as  to  the  length  of  sentence  to  the 
probation  department  which  could  judge  when  it  might  be  ap- 
propriate to  release  a  person  from  the  state  prison. 

According  to  a  study  entitled  "The  Basic  Structure  of  the 
Administration  of  Criminal  Justice  in  Massachusetts,"  pubhshed 
by  the  Massachusetts  Correctional  Association,  relatively  few  con- 
victed persons  go  to  prison  and  relatively  few  serve  long  sentences. 

The  pubhcation  of  the  Massachusetts  Correctional  Association 
says: 

Of  those  who  are  committed  to  our  correctional  institu- 
tions, very  few  actually  serve  long  sentences  in  confine- 
ment. A  recent  research  study  of  1,204  inmates  discharged 
from  our  correctional  institutions  for  males  (excluding 
Bridgewater)  from  1945  to  1966  showed  that  time  actually 
served,  on  the  average,  for  all  classes  of  inmates  was,  until 
1953,  approximately  between  31  and  36  months.  From 
1953  to  1958,  there  was  a  gradual  decline  in  number  of 
months  served,  and  from  1958  to  1964,  the  average  time 
served  was  between  25  and  30  months.  In  all  categories  of 
crime  (omitting  first-degree  murder)  the  average  time  served 
in  the  years  1947  to  1956  was  more  than  that  in  the  years 
1957  to  1966. 

How  does  Massachusetts  compare  in  this  regard  with  the 
other  states?  In  a  study  of  50  jurisdictions  (48  states,  with 
Ala.  and  N.J.  missing,  plus  the  D.C.  and  the  federal  govern- 
ment) based  on  the  federal  Bureau  of  Prisons'  national 
prisoner's  statistics  for  1960,  the  medium  time  actually 
served  by  felony  prisoners  before  first  release  ranged  from 
34.3  months  (in  the  D.C,  with  Hawaii  and  Penn.  in  2nd 
and  3rd  place)  to  9.1  months  (in  Vt.,  with  Mont.,  S.D.  and 
Maine  next  lowest).  The  median  for  all  jurisdictions  was 
about  19  months.  In  Mass.,  the  median  was  17.2  months; 
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that  is,  there  were  29  jurisdictions  out  of  the  other  49 
where  time  actually  served  was  longer  than  in  Massa- 
chusetts. 

The  matter  of  sentencing  has  been  called  a  "controversial  area" 
by  the  Massachusetts  Correctional  Association,  and  we  understand 
that  a  comprehensive  study  is  in  process  which  will  include  stan- 
dards for  judicial  sentencing.  We  do  not  believe  that  it  would  be 
worthwhile  to  amend  G.L.  279,  §  24,  at  this  time.  The  legislature 
may  wish  to  consider  a  comprehensive  plan  covering  the  standards 
for  judicial  sentencing. 


HOUSE (1970) No.  5439 


APPENDIX  D. 

AN  ACT  RELATIVE  TO  ORGANIZED  CRIME  PENETRATION  OF  LEGIT- 
IMATE BUSINESS. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1  Chapter  266  of  the  general  laws  is  hereby  amended  by  adding  after 

2  section  68,  as  appearing  in  the  tercentenary  edition,  the  following  new 

3  sections: 

4  Section  68A.   As  used  in  sections  sixty-eight  A  to  sixty-eight  E, 

5  inclusive,   the  following  words  and  phrases  shall  have  the  following 

6  meanings: 

7  "commissioner",  the  commissioner  of  corporations  and  taxation; 

8  "designated  offense",  arson,  assault  and  battery  with  a  dangerous 

9  weapon,  extortion,  bribery,  burglary,  embezzlement,  forgery,  gaming  in 

10  violation  of  section  seventeen  of  chapter  two  hundred  and  seventy-one 

1 1  of  the  general  laws,  intimidation  of  a  witness  or  juror,  kidnapping, 

12  larceny,  lending  of  money  or  things  of  value  in  violation  of  the  general 

13  laws,  mayhem,  murder,  any  offense  involving  the  sale  of  heroin  or  a 

14  narcotic  or  harmful  drug,  perjury,  prostitution,  robbery,  subornation  of 

15  perjury,    being   an   accessory    to   any   of  the   foregoing  offenses  and 

16  conspiracy  or  attempt  or  sohcitation  to  commit  any  of  the  foregoing 

17  offenses;  "enterprise",  any  individual,  partnership,  corporation,  associa- 

18  tion,  or  other  legal  entity,  and  groups  of  individuals  associated  in  fact 

19  although  not  a  legal  entity; 
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20  "pattern   of  criminal   activity",    the   commission   of  at   least  two 

21  designated  offenses  at  least  one  of  which  occurred  after  the  effective 

22  date  of  this  act; 

23  "person",  any  individual  or  entity  capable  of  holding  a  legal  or 

24  beneficial  interest  in  property; 

25  "principal",  whoever  commits  a  designated  offense. 

26  Section  68B.  (a)  No  person  or  persons  who  have  knowingly  received 

27  any  income  derived,  directly  or  indirectly,  from  a  pattern  of  criminal 

28  activity  in  which  any  such  person  has  participated  as  a  principal  shall 

29  use  or  invest,  directly  or  indirectly,  any  part  of  such  income  or  the 

30  proceeds  of  such  income  so  as  to  achieve  control  over  the  operations  of 

3 1  any  enterprise  or  so  as  to  establish  any  enterprise. 

32  (b)  No  person  or  persons  shall,  through  a  pattern  of  criminal  activ- 

33  ity,  acquire  or  maintain,  directly  or  indirectly,  any  interest  in  or  control 

34  over  any  enterprise. 

35  (c)  No  person  employed  by  or  associated  with  any  enterprise  shall 

36  conduct  or  participate,  directly  or  indirectly,  in  the  conduct  of  such 

37  enterprise's  affairs  through  a  pattern  of  criminal  activity. 

38  (d)  No  person  shall  conspire  to  violate  any  provision  of  subsections 

39  (a),  (b),  and  (c)  of  this  section. 

40  (e)  A  violation  of  this  section  shall  be  deemed  to  continue  so  long  as 

41  the   person   who    committed   the  violation  continues  to  receive  any 

42  benefit  from  the  violation. 

43  Section  68C.  (a)  Whoever  violates  any  provision  of  paragraphs  (a), 

44  (b),  (c)  and  (d)  of  section  sixty-eight  B  shall  be  fined  not  more  than  ten 

45  thousand  dollars  or  imprisoned  for  not  more  than  ten  years,  or  shall  be 

46  punished  by  both  such  fine  and  imprisonment,  and  shall  forfeit  to  the 

47  Commonwealth  any  interest -in  the  enterprise  he  has  acquired  or  main- 

48  tained  in  violation  of  this  section,  and  any  interest  in,  secured  interest 

49  in,  claim  against,  property  or  contractual  right  of  any  kind  affording  a 

50  source   of  influence   over   any   enterprise   which   he  has,   directly  or 

51  indirectly,  estabUshed,  operated,  controlled,  or  conducted  contrary  to 

52  the  provisions  of  section  sixty-eight  B. 

53  (b)  In  any  action  brought  under  this  section,  the  superior  court  shall 

54  have  jurisdiction  to  enter  such  restraining  orders  or  prohibitions,  or  to 

55  take  such  other  actions,  including,  but  not  limited  to,  the  acceptance  of 

56  satisfactory  performance  bonds,  in  connection  with  any  property  or 

57  other  interest  subject  to  forfeiture  under  this  section,  as  it  shall  deem 

58  proper. 

59  (c)  Upon  conviction  of  a  person  under  this  section,  the  court  shall 

60  authorize   the   commissioner   to   seize   all  property  or  other  interest 

61  declared  forfeited  under  this  section  upon  such  terms  and  conditions  as 

62  the  court  shall  deem  proper.  If  a  property  right  or  other  interest  is  not 

63  exercisable  or  transferable  for  value,  it  shall  expire,  and  shall  not  revert 

64  to  the  convicted  person.  Subject  to  the  rights  of  innocent  parties,  the 

65  commissioner  shall  dispose  of  such  forfeited  property  as  soon  as  com- 


P.D.  144  JUDICIAL  COUNCIL  47 

66  merciaUy   feasible   and   the   proceeds   thereof  shall  be  paid  into  the 

67  treasury  of  the  commonwealth. 

68  Section  68D.  (a)  The  superior  court  shall  have  jurisdiction  in  equity 

69  to  prevent  and  restrain  violations  of  section  sixty-eight  B  by  issuing 

70  appropriate  orders,  including,  but  not  limited  to,  ordering  any  person 

71  to  divest  himself  of  any  interest,  direct  or  indirect,  in  any  enterprise; 

72  imposing  reasonable  restrictions  on  the  future  activities  or  investments 

73  of  any  person,  including,  but  not  limited  to,  prohibiting  any  person 

74  from   engaging   in   the   same   type   of   endeavor  as  the  enterprise  or 

75  ordering  dissolution  or  reorganization  of  any  enterprise  making  due 

76  provisions  for  the  rights  of  innocent  persons. 

77  (b)  The  attorney  general  may  institute  proceedings  under  this  sec- 

78  tion.  In  any  action  brought  by  the  attorney  general  under  this  section, 

79  the   court   shall   proceed   as   soon  as  practicable  to  the  hearing  and 

80  determination  thereof.  Pending  final  determination  thereof,  the  court 

81  may  at  any  time  enter  such  restraining  orders  or  prohibitions,  or  take 

82  such  other  actions,  including  the  acceptance  of  satisfactory  perform- 

83  ance  bonds,  as  it  shall  deem  proper. 

84  (c)  A  final  judgment  or  decree  rendered  in  favor  of  the  common- 

85  wealth  in  any  criminal  proceeding  brought  by  the  commonwealth  under 

86  section  sixty-eight  B  shall  estop  the  defendant  from  denying  the  essen- 

87  tial  allegations  of  the  criminal  offense  in  any  subsequent  civil  proceed- 

88  ing  brought  by  the  attorney  general  under  this  section. 

89  Section  68E.  In  any  action  under  section  sixty-eight  D,  the  attorney 

90  general  may  make  a  motion  for  speedy  trial.  Upon  receipt  of  such 

91  motion,  the  action  shall  be  advanced  for  speedy  trial  so  that  it  may  be 

92  heard  and  determined  with  as  little  delay  as  possible. 

We  do  not  recommend  this  bill. 

We  believe  that  there  is  a  serious  problem  regarding  the  penetra- 
tion of  legitimate  business  by  organized  crime. 

In  the  "Statement  of  Findings  and  Purpose"  of  the  Organized 
Crime  Control  Act  of  1970,  Public  Law  91-452,  91st  Congress,  it 
is  said : 

The  Congress  finds  that  (1)  organized  crime  in  the 
United  States  is  a  highly  sophisticated,  diversified,  and 
widespread  activity  that  annually  drains  billions  of  dollars 
from  America's  economy  by  unlawful  conduct  and  the 
illegal  use  of  force,  fraud,  and  corruption; .  .  .  (3)  this 
money  and  power  are  increasingly  used  to  infiltrate  and 
corrupt  legitimate  business  and  labor  unions  and  to  subvert 
and  corrupt  our  democratic  processes;  (4)  organized  crime 
activities  in  the  United  States  weaken  the  stability  of  the 
Nation's  economic  system,  harm  innocent  investors  and 
competing  organizations,  interfere  with  free  competition, 
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seriously  burden  interstate  and  foreign  commerce,  threaten 
the  domestic  security,  and  undermine  the  general  welfare  of 
the  Nation  and  its  citizens  .  .  . 

We  believe  that  the  mfiltration  and  corruption  of  legitimate 
business  and  unions  is  a  national  concern  and  involves  interstate 
commerce.  We  appreciate  that  in  some  instances  such  activities 
could  be  confined  to  our  own  State  boundaries. 

The  important  new  provisions  of  the  United  States  Code  which 
were  enacted  by  Public  Law  91-452  are  as  follows: 

TITLE  IX-RACKETEER  INFLUENCED  AND 
CORRUPT  ORGANIZATIONS 

SEC.  901.  (a)  Title  18,  United  States  Code,  is  amended  by  adding  immed- 
iately after  chapter  95  thereof  the  following  new  chapter: 


"Chapter  96.-RACKETEER  INFLUENCED  AND 
CORRUPT  ORGANIZATIONS 

'Sec. 

'196L  Definitions. 

'1962.  Prohibited  racketeering  activities. 

'1963.  Criminal  penalties. 

'1964.  CivU  remedies. 

'1965.  Venue  and  process. 

'1966.  Expedition  of  actions. 

'1967.  Evidence. 

'1968.  Civil  investigative  demand. 

§  1961.  Definitions 

"As  used  in  this  chapter— 

"(1)  'racketeering  activity'  means  (A)  any  act  or  threat  involving 
murder,  kidnaping,  gambling,  arson,  robbery,  bribery,  extortion,  or 
dealing  in  narcotic  or  other  dangerous  drugs,  which  is  chargeable  under 
State  law  and  punishable  by  imprisonment  for  more  than  one  year;  (B) 
any  act  which  is  indictable  under  any  of  the  following  provisions  of 
title  18,  United  States  Code:  Section  201  (relating  to  bribery),  section 
224  (relating  to  sports  bribery),  sections  471,  472,  and  473,  (relating  to 
counterfeiting),  section  659  (relating  to  theft  from  interstate  shipment) 
if  the  act  indictable  under  section  659  is  felonious,  section  664  (relating 
to  embezzlement  from  pension  and  welfare  funds),  sections  891-894 
(relating  to  extortionate  credit  transactions),  section  1084  (relating  to 
the  transmission  of  gambHng  information),  section  1341  (relating  to 
mail  fraud),  section  1343  (relating  to  wire  fraud),  section  1503  (relating 
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to  obstruction  of  justice),  section  1510  (relating  to  obstruction  of 
criminal  investigations),  section  1511  (relating  to  the  obstruction  of 
State  or  local  law  enforcement),  section  1951  (relating  to  interference 
with  commerce,  robbery,  or  extortion),  section  1952  (relating  to 
racketeering),  section  1953  (relating  to  interstate  transportation  of 
wagering  paraphernalia),  section  1954  (relating  to  unlawful  welfare 
fund  payments),  section  1955  (relating  to  the  prohibition  of  illegal 
gambling  businesses),  sections  2314  and  2315  (relating  to  interstate 
transportation  of  stolen  property),  sections  2421-24  (relating  to  white 
slave  traffic),  (C)  any  act  which  is  indictable  under  title  29,  United 
States  Code,  section  186  (dealing  with  restrictions  on  payments  and 
loans  to  labor  organizations)  or  section  501  (c)  (relating  to  embezzle- 
ment from  union  funds),  or  (D)  any  offense  involving  bankruptcy 
fraud,  fraud  in  the  sale  of  securities,  or  the  felonious  manufacture, 
importation,  receiving,  concealment,  buying,  selling,  or  otherwise  deal- 
ing in  narcotic  or  other  dangerous  drugs,  punishable  under  any  law  of 
the  United  States; 

"(2)  'State'  means  any  State  of  the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto  Rico,  any  territory  or  posses- 
sion of  the  United  States,  any  political  subdivision,  or  any  department, 
agency,  or  instrumentality  thereof; 

"(3)  'person'  includes  any  individual  or  entity  capable  of  holding  a 
legal  or  beneficial  interest  in  property; 

"(4)  'enterprise'  includes  any  individual,  partnership,  corporation, 
association,  or  other  legal  entity,  and  any  union  or  group  of  individuals 
associated  in  fact  although  not  a  legal  entity; 

"(5)  'pattern  of  racketeering  activity'  requires  at  least  two  acts  of 
racketeering  activity,  one  of  which  occurred  after  the  effective  date  of 
this  chapter  and  the  last  of  which  occurred  within  ten  years  (excluding 
any  period  of  imprisonment)  after  the  commission  of  a  prior  act  of 
racketeering  activity; 

"(6)  'unlawful  debt'  means  a  debt  (A)  incurred  or  contracted  in 
gambUng  activity  which  was  in  violation  of  the  law  of  the  United 
States,  a  State  or  poUtical  subdivision  thereof,  or  which  is  unenforce- 
able under  State  or  Federal  law  in  whole  or  in  part  as  to  principal  or 
interest  because  of  the  laws  relating  to  usury,  and  (B)  which  was 
incurred  in  connection  with  the  business  of  gambUng  in  violation  of  the 
law  of  the  United  States,  a  State  or  political  subdivision  thereof,  or  the 
business  of  lending  money  or  a  thing  of  value  at  a  rate  usurious  under 
State  or  Federal  law,  where  the  usurious  rate  is  at  least  twice  the 
enforceable  rate; 

"(7)  'racketeering  investigator'  means  any  attorney  or  investigator  so 
designated  by  the  Attorney  General  and  charged  with  the  duty  of 
enforcing  or  carrying  into  effect  this  chapter; 

"(8)  'racketeering  investigation'  means  any  inquiry  conducted  by 
any  racketeering  investigator  for  the  purpose  of  ascertaining  whether 
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any  person  has  been  involved  in  any  violation  of  this  chapter  or  of  any 
final  order,  judgment,  or  decree  of  any  court  of  the  United  States,  duly 
entered  in  any  case  or  proceeding  arising  under  this  chapter; 

"(9)  'documentary  material'  includes  any  book,  paper,  document, 
record,  recording,  or  other  material;  and 

"(10)  'Attorney  General'  includes  the  Attorney  General  of  the 
United  States,  the  Deputy  Attorney  General  of  the  United  States,  any 
Assistant  Attorney  General  of  the  United  States,  or  any  employee  of 
the  Department  of  Justice  or  any  employee  of  any  department  or 
agency  of  the  United  States  so  designated  by  the  Attorney  General  to 
carry  out  the  powers  conferred  on  the  Attorney  General  by  this 
chapter.  Any  department  or  agency  so  designated  may  use  in  investiga- 
tions authorized  by  this  chapter  either  the  investigative  provisions  of 
this  chapter  or  the  investigative  power  of  such  department  or  agency 
otherwise  conferred  by  law. 

"§  1962.  Prohibited  activities 

"(a)  It  shall  be  unlawful  for  any  person  who  has  received  any  income 
derived,  directly  or  indirectly,  from  a  pattern  of  racketeering  activity  or 
through  collection  of  an  unlawful  debt  in  which  such  person  has 
participated  as  a  principal  within  the  meaning  of  section  2,  title  18, 
United  States  Code,  to  use  or  invest,  directly  or  indirectly,  any  part  of 
such  income,  or  the  proceeds  of  such  income,  in  acquisition  of  any 
interest  in,  or  the  establishment  or  operation  of,  any  enterprise  which  is 
engaged  in,  or  the  activities  of  which  affect,  interstate  or  foreign 
commerce.  A  purchase  of  securities  on  the  open  market  for  purposes  of 
investment,  and  without  the  intention  of  controlhng  or  participating  in 
the  control  of  the  issuer,  or  of  assisting  another  to  do  so,  shall  not  be 
unlawful  under  this  subsection  if  the  securities  of  the  issuer  held  by  the 
purchaser,  the  members  of  his  immediate  family,  and  his  or  their 
accomplices  in  any  pattern  of  racketeering  activity  or  the  collection  of 
an  unlawful  debt  after  such  purchase  do  not  amount  in  the  aggregate  to 
one  percent  of  the  outstanding  securities  of  any  one  class,  and  do  not 
confer,  either  in  law  or  in  fact,  the  power  to  elect  one  or  more  directors 
of  the  issuer. 

"(b)  It  shall  be  unlawful  for  any  person  through  a  pattern  of 
racketeering  activity  or  through  collection  of  an  unlawful  debt  to 
acquire  or  maintain,  directly  or  indirectly,  any  interest  in  or  control  of 
any  enterprise  which  is  engaged  in,  or  the  activities  of  which  affect, 
interstate  or  foreign  commerce. 

"(c)  It  shall  be  unlawful  for  any  person  employed  by  or  associated 
with  any  enterprise  engaged  in,  or  the  activities  of  which  affect, 
interstate  or  foreign  commerce,  to  conduct  or  participate,  directly  or 
indirectly,  in  the  conduct  of  such  enterprise's  affairs  through  a  pattern 
of  racketeering  activity  or  collection  of  unlawful  debt. 

"(d)  It  shall  be  unlawful  for  any  person  to  conspire  to  violate  any  of 
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the  provisions  of  subsections  (a),  (b),  or  (c)  of  this  section. 

"§  1963.  Criminal  penalties 

"(a)  Whoever  violates  any  provision  of  section  1962  of  this  chapter 
shall  be  fined  not  more  than  $25,000  or  imprisoned  not  more  than 
twenty  years,  or  both,  and  shall  forfeit  to  the  United  States  (1)  any 
interest  he  has  acquired  or  maintained  in  violation  of  section  1962,  and 
(2)  any  interest  in,  security  of,  claim  against,  or  property  or  contractual 
right  of  any  kind  affording  a  source  of  influence  over,  any  enterprise 
which  he  has  established,  operated,  controlled,  conducted,  or  partici- 
pated in  the  conduct  of,  in  violation  of  section  1962. 

"(b)  In  any  action  brought  by  the  United  States  under  this  section, 
the  district  courts  of  the  United  States  shall  have  jurisdiction  to  enter 
such  restraining  orders  or  prohibitions,  or  to  take  such  other  actions, 
including,  but  not  limited  to,  the  acceptance  of  satisfactory  perform- 
ance bonds,  in  connection  with  any  property  or  other  interest  subject 
to  forfeiture  under  this  section,  as  it  shall  deem  proper. 

"(c)  Upon  conviction  of  a  person  under  this  section,  the  court  shall 
authorize  the  Attorney  General  to  seize  all  property  or  other  interest 
declared  forfeited  under  this  section  upon  such  terms  and  conditions  as 
the  court  shall  deem  proper.  If  a  property  right  or  other  interest  is  not 
exercisable  or  transferable  for  value  by  the  United  States,  it  shall 
expire,  and  shall  not  revert  to  the  convicted  person.  All  provisions  of 
law  relating  to  the  disposition  of  property,  or  the  proceeds  from  the 
sale  thereof,  or  the  remission  or  mitigation  of  forfeitures  for  violation 
of  the  customs  laws,  and  the  compromise  of  claims  and  the  award  of 
compensation  to  informers  in  respect  of  such  forfeitures  shall  apply  to 
forfeitures  incurred,  or  alleged  to  have  been  incurred,  under  the  provi- 
sions of  this  section,  insofar  as  applicable  and  not  inconsistent  with  the 
provisions  hereof.  Such  duties  as  are  imposed  upon  the  collector  of 
customs  or  any  other  person  with  respect  to  the  disposition  of  property 
under  the  customs  laws  shall  be  performed  under  this  chapter  by  the 
Attorney  General.  The  United  States  shall  dispose  of  all  such  property 
as  soon  as  commercially  feasible,  making  due  provision  for  the  rights  of 
innocent  persons. 

"§  1964.  Civil  remedies 

"(a)  The  district  courts  of  the  United  States  shall  have  jurisdiction  to 
prevent  and  restrain  violations  of  section  1962  of  this  chapter  by  issuing 
appropriate  orders,  including,  but  not  limited  to:  ordering  any  person 
to  divest  himself  of  any  interest,  direct  or  indirect,  in  any  enterprise; 
imposing  reasonable  restrictions  on  the  future  activities  or  investments 
of  any  person,  including,  but  not  limited  to,  prohibiting  any  person 
from  engaging  in  the  same  type  of  endeavor  as  the  enterprise  engaged 
in,   the  activities  of  which  affect  interstate  or  foreign  commerce;  or 


52  JUDICIAL  COUNCIL  P.D.  144 

ordering  dissolution  or  reorganization  of  any  enterprise,  making  due 
provision  for  the  rights  of  innocent  persons. 

"(b)  The  Attorney  General  may  institute  proceedings  under  this 
section.  In  any  action  brought  by  the  United  States  under  this  section, 
the  court  shall  proceed  as  soon  as  practicable  to  the  hearing  and 
determination  thereof.  Pending  final  determination  thereof,  the  court 
may  at  any  time  enter  such  restraining  orders  or  prohibitions,  or  take 
such  other  actions,  including  the  acceptance  of  satisfactory  per- 
formance bonds,  as  it  shall  deem  proper. 

"(c)  Any  person  injured  in  his  business  or  property  by  reason  of  a 
violation  of  section  1962  of  this  chapter  may  sue  therefor  in  any 
appropriate  United  States  district  court  and  shall  recover  threefold  the 
damages  he  sustains  and  the  cost  of  the  suit,  including  a  reasonable 
attorney's  fee. 

"(d)  A  final  judgment  or  decree  rendered  in  favor  of  the  United 
States  in  any  criminal  proceeding  brought  by  the  United  States  under 
this  chapter  shaU  estop  the  defendant  from  denying  the  essential 
allegations  of  the  criminal  offense  in  any  subsequent  civil  proceeding 
brought  by  the  United  States." 

The  new  federal  law  contains  provisions  applicable  to  the  place 
where  legal  action  shall  be  brought  and  for  the  speedy  trial  and 
disposition  of  such  actions. 

To  implement  the  civil  remedies  given  in  Sec.  1964,  the  Attor- 
ney General  is  given  certain  additional  powers: 

"§  1968.  Civil  investigative  demand 

"(a)  Whenever  the  Attorney  General  has  reason  to  believe  that  any 
person  or  enterprise  may  be  in  possession,  custody,  or  control  of  any 
documentary  materials  relevant  to  a  racketeering  investigation,  he  may, 
prior  to  the  institution  of  a  civil  or  criminal  proceeding  thereon,  issue  in 
writing,  and  cause  to  be  served  upon  such  person,  a  civil  investigative 
demand  requiring  such  person  to  produce  such  material  for  examina- 
tion. 

"(b)  Each  such  demand  shall— 

"(1)  state  the  nature  of  the  conduct  constituting  the  alleged 
racketeering  violation  which  is  under  investigation  and  the  provision 
of  law  applicable  thereto; 

"(2)  describe  the  class  or  classes  of  documentary  material  pro- 
duced thereunder  with  such  definiteness  and  certainty  as  to  permit 
such  material  to  be  fairly  identified; 

"(3)  state  that  the  demand  is  returnable  forthwith  or  prescribe  a 
return  date  which  will  provide  a  reasonable  period  of  time  within 
which  the  material  so  demanded  may  be  assembled  and  made  avail- 
able for  inspection  and  copying  or  reproduction;  and 

"(4)  identify  the  custodian  to  whom  such  material  shall  be  made 
available." 


P.D.  144  JUDICIAL  COUNCIL  53 

The  act  further  provides  for  special  investigators,  special  custo- 
dians for  such  documentary  material,  and  certain  protections  for 
the  individual.  There  are  further  provisions  for  the  transmission  of 
such  documentary  material  to  a  nevv'  special  grand  jury  which  is 
provided  for  in  Section  3331,  Title  18,  Chapter  216,  of  the  United 
States  Code. 

We  beheve  that  the  resources  of  the  United  States  Department 
of  Justice  are  more  adequate  to  cope  with  the  problem  of  the 
penetration  of  legitimate  business  by  organized  crime. 

By  the  enactment  of  Pubhc  Law  91-452  there  is  some  indica- 
tion that  the  federal  government  intends  to  occupy  the  field  at 
least  to  the  extent  that  interstate  and  foreign  commerce  is  in- 
volved. 
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III.  PROBATE  COURT  PROCEDURES 
AND  PRACTICE 


1 .  Wills  -  Capacity  to  Make  Will  at  Eighteen 

2.  Divorce  -  Abolition  of  Present  System  for  a  "No  Fault"  Divorce 

3.  Interest  on  Legacies  and  Trust  Estates 

4.  Child  Custody  -  Foster  Care  Agencies 

5.  Child  Abuse  —  Proceedings  in  Probate  Courts 

6.  Motor  Vehicle  Claims  Against  Decedents 


HOUSE (1970) No.  4428 


AN  ACT  LOWERING  THE  AGE  AT  WHICH  A  PERSON  MAY  MAKE  A 
WILL 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  adn  by  the  authority  of  the  same,  as 
follows: 

1  Section  1  of  chapter  191  of  the  General  Laws  is  hereby  amended  by 

2  striking  out,  in  line  1,  the  words  "of  full  age  and"  and  inserting  in  place 

3  thereof  the  words:  —  eighteen  years  of  age  or  older  and  of. 

We  recommend  this  bill.  The  present  statute  does  not  permit  a 
person  under  the  age  of  twenty-one  years  to  make  a  will.  H  (1970) 
4428  would  amend  this  law,  Chapter  191,  §  1,  to  permit  anyone 
to  make  a  will  at  the  age  of  eighteen. 

At  common  law  a  male  under  the  age  of  twenty-one  was 
permitted  to  make  a  will  which  disposed  of  his  personal  property. 
In  the  case  of  Deane  v.  Littlefield,  (1822)  18  Mass.  239  at  243,  the 
court  said  that  an  infant  of  fourteen  years  and  upwards  can 
dispose  of  his  personal  estate  by  will  under  the  common  law. 

The  theory  expounded  was  that  at  the  age  of  fourteen  he  was  of 
legal  discretion  so  as  to  be  Hable  to  punishment  for  crimes  and 
could  choose  his  own  guardian. 

The  court  says: 

Our  statute,  which  requires  the  testator  to  be  twenty-one 
years  and  upwards,  relates  only  to  the  devising  of  lands, 
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tenements,  and  hereditaments,  and  the  common  law  is  left 
in  full  force  in  relation  to  person  estate.  .  . 

In  Deane  v.  Littlefield  the  court  clearly  stated  that  the  minor 
over  fourteen  could  make  a  will  of  his  personal  property  and  that 
such  a  right  still  existed  in  1822. 

The  court  said  then,  and  it  is  equally  true  in  1970,  minors  do 
not  make  wills  because  "it  rarely  happens  that  they  have  property 
to  dispose  of,  and  when  they  have,  they  are  generally  willing  that 
the  wise  disposal  of  the  law  should  have  its  course." 

It  is  interesting  to  observe  that  the  1822  case  included  a 
comment  by  Chief  Justice  Parker: 

...  his  real  estate,  if  he  have  any,  cannot  be  diverted 
from  the  channels  which  the  law  have  established. 

It  therefore  cannot  be  said  that  a  proposal  to  allow  a  person 
eighteen  or  over  to  make  a  will  is  a  novelty  in  Massachusetts  or  at 
common  law.  It  is,  in  fact,  a  common  law  right  which  seems  to 
have  been  taken  away  by  legislation  so  far  as  personal  property  is 
concerned.  There  was  never  a  common  law  right  nor  a  statutory 
right  to  make  a  will  of  real  property. 

The  question  arises  as  to  whether  or  not  a  young  person  at 
eighteen  has  the  discretion  to  make  a  will  which  is  appropriate.  We 
think  that  there  is  a  possibihty  that  a  young  person  might  make  a 
will  which  was  not  provident,  but  this  might  occur  as  easily  at  age 
twenty-one  as  it  would  at  age  eighteen.  It  would  be  still  necessary 
for  the  proponent  of  the  will,  in  the  event  it  was  questioned,  to 
show  freedom  from  undue  influence. 

We  have  in  mind  that  under  the  provisions  of  G.L.  Chapter  191, 
§  9,  the  marriage  of  a  person  acts  as  a  revocation  of  a  will  made 
previous  to  the  marriage  unless  it  appears  from  the  will  that  it  was 
made  in  contemplation  of  marriage. 

This  would  have  an  impact  on  most  of  the  wills  made  in  the 
early  years  of  life  in  any  event. 

We  reach  the  conclusion  that  the  changes  in  our  way  of  life  are 
such  that  a  person  of  eighteen  should  be  permitted  to  make  a  will. 
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HOUSE (1970) No.  1234 


AN  ACT  AUTHORIZING  DIVORCE  AFTER  SEPARATION  FOR  ONE 
YEAR. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1  SECTION  L  Chapter  208  of  the  General  Laws  is  hereby  amended  by 

2  inserting  after  section  1  the  following  section: 

3  Section  lA.  Living  Separate  and  Apart.   —  Where  the  husband  and 

4  wife  have  lived  separate  and  apart  for  a  period  of  one  year  next  prior  to 

5  the  filing  of  the  libel,  the  court  shall  grant  a  decree  of  divorce  at  the 

6  suit  of  either  party,  without  regard  to  fault.  To  the  extent  that  the 

7  defenses  of  collusion,  connivance,  condonation,  and  recrimination  are 

8  recognized  at  common  law,  they  shall  be  inapplicable  to  this  ground. 

9  Upon  the  filing  of  a  libel,  or  the  granting  of  a  decree  of  divorce  based 

10  upon  this  section,  the  court  may  make  any  and  all  orders  otherwise 

1 1  authorized   by   law   relative   to  libels  for  divorce,  including  but  not 

12  limited  to  the  orders  specified  in  sections  seventeen,  eighteen,  nineteen, 

13  twenty,   twenty-eight,  twenty-nine,  thirty-four,   thirty-five,  thirty-six, 

14  and  thirty-seven  of  chapter  two  hundred  and  eight. 

1  SECTION   2.   Chapter  208   of  the  General  Laws  is  hereby  further 

2  amended  by  inserting  after  section  16  the  following  section: 

3  Section  16A.  Petitions  Prior  to  Filing  the  Libel.  —  If  the  husband 

4  and  wife  are  living  separate  and  apart  the  court  may,  upon  the  petition 

5  of  either  party,  make  orders  relative  to  the  support  of  the  wife  and  the 

6  care,  custody  and  maintenance  of  their  minor  children,  in  the  same 

7  manner  as  provided  in  section  thirty-two  of  chapter  two  hundred  and 

8  nine. 

1  SECTION  3.  This  act  shall  apply  to  periods  of  separation  accruing 

2  prior  to  the  effective  date  of  the  act. 

A  majority  of  the  Judicial  Council  opposes  this  bill. 
Under  the  provisions  of  G.L.  Chapter  208,  §  1,  the  causes  for 
divorce  in  Massachusetts  are  the  following: 

1.  Adultery. 

2.  Impotency. 

3.  Utter  desertion  for  two  consecutive  years. 
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4.  Gross  and  confirmed  habits  of  intoxication  caused  by  the 
voluntary  and  express  use  of  intoxicating  hquors,  opium,  or 
other  drugs. 

5.  Cruel  and  abusive  treatment. 

6.  If  the  husband  grossly  and  cruelly  refuses  or  neglects  to 
provide  suitable  maintenance  for  the  wife,  and  is  of  sufficient 
abihty,  the  wife  has  cause  for  divorce. 

The  history  of  divorce  law  in  Massachusetts  clearly  indicates  a 
gradual  relaxation  in  favor  of  more  liberal  provisions  enabling  a 
party  to  obtain  a  divorce  for  one  of  the  causes  listed. 

Historically,  the  following  table  shows  the  development  of  the 
law: 


Cause 

Limited 
Divorce 
Allowed 

Full 
Divorce 
Allowed 

Adultery 

- 

1786 

Impotency 

- 

1786 

Desertion 
5  years 
3  years 
2  years 

1810  (wife) 

1838 
1873 
1967 

Gross  and  Confirmed 
Habits  of  Intoxication 

1786 

1870 

Cruel  and  Abusive 
Treatment 

1860 

1870 

Cruel  Failure  to 
Provide  Support 

1810 

1870 

In  addition  to  the  present  causes  for  divorce  in  Massachusetts,  a 
party  was  allowed  to  obtain  a  divorce  by  reason  of  the  imprison- 
ment of  the  other  party  for  seven  years  or  more  beginning  in 
1836.  The  time  was  reduced  to  five  years  in  1860,  and  this  is 
still  a  cause  for  divorce.  In  1850  a  party  was  permitted  to 
obtain  a  divorce  if  the  other  party  separated  without  consent, 
refused  to  cohabit,  and  joined  a  religious  sect  or  society  which 
held  the  relation  of  husband  and  wife  unlawful.  In  the  latter  case 
the  separation  had  to  continue  for  at  least  three  years. 

More  significant  possibly  than  any  other  aspect  of  the  present 
statute  on  causes  for  divorce  is  the  fact  that  a  divorce  for  desertion 
is  now  possible  after  two  years  since  the  enactment  of  Chapter 
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585  of  the  Acts  of  1967,  effective  January  1,  1968. 

Except  for  the  1967  act  reducing  the  time  for  desertion  to  two 
years,  the  divorce  law  has  not  been  changed,  so  far  as  causes  for 
divorce  are  concerned,  since  1889. 

The  major  changes  were  made  in  1870  when  a  full  divorce  was 
permitted  for  confirmed  intoxication  or  cruel  and  abusive  treat- 
ment. 

The  following  are  the  statistics  on  divorce  for  the  court  year 
1969: 


Libels  for  Divorce 

1968 

1969 

Barnstable 

307 

472 

Berkshire 

372 

478 

Bristol 

1,303 

1,382 

Dukes 

35 

28 

Essex 

1,416 

1,441 

Franklin 

189 

202 

Hampden 

1,618 

1,835 

Hampshire 

268 

338 

Middlesex 

3,430 

3,695 

Nantucket 

18 

8 

Norfolk 

1,250 

1,399 

Plymouth 

1,109 

1,184 

Suffolk 

2,213 

2,149 

Worcester 

2,018 

2,081 

15,546 

16,692 
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Divorces  for  1969 

c  Contested  - 

-  u  Uncontested 

Original 

Decrees 

Entries 

Cont'd  on 

Nisi 

Dism  'd 

Docket 

c 

113 

19 

— 

Barnstable 

472 

u 

116 

- 

- 

c 

122 

12 

114 

Berkshire 

478 

u 

168 

13 

258 

c 

560 

65 

2 

Bristol 

1,382 

u 

494 

53 

- 

c 

25  . 

1 

— 

Dukes 

28 

u 

— 

— 

- 

c 

71 

3 

9 

Essex 

1,441 

u 

898 

70 

1 

c 

73 

16 

— 

Franklin 

202 

u 

67 

13 

— 

c 

518 

94 

5 

Hampden 

1,835 

u 

662 

41 

— 

c 

88 

21 

1 

Hampshire 

338 

u 

155 

11 

— 
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Original 
En  tries 

Nisi 

Dism  'd 

Cont'd  on 
Docket 

Middlesex 

3,695 

c 
u 

1,304 
1,115 

23 
2 

— 

Nantucket 

8 

c 
u 

12 

1 

— 

Norfolk 

1,399 

c 
u 

274 
728 

115 

— 

Plymouth 

1,184 

c 
u 

159 
640 

112 
10 

— 

Suffolk 

2,149 

c 
u 

600 
1,001 

27 
106 

1 

Worcester 

2,081 
16,692 

c 
u 

539 
1,563 

12,101 

287 

3 

1,115 

394 

Divorce  "Reform"  in  California 


The  new  Family  Law  Act  of  the  state  of  Cahfornia  contains  a 
provision  which  reads  as  follows: 

4506.  A  court  may  decree  a  dissolution  of  the  marriage  or  legal 
separation  on  either  of  the  following  grounds,  which  shall  be  pleaded 
generally: 

(1)  Irreconcilable  differences,  which  have  caused  the  irremediable 
breakdown  of  the  marriage. 

(2)  Incurable  insanity. 

4507.  Irreconcilable  differences  are  those  grounds  which  are  deter- 
mined by  the  court  to  be  substantial  reasons  for  not  continuing  the 
marriage  and  which  make  it  appear  that  the  marriage  should  be  dis- 
solved. 

4508.  a.  If  from  the  evidence  at  the  hearing  and  contained  in  the 
confidential  questionnaire,  the  court  finds  that  there  are  irreconcilable 
differences,  which  have  caused  the  irremediable  breakdown  of  the 
marriage,  it  shall  order  the  dissolution  of  the  marriage  or  a  legal 
separation.  If  it  appears  that  there  is  a  reasonable  possibility  of  recon- 
ciliation, the  court  shall  continue  the  proceeding  for  a  period  not  to 
exceed  30  days.  During  the  period  of  the  continuance,  the  court  may 
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make  any  order  for  the  support  and  maintenance  of  the  parties,  the 
custody,  support,  maintenance,  and  education  of  the  minor  children  of 
the  marriage,  attorney  fees,  and  for  the  preservation  of  the  property  of 
the  parties.  At  any  time  after  the  termination  of  such  30-day  period, 
either  party  may  move  for  the  dissolution  of  the  marriage  or  a  legal 
separation,  and  the  court  may  enter  its  judgment  decreeing  such 
dissolution  or  separation. 

b.  The  court  may  not  render  a  judgment  decreeing  the  legal 
separation  of  the  parties  without  the  consent  of  both  parties  unless  one 
party  has  not  made  a  general  appearance  and  the  petition  is  one  for 
legal  separation.  A  judgment  decreeing  the  legal  separation  of  the 
parties  shall  not  bar  a  subsequent  judgment  decreeing  the  dissolution  of 
the  marriage  rendered  pursuant  to  a  petition  for  dissolution  filed  by 
either  party. 

4509.  In  any  pleadings  or  proceedings  for  legal  separation  or  dissolu- 
tion of  marriage  under  this  part,  including  depositions  and  discovery 
proceedings,  evidence  of  specific  acts  of  misconduct  shall  be  improper 
and  inadmissible,  except  where  child  custody  is  in  issue  and  such 
evidence  is  relevant  to  establish  that  parental  custody  would  be  detri- 
mental to  the  child,  or  at  the  hearing  where  it  is  determined  by  the 
court  to  be  necessary  to  establish  the  existence  of  irreconcilable  differ- 
ences. 

The  new  California  statute  reduces  the  causes  for  divorce  (or 
legal  separation)  to  (1)  irreconcilable  differences  which  have 
caused  the  irremediable  breakdown  of  the  marriage,  and  (2)  incur- 
able insanity. 

There  is  little  necessity  to  discuss  incurable  insanity  as  ground 
for  divorce,  and  we  do  not  feel  we  should  do  so  here.  In  regard  to 
the  irreconcilable  differences,  sections  4507  and  4508  in  the  new 
California  Family  Law  define  the  procedure  rather  than  the  speci- 
fic "irreconcilable  differences."  We  do  not  believe  that  the  court 
would  enter  a  divorce  decree  without  making  a  factual  finding  that 
such  irreconcilable  differences  did  exist  and  that  there  was  an 
irremediable  breakdown  of  the  marriage.  Possibly  there  would 
have  to  be  a  finding  of  fact  that  the  differences  arose  out  of  such 
things  as  cruel  and  abusive  treatment,  or  alcohohsm,  or  even 
adultery. 

Living  Apart  Statute 

The  proposal  of  H  1234  is  not  based  on  the  "irreconcilable 
differences"  approach  but  rather  on  the  "living  apart"  approach. 
Under  section  170  of  the  Domestic  Relation  Law  of  the  state  of 
New  York  as  amended  by  the  Divorce  Reform  Act  passed  in  New 
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York  in  1966  there  is  a  provision  for  divorce  when  the  husband 
and  wife  have  hved  apart  pursuant  to  a  separation  decree  for  a 
period  of  two  years  after  such  decree  is  granted.  If  one  of  the 
parties  wishes  a  divorce  based  on  a  prior  decree  of  separation,  such 
party  must  prove  performance  of  all  the  terms  and  conditions  of 
such  decree. 

In  the  last-mentioned  situation,  a  decree  would  have  already 
been  entered  permitting  a  separation  on  the  grounds  of  cruel  and 
inhuman  treatment,  abandonment  (desertion),  neglect  to  provide 
for  the  wife,  adultery,  imprisonment  for  three  or  more  years  after 
the  marriage. 

It  is  to  be  noted  that  there  must  be  proof  of  one  of  these  causes 
to  support  the  separation  decree  under  the  New  York  law.  There  is 
another  provision  of  the  New  York  law  which  permits  a  divorce 
where  husband  and  wife  have  lived  separate  and  apart  pursuant  to 
a  written  separation  agreement  upon  proof  that  the  agreement  has 
been  complied  with  and  upon  filing  the  agreement  with  the 
county  clerk  within  30  days  after  it  is  executed. 

The  divorce  under  the  New  York  law  of  1966,  which  can  be 
granted  for  mere  living  apart  for  two  years,  is  nevertheless  based 
on  either  a  decree  or  on  a  pubhcly  recorded  document,  both  of 
which  dispose  of  property  rights.  Under  the  1966  New  York  law 
divorces  can  be  granted  on  the  fault  concept  for  other  reasons. 

The  proposed  statute,  H  (1970)  1234,  permits  divorce  on  the 
basis  of  a  one-year  separation  or  more. 

It  appears  to  us  that  such  a  statute  reaches  the  outer  hmits  of 
permissive  divorce.  There  is  no  well-thought-out  scheme  for  a 
property  settlement,  and  there  is  none  of  the  protection  found  in 
the  1966  New  York  law. 
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HOUSE (1970) No.  1615 


AN  ACT  RELATIVE  TO  THE  PAYMENT  OF  INTEREST  ON  PECUNIARY 
LEGACIES  BY  EXECUTORS,  ADMINISTRATORS  AND  CERTAIN 
TRUSTEES. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1  SECTION  L  Chapter  197  of  the  General  Laws  is  hereby  amended  by 

2  striking  out  section  20,  and  inserting  in  place  thereof  the  following 

3  section: 

4  Section   20.   The  rate  of  interest  upon  pecuniary  legacies,  unless 

5  otherwise  provided  in  a  will  or  living  trust  instrument,  shall  be  such  as 

6  the  supreme  judicial  court  may  by  general  rules  establish,  and  in  the 

7  absence  of  any  such  rules  the  rate  shall  be  four  per  cent  per  annum. 

8  Unless  otherwise  provided  in  the  will  or  living  trust  instrument,  interest 

9  shall  be  payable  from  the  date  of  the  expiration  of  the  period  within 

10  which  creditors  may  bring  actions  against  an  executor  or  administrator, 

1 1  as  provided  in  section  nine  of  this  chapter,  or  six  months  from  the  date 

12  the  legacy  is  payable,  whichever  is  later. 

1  SECTION  2.  This  act  shall  apply  only  to  wills  of  persons  dying  on  or 

2  after  July   first,  nineteen  hundred  and  seventy-two  and  living  trust 

3  instruments   executed   on   or  after  July  first,  nineteen  hundred  and 

4  seventy-two. 

We  recommend  this  bill.  G.L.  Chapter  197,  §  20,  now  reads  as 
follows: 

The  rate  of  interest  upon  pecuniary  legacies,  unless 
otherwise  provided  in  the  will,  shall  be  such  as  the 
supreme  judicial  court  may  by  general  rules  establish, 
and  in  the  absence  of  any  such  rules  the  rate  shall  be  four 
per  cent  per  annum. 

The  existing  statute  apphes  only  to  a  will  and  only  to  a  money 
legacy  provided  for  in  the  will.  Generally  speaking,  the  pecuniary 
legacy  bears  interest  after  the  expiration  of  one  year  from  the  date 
of  death.  Such  a  legacy  is  payable  after  the  expiration  of  one  year 
from  the  date  of  death  and  bears  interest  from  that  time.  The 
present  statute  establishes  the  rate  of  interest  at  four  per  cent. 
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One  of  the  changes  which  would  come  about  if  the  proposed 
bill  were  enacted  would  be  to  include  living  trust  instruments  (or 
inter  vivos  trusts)  as  well  as  wills. 

The  use  of  inter  vivos  trusts  has  become  more  common  than 
ever,  and  such  instruments  often  provide  for  the  distribution  of 
money  upon  the  death  of  the  maker  or  some  other  party  con- 
nected with  the  trust. 

Interest  should  be  paid  by  the  trustee  after  the  time  for  dis- 
tribution has  arrived  for  the  same  reason  that  interest  should  be 
paid  upon  pecuniary  legacies. 

As  H  (1970)  1615  now  stands,  there  is  some  uncertainty  in  §  1, 
line   12,  which  could  be  remedied  by  inserting  the  words  "or  six 
months  from  the  date  upon  which  the  distribution  is  required  by 
any  living  trust  instrument"  after  the  word  "later"  in  line  12. 

There  might  still  be  some  uncertainty  as  to  some  hving  trust 
instruments  since  the  date  for  distribution  connot  be  fixed  with 
that  precision  which  can  be  used  when  dealing  with  the  date  of  a 
person's  death. 

There  is  another  change  involved  in  the  adoption  of  H  (1970) 
1615  in  that  it  extends  the  time  during  which  a  bank  or  other 
trustee  can  withhold  payment  without  being  obliged  to  pay  inter- 
est. At  the  present  time  it  would  appear  that  interest  is  due  one 
year  from  the  date  of  death  without  any  demand  being  necessary. 
This  is  true  even  though  there  is  a  delay  in  the  appointment  of  an 
executor  or  administrator.  The  proposed  bill  would  extend  this 
period  at  least  to  the  extent  that  interest  would  be  due  at  the 
earliest  one  year  from  the  date  upon  which  the  executor  or 
administrator  quahfies  by  giving  bond.  There  is  a  condition  which 
could  arise  under  Chapter  197,  §  9,  which  might  even  eliminate 
the  obligation  to  pay  interest  for  as  long  as  two  years. 

It  is  to  be  noted  that  the  proposed  amendment  (H  1615)  also 
adds  six  months  to  the  present  one  year  before  any  interest  is 
payable  on  a  pecuniary  legacy. 

The  net  result  of  this  amendment  is  to  bring  in  living  trusts 
under  the  requirement  that  interest  be  paid  after  a  certain  period, 
but  at  the  same  time  the  bank  or  other  fiduciary  may  avoid  the 
payment  of  interest  for  longer  periods  than  is  now  permitted. 

It  must  be  noted,  however,  that  the  time  for  filing  the  federal 
estate  tax  return  and  the  Massachusetts  inheritance  tax  return  and 
the  payment  of  any  tax  thereon  is  fifteen  months  from  the  date  of 
death.  Rarely  is  it  considered  reasonable  to  make  a  complete 
distribution  until  the  effect  of  the  federal  and  state  death  taxes  is 
known.  Many  times  this  tax  information  is  not  known  even  fifteen 
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months  after  death,  but  in  the  run-of-the-mill  cases  it  should  be 
fairly  well  established  by  that  time.  This,  we  believe,  is  a  second 
reason  for  some  extension  of  the  time  period  before  which  interest 
is  due  as  a  matter  of  law.  Some  trust  instruments  and  wills  make 
special  provisions  on  this  point. 

In  the  present  law  as  well  as  in  the  proposed  amendment  there 
is  a  reference  to  the  Supreme  Judicial  Court  as  the  agency  which 
would  estabhsh  the  rate  of  interest  by  court  rule.  We  do  not 
believe  that  this  has  been  done  nor  do  we  beheve  that  there  is  a 
real  desire  on  the  part  of  the  Supreme  Judicial  Court  to  establish 
interest  rates.  We  recommend  the  following  draft  act: 


1971  DRAFT  ACT 


AN  ACT  RELATIVE  TO  THE  PAYMENT  OF  INTEREST  ON  PECUNIARY 
LEGACIES  BY  EXECUTORS,  ADMINISTRATORS  AND  CERTAIN 
TRUSTEES 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as  fol- 
lows: 

Chapter  197  of  the  General  Laws  is  hereby  amended  by  striking  out 
section  20,  and  inserting  in  place  thereof  the  following  section: 

Section  20.  The  rate  of  interest  upon  pecuniary  legacies,  unless 
otherwise  provided  in  a  will  or  living  trust  instrument,  shall  be  such  as 
the  supreme  judicial  court  may  by  general  rules  establish,  and  in  the 
absence  of  any  such  rules  the  rate  shall  be  four  per  cent  per  annum. 
Unless  otherwise  provided  in  the  will  or  living  trust  instrument,  interest 
shall  be  payable  from  the  date  of  the  expiration  of  the  period  within 
which  creditors  may  bring  actions  against  an  executor  or  administrator, 
as  provided  in  section  nine  of  this  chapter,  or  six  months  from  the  date 
the  legacy  is  payable,  whichever  is  later,  or  six  months  from  the  date 
upon  which  the  distribution  is  required  by  any  living  trust  instrument. 
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HOUSE (1970) No.  3690 


AN  ACT  PERMITTING  A  PROBATE  COURT  TO  GRANT  CUSTODY  OF 
CHILDREN  TO  DULY  LICENSED  FOSTER  CARE  AGENCIES  AND 
FOR  THE  DEPARTMENT  OF  PUBLIC  WELFARE  TO  ASSUME  ALL 
EXPENSES  OF  SAID  PLACEMENT. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1  Section  32  of  chapter  1 19  of  the  General  Laws  is  hereby  amended 

2  by  adding  at  the  end  thereof  of  said  section  the  following  paragraph: 

3  The  probate  court  for  the  county  where  such  child  has  his  legal 

4  residence  upon   any   petition   presented   to  said  court  in  which  the 

5  custody  of  said  child  is  to  be  decided  may  order  said  chUd  placed  in  the 

6  custody  of  any  duly  licensed  children's  foster  care  agency  and  the 

7  department  shall  assume  all  of  the  expenses  of  said  placement  including 

8  the  costs  of  special  care,  treatment  or  education  if  is  is  found  by  the 

9  court,  the  licensed  children's  foster  care  agency,  or  the  department  to 
10  be  in  the  best  interests  of  said  child. 

We  do  not  recommend  this  bill. 
Chapter  199,  §  32,  now  reads  as  follows: 

§   32.     Placement  of  children  in  private  families 

Children  in  the  care  or  custody  of  the  department  shall 
be  placed  in  private  families;  provided,  that  any  child  who 
upon  examination  is  found  to  be  in  need  of  special  care, 
treatment  or  education  may,  if  it  is  found  by  the  depart- 
ment to  be  in  the  best  interest  of  the  child,  be  placed  in  a 
public  or  private  institution  or  school,  the  primary  purpose 
of  which  is  the  special  care,  treatment  or  education  of 
children.  The  reasons  for  the  placement  of  any  such  chUd 
shall  be  entered  in  the  records  of  the  department. 

Added  by  St.l954,  c.  646,  §  1. 

The  above  §  32  does  not  require  the  granting  of  custody  to  a 
hcensed  children's  foster  care  agency,  and  the  addition  of  the 
language  found  in  H  (1970)  3690  seems  to  confuse  the  issue 
considerably. 

At  present  §  32  apphes  to  children  who  are  already  in  the  care 
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or  custody  of  the  Department  of  Public  Welfare  (presumably  in 
the  Division  of  Child  Guardianship).  Such  children  are  provided 
for  under  the  present  §  32  and  may  be  referred  to  a  private  family 
or  public  or  private  institution. 

The  suggested  legislation  seems  to  say  that  the  Division  of  Child 
Guardianship  or  the  Department  of  Pubhc  Welfare  would  be 
surrendering  custody  to  a  licensed  children's  foster  care  agency. 

The  legislation  is  further  confusing  since  it  seems  to  indicate 
that  the  decision  of  what  is  best  for  the  child  can  be  made  either 
by  the  court,  the  agency,  or  the  Department  of  Pubhc  Welfare. 

We  had  assumed  that  the  decision  as  to  what  should  be  done 
regarding  the  custody  of  an  unprotected  child  was  a  decision 
which  should  be  made  by  the  court  after  hstening  to  the  recom- 
mendations of  the  pubhc  and  private  social  welfare  agency  people. 

We  also  do  not  believe  that  it  is  in  order  for  the  Department  of 
PubUc  Welfare  to  petition  to  transfer  custody  only  to  a  duly 
Hcensed  children's  foster  care  agency. 

It  is  possible  that  the  General  Court  could  authorize  a  place- 
ment of  a  child  in  the  custody  of  the  Department  of  Pubhc 
Welfare  in  a  private  hcensed  children's  foster  care  agency  if  the 
court  determines  that  such  placement  is  in  the  best  interests  of  the 
child.  The  General  Court  might  give  consideration  to  such  an  idea, 
but  the  concept  which  seems  to  be  covered  by  H  (1970)  3690  is 
highly  inappropriate.  Therefore,  we  do  not  recommend  this  bill. 
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HOUSE (1970) No.  2897 


AN  ACT  ESTABLISHING  A  CHILD  ABUSE  DIVISION  WITHIN  THE  PRO- 
BATE COURTS. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1  The  General  Laws  are  hereby  amended  by  inserting  after  chapter 

2  119  the  following  new  chapter: 

3  CHAPTER  1 1 9A. 

4  ABUSED  CHILDREN  PROCEEDINGS. 

5  Section  1.  This  chapter  is  designed  to  establish  proceedings  for  the 

6  protection  of  children  under  sixteen  years  of  age  who  have  had  serious 

7  physical  injury  inflicted  upon  them  by  other  than  accidental  means.  It 

8  is  intended  by  the  addition  of  this  chapter  to  assure  that  the  lives  of 

9  innocent   children   are  safeguarded  from  further  injury  and  possible 

1 0  death  and  that  the  legal  rights  of  such  children  are  fully  protected. 

1 1  Section  2.  The  following  word  as  used  in  this  chapter  shall,  unless 

12  the  context  requires  otherwise,  have  the  following  meaning:  "Abused 

13  child",  means  a  child  under  the  age  of  sixteen  years  who  has  had  serious 

14  physical  or  mental  injury  inflicted  upon  him  by  other  than  accidental 

15  means  or  who  is  in  the  care  and  custody  of  a  parent  or  other  person 

16  who  has  been  adjudicated  a  narcotic  addict. 

17  Section  3.    1.  There  is  hereby  estabUshed  in  the  probate  court  a 

18  "child  abuse  division."  Such  division  shall  be  held  separate  from  all 

1 9  other  proceedings  of  the  court,  and  shall  have  jurisdiction  of  all  pro- 

20  ceedings  originating  in  or  transferred  to  such  courts  relating  to  abused 

21  children,  and  shall  be  charged  with  the  immediate  protection  of  such 

22  child.  However,  nothing  in  this  chapter  shall  be  construed  to  limit  or 

23  interfere  with  the  institution  or  conduct  of  criminal  proceedings  against 

24  the  parent  or  guardian  of  the  abused  child.  2.  The  probate  court  shall 

25  maintain  a  special  staff  to  expedite  proceedings  before  such  division. 

26  The  district  attorney  of  each  county  shall  assign  such  number  of  his 

27  assistants   as   may   be   necessary,   to   assist   in   the   disposition   of  all 

28  proceedings  before  such  division  and  of  appeals  in  connection  there- 

29  with.  An  abused  child  shall  be  represented  during  all  stages  of  the 

30  proceedings  by  the  district  attorney  or  the  assistant  district  attorney 

3 1  assigned  to  the  child  abuse  division. 

32  The  foregoing  provisions  of  this  chapter  shall  not  preclude  a  person 
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33  in  parental  relationship  to  such  child  from  appearing  by  counsel  in  any 

34  such  proceeding. 

35  Section   4.   Proceedings  may  be  originated  by  any  person  in  the 

36  relation  to  the  respondent  of  parent,  child,  or  member  of  the  same 

37  family  or  household;  the  assistant  district  attorney  assigned  to  such 

38  division;  a  duly  authorized  agency,  association,  society,  or  institution;  a 

39  peace  officer,  or  a  person  on  the  court's  own  motion. 

40  Any  social  services  worker  or  school  official  having  reasonable  cause 

41  to  suspect  that  a  child  under  the  age  of  sixteen  years  has  had  serious 

42  physical  injury  inflicted  upon  him  by  other  than  accidental  means  or 

43  whose  condition  gives  indication  of  other  serious  abuse  or  maltreat- 

44  ment,  shall  report  or  cause  reports  to  be  made  to  the  court.  Said  report 

45  shall  be  admissible  in  evidence  in  any  proceedings  relating  to  child 
45  abuse. 

47  Section  5.  On  the  filing  of  a  petition  alleging  child  abuse  under  this 

48  chapter,  the  court  shall  cause  a  copy  of  the  petition  and  summons  to  be 

49  issued,  clearly  marked  on  the  face  thereof  "Child  Abuse  Case".  Such 

50  summons  shall  be  served  within  twenty-four  hours  after  its  issuance 
5  \  upon  the  parent  or  other  person  legally  responsible  for  the  child's  care 

52  or  with  whom  it  is  domiciled,  to  appear  at  the  court  at  a  time  and  place 

53  to  answer  the  petition.  The  court  shall  also  require  the  person  thus 

54  summoned  to  produce  the  child  at  the  time  and  place  named.  If  the 

55  summons  cannot  be  served  within  twenty-four  hours,  such  fact  shall  be 

56  reported  to  the  court  with  the  reasons  therefor  and  the  court  shall 

57  thereafter  issue  a  warrant  in  accordance  with  the  provisions  of  ap- 

58  plicable  law. 

59  Section  6.  Each  hospital,  social  services  district  or  other  public  or 

60  private  agency  having  custody  of  any  records,  photographs  or  other 

61  evidence  relating  to  child  abuse  shall,  upon  request  of  the  court  or  one 

62  of  the  parties  to  the  proceedings,  be  required  to  make  such  records, 

63  photographs  or  evidence  available  for  use  in  any  proceeding  relating  to 

64  child  abuse. 

65  Section  7.  Upon  the  filing  of  a  petition  under  this  chapter  which 

66  contains  an  allegation  that  either  parent  or  other  person  legally  respon- 

67  sible  for  the  care  of  a  child  or  with  whom  he  resides  is  addicted  to  the 

68  use  of  narcotic  drugs,   the  court  shall  hold  a  preliminary  hearing  to 

69  determine  the  sufficiency  of  such  allegation  and  if  the  court,  at  the 

70  conclusion  of  such  hearing,  determines  that  the  temporary  removal  of 

71  such  child  from  his  home  is  in  the  best  interest  of  the  child,  an  order 

72  shall  be  entered  providing  for  the  temporary  placement  of  the  chUd. 

73  Section  8.  In  all  proceedings  relating  to  child  abuse,  the  court  shall 

74  order  an  examination  of  the  child  alleged  to  be  abused  by  a  physician 

75  appointed  or  designated  for  the  purpose  by  the  court.  During  such 

76  examination,  the  physician  shall  arrange  to  have  colored  photographs 

77  taken  of  the  areas  of  trauma  visible  on  such  child  and  shall,  on  the 

78  completion  of  such  examination,  forward  the  results  thereof  together 
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79  with  the  color  photographs  to  the  court  ordering  such  examination. 

80  Any  physician  treating  an  abused  child  under  sixteen  years  shall  have 

81  the  right  to  keep  such  child  in  his  custody  until  such  time  as  the 

82  custody  of  the  child  has  been  transferred  to  the  appropriate  police 

83  authorities. 

84  Section  9.  On  all  proceedings  relating  to  chUd  abuse,  the  court  may 

85  order  the  person  charged  therewith  to  be  examined  by  a  physician, 

86  psychiatrist  or  psychologist  appointed  or  designated  for  the  purpose  by 

87  the  court.  The  court,  during  or  after  a  hearing,  may  remand  for  a  period 

88  not  exceeding  thirty  days  any  such  person  for  physical  or  psychiatric 

89  study  or  observation  to  a  hospital  maintained  by  the  Commonwealth  or 

90  to  a  qualified  private  institution  designated  by  rule  of  court. 

91  Section   10.    After  a   hearing  upon   all   of  the  allegations  of  the 

92  petition,  if  the  court  shall  determine  that  such  allegations  are  estab- 

93  lished,  the  court  shall  enter  an  order  directing  the  removal  of  such  child 

94  from  his  home  until  such  order  is  modified,  and  providing  for  his 

95  placement  as  the  court  shall  determine. 

96  Section  11.  Every  hospital,  social  services  agency,  police  department 

97  or  any  public  or  private  agency  having  in  its  custody  records  relating  to 

98  child  abuse  shall,  within  twenty-four  hours  after  receipt  of  such  record, 

99  forward  a  copy  thereof  to  the  child  abuse  division. 

100  Section  12.  In  every  case  where  a  proceeding  respecting  an  abused 

101  child  has  originated  in  or  been  transferred  to  the  probate  court,  the 

102  clerk  thereof  shall  make  an  appropriate  application  to  the  federal  social 

103  security  administration  for  the  assignment  of  a  social  security  number 

104  to  such  child,  if  no  number  has  previously  been  assigned.  The  social 

105  security  number  of  such  child  shall  become  a  part  of  the  court  records 

1 06  but  shall  be  made  available  to  law  enforcement  agencies  upon  request. 

107  Section  13.  If  the  parent  or  person  legally  responsible  for  the  care  of 

108  any  such  chUd  or  with  whom  he  resides  receives  public  assistance  and 

1 09  care,  any  portion  of  which  is  attributable  to  such  chUd,  a  copy  of  the 

110  order  of  the  court  providing  for  the  removal  of  such  child  from  his 

111  home  shall  be  furnished  to  the  appropriate  social  services  official,  who 

112  shall  reduce  the  pubhc  assistance  and  care  furnished  such  parent  or 

113  other  person  by  the  amount  attributable  to  such  child. 

114  Section  14.  An  appeal  from  any.  order  or  decision  in  a  child  abuse 

115  proceeding  may  be  taken  as  of  right  to  the  Supreme  Judicial  Court  and 

116  shall  have  preference  over  aU  other  matters.  Pending  the  determination 

117  of  such  appeal,  such  order  or  decision  shall  be  stayed  where  the  effect 

118  of  such  order  or  decision  would  be  to  discharge  the  child. 

There  is  no  question  but  that  the  General  Court  or  the  Gover- 
nor should  review  the  problems  presented  when  there  is  an  in- 
crease in  injuries  inflicted  upon  children. 

We  are  advised  by  the  Division  of  Child  Guardianship  that  a 
commission  has  been  appointed  to  review  this  problem.  Robert 
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Mulford,  of  the  Association  for  the  Prevention  of  Cruehy  to 
Children,  is  the  chairman  of  this  group.  We  are  advised  that  there 
will  be  an  in-depth  investigation  into  the  problem  of  child  abuse 
and  into  the  methods  of  providing  better  services  for  children. 

We  do  not  recommend  H  (1970)  2897.  An  important  provision 
of  the  proposed  bill  would  require  probate  courts  to  maintain  a 
special  staff  to  deal  with  child  abuse  cases.  There  is  no  staff 
existing  at  the  present  time  which  is  capable  of  handling  matter  of 
this  kind,  and  we  might  also  observe  that  the  probate  courts  are 
county  courts  and  that  considerable  travel  and  expense  is  involved 
in  the  transportation  of  the  children,  the  witnesses,  and  the 
prosecution  officials  which  is  not  presently  required.  At  the 
present  time  some  measure  of  success  in  dealing  judicially  with 
child  abuse  cases  results  from  the  work  of  the  district  courts,  the 
juvenile  courts,  and  the  juvenile  sessions  in  the  district  courts. 

We  are  advised,  however,  that  in  many  instances  the  problem  is 
not  so  much  a  matter  of  judicial  disposition  as  one  of  reporting 
child  abuse  to  the  appropriate  authority  so  that  action  may  be 
taken. 

It  would  be  presumptuous  for  us  to  make  any  comprehensive 
recommendations  until  the  General  Court  has  had  the  benefit  of 
the  study  by  Mr.  Mulford  and  his  group.  If  such  study  does  result 
in  recommended  legislation,  we  will  be  most  happy  to  review  such 
recommendations  in  our  next  report. 

At  this  time,  however,  we  wish  to  express  our  approval  of  two 
proposals  contained  in  H  (1970)  2897.  We  beheve  that  any  com- 
mission which  studies  the  child  abuse  problem  will  subscribe  to 
our  views  that  the  following  legislation  is  both  necessary  and 
desirable. 

The  first  draft  act  would  require,  as  a  matter  of  law,  that  any 
social  service  worker  or  school  official  report  child  abuse  cases  or 
serious  maltreatment. 

The  second  draft  act  would  permit  a  physician  to  retain  custody 
of  an  abused  child  until  such  abused  child  could  be  turned  over  to 
investigation  authorities. 

In  the  first  draft  act  we  would  assume  that  the  report,  in  the 
child  abuse  situation,  would  be  made  to  the  presiding  justice  of 
the  district  court.  Upon  review  of  the  information,  the  presiding 
justice  could  order  such  action  as  might  be  appropriate.  We  have 
been  informed  that  many  cases  of  child  abuse  go  unreported 
because  social  workers  and  school  officials  feel  that  they  will  be 
treated  as  intermeddlers  if  they  make  a  report.  If  the  law  is 
amended  and  if  a  report  is  required,  the  obligation  to  make  such 
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reports  becomes  binding  as  a  matter  of  law.  We  recommend  the 
following  draft  acts: 


1971  DRAFT  ACT 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

Chapter  1 19  of  the  General  Laws  is  hereby  amended  by  adding  after 
Section  39B  the  following  section: 

Section  39C.  Any  social  services  worker  or  school  official  having 
reasonable  cause  to  suspect  that  a  child  under  the  age  of  sixteen  years 
has  had  serious  physical  injury  inflicted  upon  him  by  other  than 
accidental  means  or  whose  condition  gives  indication  of  other  serious 
abuse  or  maltreatment  shall  report  or  cause  reports  to  be  made  to  the 
court.  Said  report  shall  be  admissible  in  evidence  in  any  proceedings 
relating  to  child  abuse. 


1971  DRAFT  ACT 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

Chapter  1 1 9  of  the  General  Laws  is  hereby  amended  by  adding  after 
Section  39A  the  following; 

Any  physician  treating  an  abused  child  under  sixteen  years  shall  have 
the  right  to  keep  such  child  in  his  custody  until  such  time  as  the 
custody  of  the  child  has  been  transferred  to  the  appropriate  police 
authorities. 
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SENATE (1970) No.  543 


AN  ACT  PROVIDING  THAT  AN  EXECUTOR  OR  ADMINISTRATOR 
SHALL  BE  HELD  TO  ANSWER  TO  AN  ACTION  BY  A  CREDITOR  OF 
THE  DECEASED  COMMENCED  THREE  MONTHS  AFTER  THE  DATE 
SAID  EXECUTOR  OR  ADMINISTRATOR  HAS  FILED  HIS  OFFICIAL 
BOND,  EXCEPT  IN  ACTIONS  ARISING  OUT  OF  MOTOR  VEHICLE 
ACCIDENTS  UNDER  CHAPTER  90  OF  THE  GENERAL  LAWS. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1  Chapter  197  of  the  General  Laws  is  hereby  amended  by  striking  out 

2  section  1,  as  appearing  in  the  Tercentenary  Edition,  and  inserting  in 

3  place  thereof  the  following  section: 

4  Section  1.   Except  in  actions  arising  out  of  motor  vehicle  accidents 

5  under  Chapter  90  of  the  General  Laws,  an  executor  or  administrator 

6  shall  not  be  held  to  answer  to  an  action  by  a  creditor  of  the  deceased 

7  commenced  within  three  months  after  his  giving  bond  for  the  perform- 

8  ance  of  his  trust,  unless  such  action  is  brought  for  the  recovery  of  a 

9  demand  which  would  not  be  affected  by  the  insolvency  of  the  estate, 

10  or,  after  the  estate  has  been  represented  insolvent,  for  the  purpose  of 

1 1  ascertaining  a  contested  claim.  In  actions  arising  out  of  motor  vehicle 

12  accidents  under  Chapter  90  of  the  General  Laws,  an  action  may  be 

13  brought  at  any  time  against  an  executor  or  administrator  at  any  time 

14  within  two  years. 

G.  L.  Chapter  197,  §  1 ,  now  reads  as  follows: 

§  1.  Executor  or  administrator;  liability  within  six  months  after 
giving  a  bond.  An  executor  or  administrator  shall  not  be  held  to  answer 
to  an  action  by  a  creditor  of  the  deceased  commenced  within  six 
months  after  his  giving  bond  for  the  performance  of  his  trust,  unless 
such  action  is  brought  for  the  recovery  of  a  demand  which  would  not 
be  affected  by  the  insolvency  of  the  estate  or,  after  the  estate  has  been 
represented  insolvent,  for  the  purpose  of  ascertaining  a  contested  claim. 

The  purpose  of  this  statute  is  to  delay  the  bringing  of  actions 
against  an  estate  by  a  creditor  for  six  months  after  the  qualifica- 
tion of  the  executor  or  administrator. 

In  addition  to  §  1  of  Chapter  197,  it  is  also  necessary  to 
consider  §  9  which  reads  as  follows: 
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§  9.  Commencement  of  actions;  extension  of  limitation  by  court. 
Except  as  provided  in  this  chapter,  an  executor  or  administrator  shall 
not  be  held  to  answer  to  an  action  by  a  creditor  of  the  deceased  which 
is  not  commenced  within  one  year  from  the  time  of  his  giving  bond  for 
the  performance  of  his  trust,  or  to  such  an  action  which  is  commenced 
within  said  year  unless  before  the  expiration  thereof  the  writ  in  such 
action  has  been  served  by  delivery  in  hand  upon  such  executor  or 
administrator  or  service  thereof  accepted  by  him  or  a  notice  stating  the 
name  of  the  estate,  the  name  and  address  of  the  creditor,  the  amount  of 
the  claim  and  the  court  in  which  the  action  has  been  brought  has  been 
filed  in  the  proper  registry  of  probate.  An  executor,  administrator  or 
administrator  de  bonis  non  shall  not  be  held  to  answer  to  an  action  by  a 
creditor  of  the  deceased  which  is  commenced  within  any  other  or 
additional  period  of  limitation  for  bringing  such  action  provided  by  or 
under  this  chapter  unless  before  the  expiration  of  such  period  the  writ 
in  such  action  has  been  served  by  delivery  in  hand  upon  him  or  service 
thereof  accepted  by  him  or  a  notice  as  aforesaid  has  been  filed  in  the 
proper  registry  of  probate.  The  probate  court  may  allow  creditors 
further  time  for  bringing  actions,  not  exceeding  two  years  from  the 
time  of  the  giving  of  his  official  bond  by  such  executor  or  adminis- 
trator, provided  that  appUcation  for  such  further  time  be  made  before 
the  expiration  of  one  year  from  the  time  of  the  approval  of  the  bond. 
As  amended  St.  1933,  c.  221,  §  4  St.  1954,  c.  552  §  1. 

There  are  additional  statutory  provisions  which  relate  to  the 
bringing  of  action  against  an  executor  or  an  administrator  in 
certain  instances. 

One  such  complex  statutory  situation  is  found  in  the  case  of 
Noon  V.  Beford,  349  Mass.  537  (1965).  This  was  a  wrongful  death 
action  and  involved  other  statutory  provisions  in  addition  to 
Chapter  197,  §  1  and  §   9. 

The  whole  purpose  of  Chapter  197,  §  §  1,9,  and  other  sections 
is  to  facilitate  the  prompt  settlement  of  estates  and  bar  htigation 
which  is  not  promptly  commenced  in  accordance  with  the  terms 
of  the  statute. 

Under  the  provisions  of  G.L.  Chapter  260,  §  2A,  it  is  provided 
that  the  ordinary  action  of  tort  and  contract  actions  to  recover  for 
personal  injuries  shall  be  commenced  only  within  two  years  next 
after  the  cause  of  action  accrues. 

Chapter  260,  §  10,  provides: 

§  10.  Death  of  party;  effect.  If  a  person  entitled  to  bring  or  liable  to 
any  action  before  mentioned  dies  before  the  expiration  of  the  time 
hereinbefore  limited,  or  within  thirty  days  after  the  expiration  of  said 
time,  and  the  cause  of  action  by  law  survives,  the  action  may  be 
commenced  by  the  executor  or  administrator  at  any  time  within  the 
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period  within  which  the  deceased  might  have  brought  the  action  or 
within  two  years  after  his  giving  bond  for  the  discharge  of  his  trust  and 
against  the  executor  or  administrator  in  accordance  with  the  limitations 
provided  by  chapter  one  hundred  and  ninety-seven,  relative  to  the 
limitation  of  actions  against  the  executor  or  administrator  by  creditors 
of  the  deceased.  If  a  person,  liable  to  an  action  for  death  the  payment 
of  the  judgment  in  which  is  required  to  be  secured  by  chapter  ninety, 
dies  before  the  expiration  of  the  time  limited  in  section  four,  or  within 
thirty  days  after  the  expiration  of  said  time,  the  action  may  be 
commenced  against  the  executor  or  administrator  subject  to  the  perti- 
nent hmitations  in  chapter  one  hundred  and  ninety-seven,  relative  to 
the  limitation  of  actions  against  the  executor  or  administrator  by 
creditors  of  the  deceased.  As  amended  St.  1937,  c.  406,  §  2. 

The  statutory  framework  is,  therefore,  complete  insofar  as  the 
bringing  of  an  action  against  an  executor  or  an  administrator 
especially  in  regard  to  a  motor  vehicle  tort  claim. 

We  do  not  believe  that  the  interest  here  justifies  an  enlargement 
of  the  time  for  the  bringing  of  the  action. 

We  do  not  particularly  oppose  the  concept  of  permitting  an 
action  to  be  commenced  within  three  months  instead  of  within 
the  present  six  months  after  the  giving  of  the  bond. 
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IV.  TORTS 
AND  CIVIL  PROCEDURE 


1 .  Loss  of  Consortium 

2.  Employers'  Liability  for  Consequential  Damages 

3.  Charitable  Immunity  Limits  on  Damages  After  Abolition 

4.  Malpractice  Statute  of  Limitations 

5.  Evidence  —  Theft  as  Evidence  of  Forcible  Entry 


HOUSE (1970) No.  2364 


AN  ACT  CONCERNING  RECOVERY  BY  EITHER  HUSBAND  OR  WIFE 
OF  DAMAGES  FOR  LOSS  OF  CONSORTIUM. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1  SECTION  1.  Chapter  231  of  the  General  Laws  is  hereby  amended  by 

2  inserting  after  section  6B,  the  following  section: 

3  Section  6C  In  a  proper  action,  either  a  wife  or  a  husband  is  entitled 

4  to  recover  such  damages  for  intentional  or  negligent  interference  with, 

5  or  impairment  or  loss  of,  the  right  to  consortium  as  he  or  she  has 

6  proved.  Every  person  entitled  to  maintain  such  action,  and  every  person 

7  for  whose  benefit  such  action  is  brought,   may  prove  his  respective 

8  damages,  and  the  court  or  jury  may  award  such  person  that  amount  of 

9  damages  to  which  it  considers  such  person  entitled,  including  damages 
10  for  loss  of  probable  future  companionship,  society  and  comfort. 

1  SECTION   2.  This  act  shall  take  effect  on  January  first,  nineteen 

2  hundred   and  seventy-two  and  shall  apply  only  to  causes  of  action 

3  arising  on  or  after  said  date. 

G.L.  Chapter  23 1 ,  §  6A,  provides  as  follows: 

§  6A.  Personal  injury  action  by  married  woman  or  minor;  interven- 
tion of  husband,  parent  or  guardian  to  recover  medical  expenses.  At 
any  time  before  or  during  the  trial  of  an  action  by  a  married  woman  or 
minor  for  damages  for  personal  injuries,  the  husband  of  such  woman  or 
the  parent  or  guardian  of  such  minor,  if  he  has  paid  or  incurred  medical 
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expenses,  including  doctors'  bills,  nursing  and  medicines  and  other 
expenses,  on  account  of  such  injuries,  may  upon  motion  be  admitted  as 
a  party  plaintiff,  and,  if  liability  is  established,  may  recover  a  separate 
judgment  for  such  medical  expenses,  in  which  case  the  amount  thereof 
shall  not  be  included  in  the  judgment  recovered  by  the  original  plain- 
tiff. The  claim  for  such  expenses  shall  be  stated  in  a  separate  count.  The 
court  may  issue  one  or  more  executions  and  make  such  order  relative  to 
costs  as  the  case  requires.  Added  St.  1939,  c.  372,  §  1. 

In  the  case  of  Feneff  v.  New  York  Cent.  &  Hud.  Riv.  R.  R.,  203 
Mass.  278  (1909),  the  court  considered  the  question  as  to  whether 
or  not  a  spouse  could  maintain  an  action  for  a  loss  of  consortium 
due  to  injury  to  the  other  spouse  through  the  negligence  of  a  third 
party  from  whom  damages  were  recovered. 

In  the  Feneff  case,  the  court  said  that  at  common  law  "the 
husband  had  a  right  to  the  labor  and  services  of  his  wife,  and  in 
suing  for  the  damages  which  are  personal  to  the  husband  for  an 
injury  to  his  wife,  he  was  permitted  to  recover,  not  only  for  the 
expenses  of  her  care  and  cure,  but  for  his  loss  of  her  labor  and 
services  and  the  loss  of  consortium." 

The  right  to  recover  for  loss  of  consortium  of  the  other  spouse 
was  originally  based  on  the  rule  that  the  wife  could  not  sue  in  her 
own  name.  As  the  law  developed,  and  as  it  now  stands,  the  wife 
may  sue  a  third  party  for  any  damages  she  may  sustain.  When  it 
was  permitted  for  the  husband  to  recover  for  the  loss  of  con- 
sortium, no  damages  were  available  to  the  wife  for  loss  of  her 
earning  power  or  her  ability  to  render  services. 

In  deciding  the  Feneff  case,  the  court  went  on  to  say:  "It  is 
enough  for  the  present  case  that  persons  whose  relations  to  the 
injured  party  are  purely  domestic  should  not  be  permitted  to  share 
the  compensation  to  which  he  is  entitled  for  the  impairment  of  his 
powers  by  the  tort  of  another  person,  nor  to  receive  an  additional 
sum  beyond  the  full  compensation  to  which  the  injured  person  is 
entitled.  Their  damages  are  too  remote  to  be  made  the  subject  of 
an  action." 

In  deciding  that  there  was  no  right  to  recover  for  loss  of 
consortium,  the  court  declared  in  the  Feneff  case:  "We  are  of  the 
opinion  that  in  this  class  of  cases  there  should  be  no  recovery  for 
loss  of  consortium,  when  the  impairment  of  the  powers  and 
faculties  of  the  plaintiffs  spouse  has  been  fully  paid  for  in  money. 
Indirectly,  the  plaintiff  in  such  a  case  reasonably  may  be  expected, 
through  the  same  marital  relation  which  gives  a  right  of  con- 
sortium, to  be  somewhat  benefitted  by  such  a  payment." 
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The  complete  elimination  of  the  rule  at  common  law  which 
may  have  permitted  an  action  for  loss  of  consortium  is  found  in 
the  case  of  Bolger  v.  Boston  Elevated  Railway,  205  Mass.  420 
(1910).  Here  the  court  affirmed  the  Fe/^e//"  case  mentioned  above. 

We  may  note  in  the  Bolger  case  that  the  wife  had  been  injured 
and  subsequently  died.  If  the  husband  had  been  permitted  to 
recover  for  loss  of  consortium  in  the  Bolger  case,  it  appears  that  he 
would  have  only  recovered  $2,750  at  best;  but  this,  of  course,  was 
in  1910. 

Chapter  231,  §  6A,  set  forth  above,  provides  a  statutory  right 
on  the  part  of  the  husband,  parent,  or  guardian  to  recover  for 
medical  expenses  and  other  expenses. 

This  right  to  these  consequential  damages  does  not  permit 
recovery  for  loss  of  consortium. 

In  the  case  of  Brazinskos  v.  A.S.  Fawcett,  Inc.,  318  Mass.  263 
(1945),  it  was  held  that  a  husband  could  not  cohect  any  conse- 
quential damages  unless  his  wife,  the  injured  party,  proved  her 
own  case  against  the  third  party  who  caused  the  injury. 

It  cannot  be  denied  that  damages  for  loss  of  consortium  of  the 
wife  or  damages  for  loss  of  "proper  future  companionship, 
society,  and  comfort"  would  be  by  far  the  most  speculative 
variety  of  damages  under  the  sun. 

Because  a  wife  (or  a  husband)  may  now  recover  consequential 
damages  under  G.L.  231,  §  6A,  and  because  a  wife  may  now 
recover  for  all  of  her  injuries  and  damages  in  an  action  brought  by 
herself,  and  because  of  the  fact  that  damages  for  loss  of  consor- 
tium are  incredibly  speculative,  we  do  not  recommend  this  bill  in 
any  form. 


P.D.  144  JUDICIAL  COUNCIL  79 


SENATE (1970) No.  541 


AN  ACT  RE-ESTABLISfflNG  A  RIGHT  OF  ACTION  FOR  CONSEQUEN- 
TIAL DAMAGES  WHERE  A  MINOR  CHILD,  A  HUSBAND  OR  WIFE 
SUSTAIN  A  PERSONAL  INJURY  RESULTING  IN  DEATH. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1  Section  66  of  Chapter  152  of  the  General  Laws  is  hereby  amended 

2  in  the  first  line  after  the  words  "personal  injury"  by  inserting  the  words 

3  "or  consequential  damages"  so  as  to  read  in  the  first  sentence:  —  In  an 

4  action  to  recover  damages  for  personal  injury  or  consequential  damages 

5  sustained  within  or  without  the  Commonwealth  by  an  employee  in  the 

6  course  of  his  employment  or  for  death  resulting  from  personal  injury  so 

7  sustained  it  shall  not  be  a  defense: 

Elsewhere  in  this  report  we  have  discussed  the  subject  of  conse- 
quential damages.  These  damages  are  most  often  in  the  form  of 
medical  expenses  and  costs  which  a  husband  or  father  is  called 
upon  to  pay  when  his  wife  or  child  is  injured  due  to  the  negligence 
of  a  third  party.  Obviously,  the  hospital  expenses  of  the  child,  for 
example,  have  to  be  paid  by  his  parents  or  guardians  since  he  is 
incapable  of  paying  these  charges  directly.  In  the  case  of  the  wife, 
the  payment  of  her  medical  expenses  is  customarily  made  by  the 
husband. 

In  workmen's  compensation  cases  the  obhgation  to  pay  medical 
expenses  and  related  costs  for  the  employee  who  is  injured  falls 
upon  the  insurer  or  the  self-insurer.  S(1970)  541  deals  with  cases 
arising  under  the  workmen's  compensation  law,  G.  L.  Chapter 
152.  Section  66  of  Chapter  152  now  reads: 

§  66.  Defenses  to  actions  for  injuries  sustained  by  employees 

In  an  action  to  recover  damages  for  personal  injury  sustained  within 
or  without  the  commonwealth  by  an  employee  in  the  course  of  his 
employment  or  for  death  resulting  from  personal  injury  so  sustained  it 
shall  not  be  a  defense: 

1.  That  the  employee  was  negligent; 

2.  That  the  injury  was  caused  by  the  negligence  of  a  fellow  employee; 

3.  That  the  employee  had  assumed  voluntarily  or  contractually  the 
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risk  of  the  injury; 

4.  That  the  employee's  injury  did  not  result  from  negligence  or  other 
fault  of  the  employer,  if  such  injury  arose  out  of  and  in  the  course  of 
employment.  As  amended  St.  1 959,  c.  478. 

It  will  be  noticed  that  this  section  applies  to  an  action  to 
recover  damages  for  personal  injury.  It  has  been  said  that  the 
philosophy  underlying  §  66  of  Chapter  152  was  to  remove  all  of 
the  common  law  defenses  from  the  employer  to  the  ultimate  end 
that  all  employers  in  this  Commonwealth  would  come  under  the 
workmen's  compensation  law. 

An  employer  subject  to  Chapter  152  who  does  not  subscribe  for 
workmen's  compensation  insurance  is,  therefore,  precluded  from 
setting  up  defenses  such  as  negligence  on  the  part  of  the  employee, 
the  fellow  servant  rule,  assumption  of  risk,  or  want  of  negligence 
on  the  employer's  part.  All  of  these  things  were  adequate  defenses 
in  the  days  before  workmen's  compensation. 

In  1954  in  the  case  of  Roberts  v.  Reynolds,  332  Mass.  95,  it  was 
decided  that  even  where  the  employer  was  not  required  to  provide 
workmen's  compensation  insurance  since  he  had  only  one  em- 
ployee the  employer  came  under  the  provisions  of  Chapter  152,  § 
66,  and  was  deprived  of  the  defenses  that  the  employee  was 
negligent,  that  the  injury  was  caused  by  the  negligence  of  a  fellow 
employee,  and  that  the  employee  had  assumed  the  risk  of  injury. 

As  there  was  no  workmen's  compensation  insurance  in  the 
Roberts  v.  Reynolds  case,  it  was  pointed  out  that  the  employee 
could  either  bring  suit  at  common  law  or  sue  under  the  Em- 
ployers' Liability  Act. 

The  fourth  clause  of  §  66  would  not  apply  to  any  case  where 
there  was  not  legal  obhgation  to  provide  workmen's  compensation 
insurance. 

We  are  of  the  opinion  that  an  injured  employee  is  obliged  to 
bring  an  action  in  court  against  his  employer  as  the  result  of  being 
injured  by  reason  of  the  employer's  neghgence  or  fault;  and  if  such 
injury  arose  out  of  and  in  the  course  of  his  employment,  there  is 
no  reason  why  such  an  employee  or  his  spouse  or  parent  should 
not  recover  consequential  damages.  The  nature  of  consequential 
damages  is  adequately  set  forth  in  Chapter  231,  §  6A.  We  there- 
fore recommend  this  bill. 
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HOUSE (1970) No.  723 


AN  ACT  PROVIDING  THAT  CERTAIN  HOSPITAL  CORPORATIONS  AND 
ORGANIZATIONS  BE  MADE  LIABLE  FOR  THE  TORTIOUS  ACTS  OF 
ITS  EMPLOYEES. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1  Chapter  1 11  of  the  General  Laws  is  hereby  amended  by  inserting 

2  after  section  70D  the  following  section: 

3  Section  70E.  It  shall  not  constitute  a  defense  to,  or  prevent  recovery 

4  in,  any  action  of  tort  brought  against  any  person  owning  or  maintaining 

5  any  hospital,  sanatorium  or  infirmary  that  the  defendant  was,  at  the 

6  time  the  cause  of  action  accrued,  a  charitable  corporation,  association 

7  or  society,  or  that  such  hospital,  sanatorium  or  infirmary  was  main- 

8  tained  in  whole  or  in  part  for  any  charitable  purpose. 

In  the  case  of  Colby  v.  Carney  Hospital,  1969  A.S. 
1437, Mass (1969),  our  Supreme  Judicial  Court  con- 
sidered the  question  of  charitable  immunity  and  said  that: 

Nothing  has  been  brought  to  our  attention  suggesting 
that  the  doctrine  of  charitable  immunity  is  repugnant  to 
any  provision  of  the  Constitutions  of  the  United  States  and 
the  Commonwealth. 

In  the  past  on  many  occasions  we  have  declined  to 
renounce  the  defence  of  charitable  immunity  set  forth  in 
McDonald  v.  Massachusetts  Gen.  Hosp.  120  Mass.  432,  and 
Roosen  v.  Peter  Bent  Brigham  Hosp.  235  Mass.  66.  See,  for 
example,  Barrett  v.  Brooks  Hosp.  Inc.  338  Mass.  754; 
Simpson  v.  Truesdale  Hosp.  Inc.  338  Mass.  787;  Boxer  v. 
Boston  Symphony  Orchestra,  Inc.  342  Mass.  537,  542.  We 
took  this  position  because  we  were  of  opinion  that  any 
renunciation  preferably  should  be  accomplished  prospec- 
tively and  that  this  should  be  best  done  by  legislative 
action.  Now  it  appears  that  only  three  or  four  states  still 
adhere  to  the  doctrine.  See  Restatement  2d:  Trusts,  §  402 
(2),  and  Comment  on  Subsection  (2);  Prosser  on  Torts  (3d 
ed.)  §  127,  at  pp.  1021-1024.  It  seems  likely  that  no 
legislative  action  in  this  Commonwealth  is  probable  in  the 
near   future.    Accordingly,  we  take  this  occasion  to  give 
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adequate  warning  that  the  next  time  we  are  squarely  con- 
fronted by  a  legal  question  respecting  the  charitable  im- 
munity doctrine  it  is  our  intention  to  abolish  it. 

It  thus  appears  that  the  Supreme  Judicial  Court  clearly  intends 
to  abolish  the  charitable  immunity  doctrine.  We  are  recommend- 
ing that  there  be  a  limit  imposed  upon  recovery  against  the 
charitable  corporation. 

It  is  necessary  for  the  legislature  to  balance  the  desirability  of 
protection  for  such  corporations  which  include  schools,  social 
organizations,  museums,  and  all  other  kinds  of  nonprofit  institu- 
tions as  well  as  hospitals  against  the  interest  of  the  person  who  is 
injured  as  a  result  of  a  tort  for  which  the  nonprofit  corporation  is 
responsible. 

The  establishment  of  a  $20,000  limitation  would  provide  bal- 
ancing of  the  interests  of  the  two  groups  involved,  and  we  there- 
fore recommend  the  following  draft  act.  We  might  observe  that 
unless  the  General  Court  speaks  out  on  this  matter  charitable 
immunity  will  be  completely  eliminated  by  a  decision  of  our 
Supreme  Judicial  Court. 

It  is  obvious  that  charitable  institutions  will  be  required  to 
provide  insurance  to  protect  their  assets  in  the  event  of  claims 
against  them.  Such  insurance  is  now  carried  by  a  great  many 
nonprofit  corporations,  and  this  has  been  the  case  for  some  years. 
We  do  not  think  that  the  claim  on  a  charity  should  be  without 
limit,  and  we  point  out  that  death  claims  in  Massachusetts  under 
Chapter  229  of  the  General  Laws  are  generally  limited  so  that 
damages  for  wrongful  death  alone  cannot  exceed  $50,000. 

It  is  clear  that  the  traditional  doctrine  that  a  charitable  corpora- 
tion is  not  liable  for  torts  can  no  longer  be  maintained  in  the  law. 


1971  DRAFT  ACT 


AN  ACT  ABOLISHING  CHARITABLE  IMMUNITY  AS  A  DEFENSE 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  the  authority  of  the  same,  as  fol- 
lows: 

Chapter  180  of  the  General  Laws  is  hereby  amended  by  inserting 
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after  section  9A  the  following  sections: 

Section  9B.  It  shall  not  constitute  a  defense  to,  or  prevent  recovery 
in,  any  action  or  tort  brought  against  any  corporation  heretofore  or 
hereafter  organized  under  general  or  special  laws  for  any  of  the  pur- 
poses mentioned  in  this  chapter,  that  the  defendant  was,  at  the  time  the 
cause  of  action  accrued,  a  charitable  corporation,  association  or  society 
or  that  the  defendant  was  maintained  in  whole  or  in  part  for  any 
charitable  purpose. 

Section  9C.  The  maximum  recovery  in  any  action  of  tort  against  any 
such  corporation  shall  be  $20,000. 

Section  9D.  This  act  shall  take  effect  on  January  first,  nineteen 
hundred  and  seventy-two,  and  shall  apply  to  causes  of  action  arising  on 
or  after  said  date. 
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SENATE (1970) No.  547 


AN   ACT   EXTENDING   THE    STATUTE    OF    LIMITATIONS   IN  MAL- 
PRACTICE  CASES. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1  The  first  paragraph  of  section  4  of  chapter  260  of  the  General  Laws, 

2  as  appearing  in  chapter  302  of  the  acts  of  1965,  is  hereby  amended  by 

3  striking  out,  in  line  3,  the  word  "three"  and  inserting  in  place  thereof 

4  the  word:  -  four. 

We  do  not  recommend  this  bill. 

We  would  point  out  that  the  present  statute,  G.L.  Chapter  260, 
§  4,  provides  that  actions  of  contract  or  tort  for  malpractice  shall 
be  commenced  only  within  three  years  next  after  the  cause  of 
action  accrues. 

S  (1970)  547  would  extend  this  time  hmit  to  four  years.  In 
1965  Chapter  302  of  the  Acts  of  1965  extended  the  statute  from 
two  to  three  years. 

One  of  the  difficulties  involved  in  a  medical  malpractice  action 
is  that  it  has  been  held  in  Capucci  v.  Barone,  266  Mass.  578 
(1929),  that  the  statute  of  limitations  runs  from  the  date  of  an 
operation  and  not  from  the  date  of  discovery  of  the  malpractice. 

In  Pasquale  v.  Chandler,  350  Mass.  450  (1966),  our  Supreme 
Judicial  Court  did  not  overrule  the  Capucci  case,  and  therefore  the 
statute  of  limitations  runs  from  the  date  of  the  operation  if  an 
operation  is  involved. 

In  1965  the  House  of  Representatives  considered  a  bill  which 
would  have  extended  the  time  during  which  a  malpractice  action 
could  be  brought  to  two  years  next  after  the  injured  party  has 
knowledge  of  the  facts  which  give  rise  to  a  cause  of  action  but 
only  within  five  years  after  the  cause  of  action  accrues. 

The  legislative  history  of  H  (1965)  530  is  traced  at  pages  456  to 
458  in  the  case  of  Pasquale  v.  Chandler  cited  above. 

Our  present  statute  resulted  from  H  (1965)  530. 

The  case  of  Pasquale  v.  Chandler  is  authority  to  hold  that  the 
statute  of  hmitations  (where  there  has  been  no  operation  at  least) 
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begins  to  run  from  the  date  of  the  last  treatment. 

If  the  General  Court  wishes  to  deal  with  any  extension  of  the 
time  during  which  a  malpractice  action  may  be  commenced,  it  is 
important  that  the  "discovery  rule"  be  considered.  The  legislature 
could  provide  that  an  action  could  be  brought  within  a  certain 
time  period  after  the  fact  of  malpractice  was  discovered  rather 
than  from  the  actual  date  upon  which  any  malpractice  took  place. 

It  is  obvious  that  unlike  an  assault  or  automobile  tort  the  date 
upon  which  some  act  of  malpractice  becomes  known  is  often 
much  later  than  the  date  of  an  operation  or  of  some  medical 
treatment.  Thus  far  the  courts  and  the  legislature  have  been 
content  to  interpret  Chapter  260  of  the  General  Laws  so  as  to 
start  the  time  Hmit  on  the  date  of  the  operation  or  the  date  of  the 
last  treatment.  It  is  for  the  General  Court,  in  view  of  the  case  of 
Pasquale  v.  Chandler,  to  decide  what  the  poUcy  of  this  Common- 
wealth shall  be. 


SENATE (1970) No.  574 


AN  ACT  RELATIVE  TO  THE  EFFECT  OF  CERTAIN  EVIDENCE  IN 
ACTION  TO  RECOVER  FROM  AN  INSURER  FOR  THEFT  OF  PER- 
SONAL PROPERTY  FROM  A  MOTOR  VEHICLE. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1  Chapter  231  of  the  General  Laws  is  hereby  amended  by  inserting 

2  after  section  85  (F),  the  following  section: 

3  Section  85  (G),  an  action  to  recover  from  an  insurer  under  a  policy 

4  which  provides  coverage  for  theft  of  personal  articles  from  a  motor 

5  vehicle  or  trailer  if  all  windows  and  doors  are  locked  and  if  there  are 

6  visible  signs  of  forcible  entry  into  the  vehicle  or  trailer,  evidence  that 

7  the  entire  vehicle  or  trailer  was  stolen,  shall  be  Prima  Facie  evidence  of 

8  visible  signs  of  forcible  entry. 

We  recommend  this  bUl. 
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This  legislation  applies  to  insurance  policies  which  cover  theft 
of  personal  property  from  a  vehicle  which  has  been  locked  if  there 
are  signs  of  forcible  entry. 

It  is  too  well  known  to  be  considered  remarkable  that  the 
average  motor  vehicle  can  be  forced  open  with  a  bent  wire  coat 
hanger  regardless  of  how  carefully  it  is  locked.  This  is  due  to  the 
fact  that  the  windows  are  made  semi-airtight  by  the  use  of  rubber 
gaskets  which  also  serve  the  purpose  of  protecting  the  glass  from 
shocks  and  bumps. 

The  proposed  bill  would  create  a  presumption  in  favor  of  the 
insured. 

If  the  vehicle  is  stolen  and  if  it  has  been  locked  by  the  owner 
upon  leaving  it,  it  should  be  sufficient  for  the  purposes  of  the 
insurance  pohcy  covering  the  personal  property  to  prove  the  theft 
without  any  further  requirement  of  forcible  entry.  Nefarious 
means  to  gain  entry  to  a  locked  car  can  be  observed  daily  in 
downtown  Boston  when  pohce  remove  illegally  parked  vehicles. 

We  do  not  beheve  that  an  insured  person  should  be  required  to 
show  the  indentations  of  a  pry  bar  or  some  similar  evidence  of 
unsophisticated  forcible  entry. 
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V.  LANDLORD  AND  TENANT 

1 .  Unconscionable  Clauses  in  Rental  Agreements 

HOUSE (1970) No.  1048 


AN    ACT   FORBIDDING   UNCONSCIONABLE   CLAUSES   IN    RENTAL 
AGREEMENTS. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1  Section   15   of  chapter  186  of  the  General  Laws  as  most  recently 

2  amended  by  chapter  445  of  the  acts  of  1945  is  hereby  amended  by 

3  adding  at  the  end  the  following  new  paragraphs: 

4  If  a  court  shaU  find  any  provision  of  a  rental  agreement  concerning 

5  improved  real  property  to  have  been  unconscionable  at  the  time  it  was 

6  made,  the  court  may  refuse  to  enforce  such  rental  agreement,  or  it  may 

7  enforce  the  remainder  of  the  rental  agreement  without  the  unconscion- 

8  able  provision,  or  it  may  so  limit  the  application  of  any  unconscionable 

9  provision  as  to  avoid  any  unconscionable  result. 

10  When  it  is  claimed  or  appears  to  the  court  that  the  rental  agreement 

1 1  or  any  provision  thereof  may  be  unconscionable,  the  parties  shall  be 

12  afforded  a  reasonable  opportunity  to  present  evidence  as  to  its  setting, 

1 3  purpose  and  effect  to  aid  the  court  in  making  the  determination. 

We  recommend  this  bill. 

There  have  been  several  statutes  enacted  in  the  past  few  years 
which  deal  with  the  attempt  to  bring  about  a  reasonable  balance 
between  the  rights  of  the  tenant  and  the  rights  of  the  landlord. 
Examples  of  such  statutes  range  from  the  prohibition  of  any 
provision  in  a  rental  agreement  which  allows  the  landlord  to  evict 
the  tenant  on  the  birth  of  a  child  to  the  prohibition  of  any 
retaliation  on  the  part  of  the  landlord  if  the  tenant  reports 
violation  of  any  health  or  safety  regulations. 

The  proposed  statute  does  not  specifically  indicate  what  speci- 
fic lease  provision  might  be  determined  unconscionable. 

What  might  be  unconscionable  in  one  situation  might  not  be 
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considered  such  in  another  case. 

The  idea  that  a  court  can  protect  the  individual  against  uncon- 
scionable acts  is  certainly  not  a  new  one. 

In  Chapter  106,  §  2-302,  we  find  the  following  provision: 

§  2-302.  Unconscionable  Contract  or  Clause.  (1)  If  the  court  as  a 
matter  of  law  finds  the  contract  or  any  clause  of  the  contract  to  have 
been  unconscionable  at  the  time  it  was  made  the  court  may  refuse  to 
enforce  the  contract,  or  it  may  enforce  the  remainder  of  the  contract 
without  the  unconscionable  clause,  or  it  may  so  limit  the  application  of 
any  unconscionable  clause  as  to  avoid  any  unconscionable  result. 

(2)  When  it  is  claimed  or  appears  to  the  court  that  the  contract  or 
any  clause  thereof  may  be  unconscionable  the  parties  shall  be  afforded 
a  reasonable  opportunity  to  present  evidence  as  to  its  commercial 
setting,  purpose,  and  effect  to  aid  the  court  in  making  the  determina- 
tion. St.l957,  c.  765,  §  1,  effective  Oct.  1,  1958. 

According  to  the  commentary  prepared  by  the  authorities  who 
drew  up  §  2-302  above,  this  section  is  intended  to  make  it 
possible  for  the  courts  to  police  explicitly  against  the  contracts  or 
clauses  which  they  find  to  be  unconscionable. 

Before  the  enactment  of  the  above  section  which  is  a  part  of  the 
Uniform  Commercial  Code,  courts  attempted  to  deal  with  uncon- 
scionability  by  the  use  of  various  legal  fictions.  Faced  with  an 
unconscionable  contract,  the  courts  were  obhged  to  make  a  deter- 
mination that  some  clause  was  against  pubhc  policy  or  not  in 
accordance  with  the  main  purpose  of  the  contract. 

A  case  which  arose  prior  to  the  Uniform  Commercial  Code  is 
that  of  Agoos  Kid  Co.,  Inc.  v.  Blumenthal Import  Corp.,  282  Mass. 
1  (1933),  where  the  court  "got  around"  the  strict  language  of  the 
contract  in  order  to  reach  a  just  result. 

The  lease  or  rental  agreement  is  a  contract.  The  landlord-tenant 
relationship  arises  only  from  a  contract.  It  is  not  possible  for  us  to 
say  that  such  a  landlord-tenant  contract  can  be  made  freely  by  the 
tenant.  In  many  instances  the  tenant  must  sign  the  lease  offered  or 
he  will  not  be  permitted  to  occupy  the  premises.  Rarely  does  the 
tenant  have  the  opportunity  to  bargain  over  the  terms  of  his  rental 
agreement. 

The  protection  which  would  be  afforded  by  the  proposed 
statute  would  be  of  benefit  to  the  class  of  tenant  which  needs 
protection  most;  namely,  the  middle-  and  lower-income  group. 

It  has  been  said  of  legislation  such  as  this  that  the  law  is 
beginning  to  fight  back  against  those  who  once  took  advantage  of 
the  poor  and  illiterate  without  risk  of  exposure  or  interference. 
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From  the  common  law  doctrine  of  intrinsic  fraud,  we  have  over 
the  years  developed  common  and  statutory  law  which  tells  not 
only  the  buyer  but  also  the  seller  to  beware.  This  body  of  law 
recognizes  the  importance  of  a  free  enterprise  system  but  at  the 
same  time  will  provide  the  legal  armor  to  protect  and  safeguard 
the  prospective  victim  from  the  harshness  of  an  unconscionable 
contract. 

We  are  not  advocating  an  interference  with  the  right  of  the 
landlord  nor  do  we  suggest  that  the  landlord  cannot  make  appro- 
priate terms.  We  do  suggest  that  if  under  all  of  the  circumstances  a 
court  shall  find  that  the  terms  were  unconscionable  justice  can  be 
done. 

We  beheve  that  it  is  appropriate  to  restrict  this  provision  to 
residential  property,  and  it  is  the  residential  tenant  whom  we  wish 
to  benefit.  We  recommend  the  following  draft  act: 


1971  DRAFT  ACT 


AN    ACT    FORBIDDING   UNCONSCIONABLE    CLAUSES   IN    RENTAL 
AGREEMENTS 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

Chapter  186  of  the  General  Laws  is  hereby  amended  by  adding  after 
Section  15  the  following  new  paragraphs: 

If  a  court  shall  find  any  provision  of  a  rental  agreement  concerning 
residential  real  property  to  have  been  unconscionable,  as  matter  of  law, 
at  the  time  it  was  made,  the  court  may  refuse  to  enforce  such  rental 
agreement,  or  it  may  enforce  the  remainder  of  the  rental  agreement 
without  the  unconscionable  provision,  or  it  may  so  limit  the  application 
of  any  unconscionable  provision  as  to  avoid  any  unconscionable  result. 

When  it  is  claimed  or  appears  to  the  court  that  the  rental  agreement 
or  any  provision  thereof  may  be  unconscionable,  the  parties  shall  be 
afforded  a  reasonable  opportunity  to  present  evidence  as  to  its  setting, 
purpose  and  effect  to  aid  the  court  in  making  the  determination. 


90  JUDICIAL  COUNCIL  P.D.  144 

VI.  JUVENILE  COURTS  AND  PROCEDURES 


1 .  Confidential  Communications  to  Psychotherapists 

2.  New  Juvenile  Court  Proposals 


HOUSE (1970) No.  3486 


AN  ACT  RELATIVE  TO  CONFIDENTIAL  COMMUNICATIONS  BETWEEN 
CERTAIN  CHILD  PATIENTS  AND  PSYCHOTHERAPISTS. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1  Section  20B  of  chapter  233  of  the  General  Laws,  as  amended  by 

2  chapter  418  of  the  acts  of  1968,  is  hereby  amended  by  inserting  after 

3  subsection  (f)  the  following  subsection: 

4  (g)  In  delinquency  proceedings,  on  complaint  against  a  child,  in  the 

5  Boston  juvenile  court,  juvenile  sessions  of  district  courts  or  superior 

6  court  unless  the  judge,  in  his  discretion,  finds  that  it  is  more  important 

7  to  the  interests  of  justice  that  the  communication  be  privileged.  The 

8  disclosure   of  such   a   communication   shall   be   the   purposes  of  the 

9  immediate  proceeding  and  shall  not  be  available  as  record  evidence  in 

10  proceedings  on  any  new  or  unrelated  complaint  or  in  any  subsequent 

1 1  criminal  proceedings  relative  to  the  same  complaint. 

Under  the  provisions  of  Chapter  233,  §  20B,  the  privilege 
granted  by  the  law  which  makes  communications  to  psychothera- 
pists beyond  judicial  inquiry  would  be  lost  were  this  new  statute 
enacted  if  the  proceeding  was  one  which  involved  an  adjudication 
of  juvenile  delinquency  under  Chapter  119,  §  52,  et  seq. 

At  present  §  20B  contains  provisions  which  would  permit 
privileged  communications  to  psychotherapists  to  be  made  the 
subject  of  inquiry  in  the  event  that  the  emotional  or  mental 
condition  of  an  individual  was  being  determined. 

If  by  this  proposed  new  statute  it  is  intended  that  the  Juvenile 
Court  judge  may  inform  himself  relative  to  the  emotional  or 
mental  condition  of  the  child  and  in  so  doing  may  strip  away  the 
cloak  of  confidentiahty  where  there  has  been  a  privileged  com- 
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munication  to  a  psychotherapist,  we  think  that  the  proposal  is 
both  useful  and  appropriate. 

If  on  the  other  hand  the  confidential  information  was  used  as  a 
basis  for  an  adjudication  of  dehnquency,  there  is  some  doubt  as  to 
the  appropriateness  of  the  proposed  statute. 

'it  can  only  be  assumed  that  the  adjudication  would  be  on 
legally  admissible  evidence  of  the  commission  of  an  act  which  was 
criminal  in  nature.  In  the  interest  of  the  child,  defense  counsel 
might  wish  to  waive  privilege. 

In  the  second  stage  of  the  Juvenile  Court  proceeding,  namely 
the  stage  when  the  disposition  takes  place,  the  privileged  informa- 
tion is  of  far  more  significance.  We  think  that  it  is  at  this  stage  that 
the  court  may  be  helped  if  such  information  is  no  longer  privi- 
leged. 

We  therefore  recommend  the  following  draft  act: 


1971  DRAFT  ACT 


AN  ACT  RELATIVE  TO  CONFIDENTIAL  COMMUNICATIONS  BETWEEN 
CERTAIN  CHILD  PATIENTS  AND  PSYCHOTHERAPISTS 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

Section  20B  of  Chapter  233  of  the  General  Laws,  as  amended  by 
Chapter  418  of  the  Acts  of  1968,  is  hereby  amended  by  inserting  after 
subsection  ff)  the  following  subsection: 

(g)  In  delinquency  proceedings,  on  complaint  against  a  child,  in  the 
Boston,  Worcester,  or  Springfield  juvenile  court,  juvenile  sessions  of 
district  courts  or  superior  court  unless  the  judge,  in  his  discretion,  finds 
that  it  is  more  important  to  the  interests  of  justice  that  the  communica- 
tion be  privileged.  The  disclosure  of  such  a  communication  shall  be 
limited  to  the  determination  of  the  mental  or  emotional  condition  of 
the  child  then  subject  to  the  dehnquency  proceedings  and  shall  not  be 
available  as  record  evidence  in  proceedings  on  any  new  or  unrelated 
complaint  or  in  any  subsequent  criminal  proceedings  relative  to  the 
same  complaint. 
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NEW  PROPOSALS 
JUVENILE  COURTS  AND  PROCEDURE 


The  "Uniform  Juvenile  Court  Act"  which  was  printed  as  H 
(1970)  4633  and  as  H  (1970)  4630  was  referred  to  the  Judicial 
Council  by  Chapter  29  of  the  Resolves  of  1970.  The  proposed  act 
is  32  pages  in  length  and  serves  no  useful  purpose  to  reprint  it 
here. 

It  is  our  conclusion  that  it  should  not  be  adopted  in  Massachu- 
setts; but  we  recommend  that  the  question  of  juvenile  court 
procedure,  and  a  number  of  other  concerns  in  the  field  of  delin- 
quency and  neglect  of  children,  be  made  the  subject  of  a  continu- 
ing study  by  the  various  agencies  which  are  involved. 

New  legislation  pertaining  to  the  juvenile  and  the  youthful 
offender  has  been  prepared  by  a  number  of  interested  parties 
including  the  Governor's  Committee  on  Law  Enforcement  and 
Administration  of  Criminal  Justice,  the  Massachusetts  Law  Re- 
form Institute,  the  State  Council  on  Juvenile  Behavior,  and  per- 
haps other  groups.  We  have  taken  pains  to  make  a  study  of  the 
proposals  which  have  been  prominently  mentioned  and  believe 
that  insufficient  or  inadequate  consideration  is  all  too  apparent. 
There  is  no  deadline  for  the  renovation  of  juvenile  procedure  if  a 
renovation  is  needed. 

Interest  in  new  approaches  to  juvenile  procedure  has  been 
stimulated  by  the  Task  Force  Report  "Juvenile  Delinquency  and 
Youth  Crime,"  a  report  on  Juvenile  Justice  made  by  the  Presi- 
dent's Commission  on  Law  Enforcement  and  Administration  of 
Justice,  February,  1967. 

The  presidential  commission  made  twelve  recommendations  for 
the  improvement  of  the  "Juvenile  Justice  System"  which  can  be 
summarized  as  follows: 


SUMMARY  OF  1967  RECOMMENDATIONS  OF 

PRESIDENTUL  TASK  FORCE  ON 

JUVENILE  DELINQUENCY  AND  CRIME 

1.  Establishment  of  guidelines  for  Police  Department  handling  of  juve- 
niles including  alternative  referrals  to  non-judicial  youth  serving 
agencies. 

2.  Training  of  police  officers  in  handling  juveniles  and  young  offenders. 

3.  Limitation  on  informal  "station-house"  adjustment  of  cases  by 
police. 
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4.  Provide  alternatives  to  adjudication  as  a  delinquent  by  referring  the 
individual  to  a  non-judicial  agency. 

5.  Increase  referrals  to  community  agencies. 

6.  Provide  a  preliminary  conference  with  the  juvenile  court  where  an 
informal  disposition  can  be  made  without  any  adjudication  of  delin- 
quency. 

7.  Provide  a  "consent  decree"  in  lieu  of  adjudication  of  delinquency. 
The  juvenile  would  consent  to  follow  a  treatment  program  outside 
an  institution. 

8.  Elimination  of  the  concept  that  there  is  some  conduct  which  is 
"illegal  only  for  a  child."  The  "delinquent"  adjudication  could  be 
given  only  for  what  would  be  a  crime  if  committed  by  an  adult. 

9.  Restriction  on  pre-hearing  detention  and  separate  detention  facil- 
ities for  juveniles. 

10.  Provide  formal  advance  notice  to  the  juvenile  and  his  parents  of  the 
charges  being  made. 

1 1.  Provide  counsel  wherever  coercive  action  is  possible. 

12.  Divide  court  hearings  into  adjudicatory  and  dispositional  proceed- 
ings. 

These  guidelines  or  recommendations  are  clearly  not  as  signifi- 
cant in  this  Commonwealth  as  they  may  be  elsewhere. 

Another  impetus  for  new  approaches  to  juvenile  procedure 
results  from  recent  judicial  decisions,  notably  In  Re  Gault,  387 
U.S.  1  (1967),  In  Re  Winship,  397  U.S.  358  (1970),  ^nd  Marsden 
V.  Commonwealth,  352  Mass.  564  (1967). 

Under  these  judicial  decisions  it  is  clear  that  the  constitution  of 
the  United  States  requires: 

1.  A  juvenile  shall  have  the  right  to  counsel  at  all  stages  of  any 
proceeding  in  which  a  delinquency  adjudication  might  be  made. 

2.  A  juvenile  shall  have  the  right  to  remain  silent  and  cannot  be  made 
to  testify  against  himself. 

3.  Any  complaint  against  a  juvenile  must  be  proved  beyond  a  reason- 
able doubt.  The  presumption  is  one  of  innocence  and  constitutional 
due  process  must  be  assured. 

4.  A  juvenile  shall  be  given  timely  notice  (and  notice  shall  be  given  his 
parent  or  guardian)  in  advance  of  the  hearing  of  the  specific  issues 
that  must  be  met. 

5.  A  juvenile  shall  have  the  right  to  confront  any  witnesses  against  him 
and  to  cross-examine  them. 

To  make  sure  that  these  constitutional  guarantees  are  preserved, 
the  District  Courts  have  provided  certain  rules  for  "Proceedings 
Against  Children"  as  follows: 
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RULES  OF  THE  DISTRICT  COURTS 

PROCEEDINGS  AGAINST  CHILDREN 

RULE  82. 
Applicability  of  District  Court  Rules 

Rules  of  the  District  Courts  which  are  apphcable  to  proceedings 
against  adults  shall,  so  far  as  pertinent,  be  applicable  in  proceed- 
ings against  children  between  the  ages  of  seven  and  seventeen, 
except  as  otherwise  expressly  provided. 


RULE  83. 
Notice  of  Rights  to  be  Attached  to  Summons 

A  summons  issued  upon  a  complaint  against  a  child  alleged  to 
be  wayward  or  delinquent  shall  have  attached  thereto  the  fol- 
lowing: 

(1)  A  copy  of  the  complaint. 

(2)  You  have  a  right  to  legal  counsel  at  all  stages  of  the  proceedings. 
If  you  are  unable  to  afford  counsel  the  court  will  appoint  counsel  for 
you. 

(3)  If  you  are  of  the  opinion  that  all  or  any  of  the  allegations 
contained  in  the  complaint  are  not  true,  you  have  a  right  to  deny  the 
same  and  are  entitled  to  a  hearing  before  this  court  thereon. 

(4)  You  have  the  privilege  against  self-incrimination  and  in  conse- 
quence, you  have  a  right  to  remain  silent  and  to  require  the  complainant 
to  prove  any  and  all  charges  made  against  you. 

(5)  You  have  the  right  to  be  confronted  by  the  person  making  any 
accusation  against  you  and  to  cross-examine  that  person  and  any  other 
persons  called  to  testify  against  you. 

(6)  You  may  produce  witnesses  in  your  own  behalf  at  the  hearing  of 
the  complaint. 

(7)  If  there  should  be  an  adjudication  or  order  of  commitment 
against  you,  you  have  a  right  to  appeal  to  the  Superior  Court  of  this 
county  at  the  time  thereof. 

(8)  You  may,  for  cause,  request  a  continuance  of  the  hearing. 

(9)  Any  questions  relating  to  your  rights  may  be  submitted  by  you 
to  the  court  at  the  hearing. 
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RULE  84. 

Copy  of  Complaint  to  be  Attached  to  Summons 
to  Parent,  Guardian  or  Agency 

A  summons  to  a  parent,  guardian  or  other  person  or  agency 
whose  presence  in  court  is  or  may  be  required  by  law,  shall  have 
attached  thereto  a  copy  of  the  complaint. 


RULE  85. 
Representation  by  Counsel 

A  child  between  seven  and  seventeen  years  of  age  against  whom 
a  complaint  is  made  that  he  or  she  is  a  wayward  or  delinquent 
child,  shall  be  represented  by  counsel  at  every  stage  of  the  pro- 
ceedings if  it  shall  appear  to  the  court  that  such  child  may  be 
committed  to  the  custody  of  the  Department  of  Youth  Services  as 
the  result  of  such  complaint. 

In  every  case  where  the  court  shall  determine  that  such  a  child 
should  be  tried  for  an  offense  or  violation,  instead  of  being  dealt 
with  as  a  wayward  or  delinquent  child,  such  child  shall  be  repre- 
sented by  counsel.  Such  determination  shall  be  accompanied  by  a 
finding  in  writing  of  the  reasons  or  considerations  therefor. 

The  court  may  require  psychological  testing  and  psychiatric 
examination  whenever  expedient. 

Appointment  of  counsel,  or  an  election  to  proceed  without 
counsel,  shall  be  governed  by  the  provisions  of  Rule  79. 

In  addition  to  these  rules.  Chapter  1 19,  §  58,  of  the  General 
Laws  was  amended  in  1969  so  as  to  read: 

§  58.  Adjudication:  Proceedings  After  Adjudication  At  the  hearing 
of  a  complaint  against  a  child  the  court  shall  hear  the  testimony  of  any 
witnesses  that  appear  and  take  such  evidence  relative  to  the  case  as  shall 
be  produced.  If  the  allegations  against  a  child  are  proved  beyond  a 
reasonable  doubt,  he  may  be  adjudged  a  wayward  child  or  a  delinquent 
child. 

We  provide  further  protection  in  Massachusetts  which  appears 
to  be  in  addition  to  the  rights  guaranteed  under  the  U.S.  Constitu- 
tion. Under  G.  L.  Chapter  1 19,  §  56: 

"...  A  child  adjudged  a  wayward  child  or  delinquent  child  may 
appeal  to  the  superior  court  upon  adjudication,  and  also  may  appeal  to 
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said  court  at  the  time  of  the  order  of  commitment  or  sentence,  and 
such  child  shall,  at  the  time  of  sentence,  be  notified  of  his  right  to 
appeal ..." 

If  there  is  an  appeal  t6  the  superior  court,  a  jury  trial  is 
guaranteed  at  which  the  Commonwealth  must  prove  that  the 
juvenile  is  dehnquent  by  reason  of  having  committed  an  act  which, 
for  an  adult,  would  be  a  crime. 

It  would  appear  that  from  a  purely  legal  and  constitutional 
approach  we  have  provided  for  the  protection  of  the  rights  of  the 
juvenile.  We  do  not  in  this  year  of  1971  need  any  new  legislation 
of  an  emergency  nature  because  the  present  machinery  disregards 
constitutional  rights.  This  is  not  to  say  that  we  cannot  stand 
improvements  but  merely  that  there  is  no  emergency  condition  at 
this  time. 

Having  recognized  the  constitutional  rights  of  the  juvenile,  we 
might  pause  to  consider  if  we  have  also  made  any  progress  with 
the  various  recommendations  of  the  Presidential  Task  Force  in 
1967.  It  is  believed  that  we  have  made  progress  in  certain  of  these 
recommendations,  but  there  are  some  where  no  action  has  yet 
been  taken  in  a  formal  way. 

1.  We  still  seem  to  follow  the  procedure  of  bringing  the  juvenile  to 
court,  often  on  a  delinquency  basis,  rather  than  making  a  referral  to 
a  non-judicial  agency.  There  seems  to  be  an  exception  in  the  case  of 
drug  use,  but  the  practice  is  inconsistent. 

2.  We  do  not  provide  any  formal  "preliminary  conference"  at  the 
juvenile  court  or  any  formal  "consent  decree"  such  as  are  recom- 
mended, but  we  have  both  of  these  concepts  in  effect  with  the  three 
juvenile  courts  in  Boston,  Worcester,  and  Springfield.  In  juvenile 
sessions  of  district  courts,  as  weU  as  in  the  juvenile  courts,  many 
cases  are  given  a  hearing  with  no  adjudication  of  deUnquency,  and  a 
"treatment"  program  is  agreed  upon  —  again  informally. 

3.  By  a  process  of  continued  hearings,  we  very  often  have  two  hearings 
—  one  an  adjudicatory  and  the  second  a  dispositional  hearing. 

We  thus  find  that  we  have  in  Massachusetts  a  juvenile  procedure 
which  is  not  found  wanting  when  tested  against  the  recommenda- 
tions of  the  1967  Presidential  Task  Force  and  the  most  recent 
decisions  of  the  United  States  Supreme  Court. 

Have  we  a  perfect  system?  By  no  means  and  in  no  way  .  .  .  but 
we  would  not  be  well  served  by  adopting  one  of  the  more 
well-known  current  proposals  or  the  Uniform  Act. 

The   District   of  Columbia  has,  as  of  early   1971,  adopted  a 
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version  of  the  "Uniform  Juvenile  Court  Act,"  but  we  wish  to 
point  out  that  this  change  in  the  procedure  came  when  a  "Family 
Court"  replaced  the  existing  juvenile,  probate,  and  relevant  crimi- 
nal proceedings  involving  the  family.  The  model  acts  and  the 
uniform  acts  are  somewhat  better  welcomed  into  a  jurisdiction 
which  has,  or  contemplates,  a  "Family  Court"  which  has  jurisdic- 
tion of  all  matters  pertaining  to  the  welfare  of  the  young  person 
including  adoption,  abuse,  neglect,  custody,  physical  and  mental 
treatment,  delinquency,  need  of  support,  domestic  relations,  etc. 

In  our  judicial  system,  which  covers  rural  and  urban  areas,  the 
juvenile  court  is  more  specialized. 

We  have  not  heard  of  any  of  our  juvenile  courts,  or  juvenile 
sessions,  which  are  currently  "behind"  in  the  disposition  of  pend- 
ing cases,  and  the  reason  for  this  is  certainly  not  because  most 
juveniles  are  committed  to  institutions.  We  are  told  that  in  the 
Boston  Juvenile  Court  only  5  percent  of  those  adjudicated  are 
committed.  We  believe  that  adequate  statistics  should  be  gathered 
for  study. 

Among  the  considerations  raised  by  the  new  proposals  for 
juvenile  procedure  which  we  think  should  be  further  studied  in 
depth  are  the  following: 


1.    Control  over  the  Complaint: 


2.    Detailed    Investigations    in    All 
Cases: 


3.  How  Many  More  Juvenile  Pro- 
bation Officers  Would  be 
Needed?: 

4.  Should  the  Age  Be  9-19  Rather 
Than  7-17?: 


A  police  officer  cannot  make  a 
complaint  against  a  juvenile  with- 
out any  review  of  his  actions.  In 
some  courts  complaints  for  inconse- 
quential matters  are  discouraged. 
Should  a  probation  officer  or  some 
other  professional  (not  a  poUce  of- 
ficer) be  required  to  consent  to  the 
issuance  of  a  complaint? 
Should  the  probation  department 
be  required  to  make  a  detailed  in- 
vestigation in  all  cases?  In  some 
instances  this  is  neither  desirable 
nor  even  sensible. 

It  is  estimated  that  under  any  of 
the  new  proposals  at  least  25  per- 
cent more  probation  officers  would 
be  required  at  minimum. 
This  is  proposed  to  include  some 
"youthful"  offenders  and  to  elimi- 
nate those  under  nine  years.  Is 
there  a  reason  for  this? 
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5.  Should  Runaways,  Truants,  and 
Stubborn  Children  Be  Taken 
Before  a  Non-judicial  Agency?: 


Should  All  Cases  Be  Prosecuted 
by  a  Juvenile  Prosecutor?: 


7.  Should  Personal  Service  of  the 
Subpoena  Be  Required  on  the 
Juvenile?: 

8.  What  Should  the  Policy  Be  on  a 
Pre-hearing  Release? : 

9.  "Station  House"  Adjustment  of 
Cases  Is  Provided  for  in  the  Uni- 
form Act  and  Other  Model 
Acts,  but  Is  It  Discouraged  by 
the  Presidential  Commission?: 

10.  Where  in  Massachusetts  Is  It 
Possible  to  Detain  the  Small 
Number  of  Juveniles  Who  Must 
Be  Placed  Under  Strict  Re- 
straint to  Protect  Society  from 
Violent  Criminal  Acts?: 

11.  Should   There   Be   a   Complete 
for  the  Juvenile 


Set   of   Rules 
Courts?: 
12.  Should    the 
Limited   to    a 


Disposition  Be 
One-Year  Maxi- 
mum Detention?  (The  Judge 
Does  Not  Really  Give  a  Sen- 
tence, Except  to  the  Youth  Ser- 
vice Commission,  for  an 
Indefinite  Time  Which  Has 
Been  as  Little  as  Part  of  a  Day): 

13.  Should  the  Commonwealth  Pay 
All  of  the  Costs  for  the  Defense 
of  a  Juvenile?: 

14.  Should  the  Procedure  Require 
Formalized  and  Separate  Hear- 
ings for  Adjudication  First  and 
Disposition  Later?: 


These  cases  are  now  handled  in  the 
juvenile  court.  It  is  urged  that  they 
are  not  offenders  and  their  conduct 
is  wrong  only  because  they  are  chil- 
dren. Should  a  "youth  service"  or 
j^ocial  agency  handle  them? 
This  proposal  could  obviously  be  a 
great  expense;  and  in  fact,  should 
not  all  cases  be  prosecuted  by  a 
professional  lawyer  rather  than  a 
police  officer? 

This  proposal  is  almost  impossible 
to  carry  out  as  a  practical  matter. 

Judicial  discretion  is  urged  as  the 

answer. 

Should  the  police  role  be  based  on 

statutory  authority?  Probably  not. 


A  solution  is  needed  since  a  juvenile 
cannot  be  held  at  a  jail  or  in  a 
prison. 


There  is  no  complete  set  of  rules  at 
this  time. 

It  is  felt  by  some  judges  that  juve- 
niles involved  in  violent  acts,  in- 
cluding murder,  have  been  released 
too  soon. 


The  juvenile  is  hardly  able  to  pay 
such  costs.  Should  the  family  pay? 

As   an   ideal,    such  a  proposal  has 
some  merit  but  not  in  all  cases. 
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15.  Should  the  Jury  Trial  Be  Pre-  What  reason  can  be  given  to  deny 

served    When    There    Is    an  this  right,  as  it  seems  to  be  denied 

Appeal?    Should    There    Be    a  in   the   new   District   of  Columbia 

"Young"    Jury    or    a    6-Man  procedure? 
Jury?: 

It  is  our  understanding  that  no  one  in  a  position  of  competence 
seriously  suggests  the  enactment  of  the  proposed  uniform  act 
referred  to  us,  and  we  reject  it  as  entirely  ill-suited  to  our  needs. 

It  is  our  recommendation  that  the  improvement  of  juvenile 
procedure  be  a  matter  for  the  immediate  consideration  of  a  group 
composed  of  the  Judicial  Council,  the  State  Council  on  Juvenile 
Behavior,  the  office  of  the  Commissioner  of  Probation,  Youth 
Service,  Special  Education,  the  Division  of  Child  Guardianship,  the 
Governor's  Committee  on  Law  Enforcement  and  the  Administra- 
tion of  Justice,  and  such  other  groups  as  may  be  able  to  work 
effectively  in  the  matter.  A  professional  effort  by  the  professional 
team  which  is  involved  in  the  juvenile  procedure  and  problems 
must  move  carefully  and  deliberately  towards  the  best  solution 
possible. 

In  the  course  of  our  study  of  this  matter  we  have  discovered 
that  substantial  changes  in  our  juvenile  procedures  have  been 
advocated  by  persons  who  have  had  no  experience  in  our  juvenile 
court  system  which  includes  social  services,  psychological  evalua- 
tion, physical  and  mental  examinations,  and  investigations  by  the 
probation  department.  Measures  have  been  recommended  which 
would  have  repressive  tendencies  and  a  retrogressive  course  so  far 
as  the  juvenile  is  concerned.  We  must  get  the  views  of  the  people 
who  are  professionally  qualified  and  experienced  in  all  phases  of 
the  juvenile  court  picture. 

The  judicial  role  is  to  coordinate  and  evaluate  the  sometimes 
conflicting  views  of  the  poHce,  the  probation  officer,  the  parents, 
the  school  authorities,  and  the  adviser  on  physical  and  mental 
health.  The  authority  figure  in  the  picture  should  be  the  juvenile 
court  judge. 
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JUDICIAL  COUNCIL 


G.L.  (Ter.  Ed.)  Chapter  221,  §§  34A-34C 

The  Judicial  Council  Was  Established  To  Make  A  Continu- 
ous Study  Of  The  Organization,  Procedure,  And  Practice  Of 
The  Courts. 

The  Council  Makes  Reports  Requested  By  The  Legislature 
And  Suggests  Improvements  In  The  Administration  Of 
Justice. 

Statutory  Authority 

Section  34 A.  There  shall  be  a  Judicial  Council  for  the  continuous  study  of  the 
organization,  rules  and  methods  of  procedure  and  practice  of  the  judicial  system 
of  the  Commonwealth,  the  work  accomplished,  and  the  results  produced  by  that 
system  and  its  various  parts.  Said  council  shall  be  composed  of  the  chief  justice 
of  the  supreme  judicial  court  or  some  other  justice  or  former  justice  of  that  court 
appointed  from  time  to  time  by  him;  the  chief  justice  of  the  superior  court  or  some 
other  justice  or  former  justice  of  that  court  appointed  from  time  to  time  by  him; 
the  judge  of  the  land  court  or  some  other  judge  or  former  judge  of  that  court  ap- 
pointed from  time  to  time  by  him;  the  chief  justice  of  the  municipal  court  of  the 
city  of  Boston  or  some  other  justice  or  former  justice  of  that  court  appointed  from 
time  to  time  by  him;  one  judge  of  a  probate  court  in  the  Commonwealth  and  one 
justice  of  a  district  court  in  the  Commonwealth  and  not  more  than  four  members 
of  the  bar  all  to  be  appointed  by  the  governor,  with  the  advice  and  consent  of  the 
executive  council.  The  appointment  by  the  governor  shall  be  for  such  periods  not 
exceeding  four  years,  as  he  shall  determine. 

Section  34B.  The  Judicial  Council  shall  report  annually  on  or  before  December 
first  to  the  governor  upon  the  work  of  the  various  branches  of  the  judicial  system. 
Said  council  may  also  from  time  to  time  submit  for  the  consideration  of  the  justices 
of  the  various  courts  such  suggestions  in  regard  to  rules  of  practice  and  procedure 
as  it  may  deem  advisable. 

Section  34C.  No  member  of  said  council,  except  as  hereinafter  provided,  shall 
receive  any  compensation  for  his  services,  but  said  council  and  the  several  members 
thereof  shall  be  allowed  from  the  state  treasury  out  of  any  appropriation  made  for 
the  purpose  such  expenses  for  clerical  and  other  services,  travel  and  incidentals  as 
the  governor  and  council  shall  approve.  The  secretary  of  said  council,  whether  or 
not  a  member  thereof,  shall  receive  from  the  Commonwealth  a  salary  of  ten  thou- 
sand dollars. 
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MEMBERS  OF  THE  COUNCIL 
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ELIJAH  ADLOW  of  Boston,  Chairman 

REUBEN  L.  LURIE  of  Brook  line 
JOHN  A.  COSTELLO  of  Andover 
ARTHUR  A.  THOMSON  of  North  Andover 
LIVINGSTON  UKIA.  of  Concord 
CHARLES  W.  BARTLETT  of  Dedham 
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PAUL  T.  SMITH  of  Brighton 
JOHN  V.  SPALDING  of  Newton  Highlands 

JAMES  B.  MULDOON  of  Weston,  Secretary 
Three  Center  Plaza,  Boston,  Mass.  02108 


INQUIRIES  CONCERNING  THIS  REPORT 

This  report  is  distributed  by  the  Public  Document  Room  at 
the  State  House  in  Boston.  Copies  are  sent  to  all  members 
of  the  legislature,  judges,  clerks  of  court,  libraries,  city  and 
town  clerks,  and  many  others.  As  long  as  the  supply  lasts, 
copies  of  this  report  and  also  copies  of  some  earlier  reports 
can  be  obtained,  without  charge,  by  requesting  them  from  the 
Pubhc  Document  Room,  State  House,  Boston,  Massachusetts 
02133. 

Correspondence  may  be  sent  to  James  B.  Muldoon,  Secre- 
tary, Judicial  Council  of  Massachusetts,  Three  Center  Plaza, 
Boston,  Massachusetts  02108, 
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RESOLUTION 


At  a  meeting  of  the  Judicial  Council  on  June  2,  1971,  it  was 
unanimously 

Resolved  that  the  Judicial  Council  marks  with  sorrow  the 
passing  of  Chief  Justice  Raymond  S.  Wilkins,  a  member  of 
the  Judicial  Council  since  his  retirement  from  our  Supreme 
Judicial  Court,  and  records  its  unanimous  expression  of  the 
fact  that  it  was  an  honor  and  a  distinct  pleasure  to  have  been 
associated  with  Chief  Justice  Wilkins  while  he  was  a  member 
of  the  Judicial  Council.    It  was  further 

Resolved  that  a  copy  of  the  foregoing  be  delivered  to  the 
family  of  the  late  Chief  Justice  Raymond  S.  Wilkins  as  an 
expression  of  the  sentiments  of  the  Judicial  Council  of  Massa- 
chusetts. 


Honorable  Elijah  Adlow 

Charles  W.  Bartlett,  Esq. 

Honorable  John  A.  Costello 

Professor  Livingston  Hall 

Honorable  Reuben  L.  Lurie 

Paul  T.  Smith,  Esq. 

Paul  A.  Tamburello,  Esq. 

Honorable  Arthur  A.  Thomson 

Members  of  the  Judicial  Council 

James  B.  Muldoon,  Secretary 
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INDEX  TO  JUDICIAL  COUNCIL  REPORTS 


The  first  index  to  the  Judicial  Council  Reports  will  be 
found  in  the  Twenty-Seventh  Report  for  1951  at  pages  89 
to  117.  This  index  covers  the  Judicial  Council  Reports 
from  1924  to  1951. 

Also  in  this  Twenty-Seventh  Report  is  an  index  to  letters 
of  the  Administrative  Committee  of  the  District  Courts  dur- 
ing 1929  to  1951  at  page  57. 

For  the  years  after  1951  the  Judicial  Council  Secretary  has 
maintained  an  index  which  will  be  published  in  the  future. 

Until  1957  the  Judicial  Council  pubhshed  statistics  and 
summaries  of  the  work  of  the  various  courts.  Beginning  in 
1957  these  summaries  have  been  pubhshed  in  the  Annual 
Report  by  the  Executive  Secretary  of  the  Supreme  Judicial 
Court. 


P.D.  144  JUDICIAL  COUNCIL  11 

I.     THE  ADMINISTRATION 
OF  JUSTICE 

1.  An  Intermediate  Appellate  Court? 

2.  Additional  Superior  Court  Judges 

3.  Recall  Of  Retired  Judges 

4.  Special  Justices 

5.  Commission  On  Judicial  Qualifications 

AN  INTERMEDIATE  APPELLATE  COURT? 

The  Judicial  Council  has  recommended  the  establishment 
of  an  intermediate  appellate  court  since  1967. 

Such  an  intermediate  appellate  court  has  been  considered 
by  the  Judicial  Council  for  many  years. 

In  our  Report  for  1927  we  remarked  that  suggestions  were 
made  that  "a  new  intermediate  court  of  appeal  be  created,  to 
hear  and  decide  cases  tried  in  the  Superior  Court,  the  Land 
Court,  the  Probate  Courts  and  the  appellate  divisions  of  the 
District  Courts,  with  some  kind  of  provision  insuring  that 
only  the  Supreme  Judicial  Court  shall  finally  pass  upon  cer- 
tain important  classes  of  cases." 

We  did  not  recommend  the  creation  of  the  intermediate 
appellate  court  in  1927.  It  was  thought  then  that  the  decisions 
of  such  an  intermediate  court  would  be  final  in  many  cases 
and  that  we  would  be  faced  with  some  uncertainty  if  a  deci- 
sion was  rendered  by  the  intermediate  appellate  court  on  a 
question  which  had  not  been  previously  settled  by  the  Supreme 
Judicial  Court.  The  idea  of  an  intermediate  appellate  court 
is  based  somewhat  on  the  method  employed  in  1891  setting 
up  the  Circuit  Courts  of  Appeal  in  the  federal  system.    These 

See  H  (1972)  347  and  S  (1972)  511  for  similar  proposed  legislation. 
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courts  review  the  decisions  of  tlie  District  Courts  of  the  United 
States  and  thus  lessen  the  pressure  on  the  United  States  Su- 
preme Court.  Since  the  United  States  Supreme  Court  may 
dechne  to  take  jurisdiction  in  many  instances,  the  system  of 
the  Circuit  Courts  permits  our  greatest  appeal  court  to  address 
itself  to  cases  of  major  consequence. 

Another  facet  of  the  appellate  problem  is  the  time  and  ex- 
pense involved  in  taking  an  appeal.  Since  our  Supreme  Court 
must  hear  all  appeals  presented  to  it,  even  those  with  small 
merit,  it  necessarily  takes  a  considerable  time  to  get  a  final  de- 
cision. To  avoid  complete  stagnation,  our  Supreme  Judicial 
Court  has  the  authority  under  G.L.  (Ter.  Ed.)  Chapter  211, 
§  8,  to  "cause  a  rescript  containing  a  brief  statement  of  the 
grounds  and  reasons  of  the  decision  to  be  filed." 

In  1971  a  measure  was  introduced  as  H  6263  to  create  a 
new  intermediate  appellate  court  consisting  of  a  chief  justice 
and  five  associate  justices.  This  court,  which  could  function 
in  panels  of  three  judges,  was  to  sit  in  Boston. 

Section  5  of  H  (1971)  6263  provided: 

Power  of  court.  The  appeals  court  shall  be  vested  with  all  powers 
and  authority  necessary  to  carry  into  execution  its  judgments,  decrees, 
determinations  and  orders  in  matters  within  its  jurisdiction  according 
to  the  rules  and  principles  of  common  law  and  the  constitution  and 
laws  of  the  commonwealth,  and  subject  to  the  appellate  jurisdiction, 
supervision  and  superintendence  of  the  supreme  judicial  court. 

In  Section  9  it  was  provided  that  the  grounds  for  the  deci- 
sion of  the  intermediate  court  of  appeals  should  be  stated  and 
filed.  H  (1971)  6263  also  provided  that  the  intermediate  court 
of  appeals  could  enter  a  rescript  as  the  Supreme  Judicial  Court 
has  done  for  some  time.  If  it  is  intended  to  give  Utigants  the 
satisfaction  of  having  their  case  heard  and  decided  by  an  ap- 
pellate court,  it  might  be  better  to  avoid  the  use  of  a  rescript 
in  an  intermediate  appellate  court.  Many  htigants  do  not 
seem  wholly  satisfied  by  the  rescript  decision.  It  has  been 
said  by  a  prominent  justice  of  our  Supreme  Judicial  Court 
that  it  sometimes  takes  as  long  to  boil  down  the  facts  and 
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law  into  a  brief  statement  for  a  rescript  as  to  set  them  forth 
fully  in  a  regular  opinion. 

We  note  also  in  Section  9  of  H  (1971)  6263  that  no  opin- 
ions, rescripts,  or  other  determinations  of  the  intermediate 
appellate  court  would  be  pubhshed  by  the  Reporter  of  Deci- 
sions, who  pubHshes  the  decisions  of  the  Supreme  Judicial 
Court,  unless  the  intermediate  appellate  court  directed  and 
the  Supreme  Judicial  Court  approved  such  publication. 

It  would  seem  that  the  intermediate  appellate  court  should 
not  pubHsh  its  decisions  as  a  general  rule. 

We  think  it  is  noteworthy  to  set  forth  certain  portions  of  H 
(1971)  6263  as  follows: 

Jurisdiction.  Subject  to  such  further  appellate  review  by  the  su- 
preme judicial  court  as  may  be  permitted,  pursuant  to  section  eleven 
or  otherwise,  the  appeals  court  shall  have  concurrent  appellate  juris- 
diction with  the  supreme  judicial  court,  to  the  extent  review  is  other- 
wise allowable,  with  respect  to  a  determination  made  in  the  superior 
court,  the  land  court  and  the  probate  courts,  (a)  in  all  civil  proceed- 
ings at  law  or  in  equity  without  limit  as  to  the  subject  matter  or 
amount  in  controversy;  (b)  in  proceedings  in  the  superior  court  for 
the  review  of  administrative  determinations ;  (c)  in  proceedings  in  the 
superior  court  relating  to  mandamus,  certiorari,  and  all  other  extra- 
ordinary writs ,  and  (d)  in  criminal  cases,  irrespective  of  whether  sen- 
tence has  been  imposed,  except  in  review  of  convictions  for  first  degree 
murder  where  a  sentence  of  death  or  life  imprisonment  has  been  im- 
posed. A  report  from  the  superior,  land  or  probate  courts  of  any 
case,  in  whole  or  in  part,  or  any  question  of  law  arising  therein  shall 
be  deemed  within  the  concurrent  appellate  jurisdiction  of  the  supreme 
judicial  court  and  the  appeals  court. 

Without  regard  to  whether  review  is  by  appeal,  bill  of  exceptions, 
report  or  otherwise,  appellate  review  of  decisions  made  in  the  superior, 
land  or  probate  courts,  if  within  the  jurisdiction  of  the  appeals  court, 
shall  be  in  the  first  instance  by  the  appeals  court  except  in  the  follow- 
ing cases  in  which  appellate  review  shall  be  directly  by  the  supreme 
judicial  court  without  the  necessity  of  any  prior  hearing  or  decision 
by  the  appeals  court  on  the  merits  of  the  issues  sought  to  be  reviewed. 

(a)  where  the  chief  justice  or  an  associate  justice  of  the  supreme 
judicial  court  grants  leave  for  a  direct  review  by  that  court, 

(b)  where  either  a  majority  of  the  justices  of  the  appeals  court 
considering  a  particular  case  or  of  the  appeals  court  as  a  whole  certi- 
fies that  direct  review  by  the  supreme  judicial  court  is  in  the  public 
interest. 
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In  each  case  where  appellate  review  is  not  within  the  jurisdiction 
of  the  appeals  court,  appellate  review  shall  be  directly  by  the  supreme 
judicial  court,  unless  such  case  is  transferred  by  the  supreme  judicial 
court  to  the  appeals  court  for  determination  in  accordance  with  sec- 
tion twelve,  subsection  (3)  of  this  chapter. 

Further  appellate  review.  There  shall  be  no  further  appellate  re- 
view by  the  supreme  judicial  court  of  any  matter  within  the  jurisdic- 
tion of  the  appeals  court  which  has  been  decided  by  that  court,  except : 

(a)  by  leave  of  the  supreme  judicial  court ; 

(b)  where  a  majority  of  the  justices  of  the  appeals  court  deciding 
the  case,  or  of  the  appeals  court  as  a  whole,  certifies  that  the  public 
interest  or  the  interests  of  justice  make  desirable  a  further  appellate 
review;  or 

(c)  leave  to  obtain  further  appellate  review  late  is  granted  by  the 
supreme  judicial  court  for  substantial  reasons  affecting  the  public 
interest  or  the  interests  of  justice. 

Upon  the  written  order  of  a  majority  of  all  the  justices  of  the 
appeals  court,  the  decision  of  a  panel  of  the  appeals  court  may  be 
reviewed  and  revised  by  a  majority  of  all  the  then  members  of  the 
appeals  court.  Such  a  review  shall  not  be  a  condition  precedent  to 
obtaining  further  appellate  review  by  the  supreme  judicial  court. 

In  Section  12  of  H  (1971)  6263  it  is  also  provided: 

The  supreme  judicial  court  may  transfer  to  the  appeals  court  for 
determination  any  case  or  issue  pending  before  the  supreme  judicial 
court  which  has  not  been  determined  by  the  appeals  court,  including 
those  within  the  original  jurisdiction  of  the  supreme  judicial  court, 
those  of  which  a  direct  review  by  the  supreme  judicial  court  has  been 
allowed  or  claimed,  those  improperly  entered  in  the  supreme  judicial 
court,  and  those  coming  within  the  direct  appellate  jurisdiction  of  the 
supreme  judicial  court. 

The  supreme  judicial  court  may  order  any  matter,  in  whole  or  in 
part,  or  any  issue  therein,  pending  before  the  appeals  court,  trans- 
ferred to  the  supreme  judicial  court  for  further  proceedings. 

It  is  apparent  that  the  purpose  of  H  (1971)  6263  is  to  chan- 
nel the  bulk  of  the  appeals  to  the  intermediate  appellate  court 
except  in  a  small  number  of  instances  such  as  capital  cases  and 
cases  ordered  directly  to  the  Supreme  Judicial  Court. 

Section  11  of  H  (1971)  6263  would  terminate  the  unre- 
stricted right  of  appeal  to  our  Supreme  Judicial  Court  unless 
such  an  appeal  was  sanctioned  by  the  Supreme  Judicial  Court 
or  by  a  majority  of  the  intermediate  appellate  court. 
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It  is  a  matter  of  legislative  policy  as  to  whether  or  not  there 
should  be  an  intermediate  appellate  court;  and  if  there  is  to 
be  one,  the  extent  of  its  power. 

When  the  state  of  Oregon  proposed  an  intermediate  appel- 
late court,  it  was  said  that  such  an  intermediate  appellate 
court  should  have  a  jurisdiction  of  "clear  specific  classes"  of 
cases  "to  avoid  jurisdictional  quarrels."  In  the  report  of  the 
Oregon  Judicial  Council  for  1968  the  following  statement  was 
made: 

The  Supreme  Court  should  have  authority  to  determine  all  juris- 
dictional disputes  in  a  summary  manner  without  formal  briefs,  oral 
argument,  or  written  opinion.  Ninety  to  ninety-five  per  cent  of  all 
cases  would  be  final  after  disposition  by  the  Court  of  Appeals.  Dou- 
ble appeals  are  to  be  avoided.  This  court  would  be  worthless  if  all 
petitions  to  the  Supreme  Court  were  granted  —  it  would  gain  noth- 
ing. A  losing  party  in  the  Court  of  Appeals  could  petition  the  Su- 
preme Court  to  rehear  his  case,  but  petitions  seldom  would  be  granted. 
Petitions  would  be  granted  and  appeals  would  be  heard  where  the 
Supreme  Court  felt  that  an  important  policy  decision  may  have  been 
decided  erroneously  or  a  conflict  in  decisions  is  seen  between  the  de- 
partments of  the  Court  of  Appeals.  Statistics  in  states  having  courts 
of  appeals  show  only  seven  or  eight  per  cent  of  the  petitions  are  al- 
lowed. As  large  a  percentage  as  possible  of  cases  in  this  court  should 
be  those  where  the  law  is  settled  and  not  changing  rapidly  because  this 
would  cut  down  on  the  number  of  petitions  to  the  Supreme  Court. 

Exclusive  appellate  jurisdiction  in  the  following  types  of  cases 
would  be  vested  in  the  Court  of  Appeals : 

1.  Criminal,  post-conviction,  and  habeas  corpus. 

2.  Probate,  including  guardianships. 

3.  Domestic  relations,  adoptions,  and  juvenile  matters. 

4.  Appeals  from  the  decisions  of  state  agencies  (excluding  the 
tax  court,  where  a  record  for  direct  appeal  is  made). 

We  think  that  what  was  said  in  Oregon  is  also  worth  con- 
sideration in  Massachusetts. 

Twenty-two  states  now  have  intermediate  appellate  courts, 
and  the  American  Judicature  Society  has  observed  that  con- 
gestion at  the  highest  court  level  has  been  alleviated  and  that 
effective  and  less  expensive  review  has  been  afforded  to  the 
citizens. 

We  do  wish  to  point  out  that  there  may  be  a  conflict  in 


16  JUDICIAL  COUNCIL  P.D.  144 

the  decisions  of  the  panels  of  any  intermediate  appellate  court. 
There  is  now,  from  time  to  time,  a  conflict  between  the  deci- 
sions rendered  by  different  United  States  Circuit  Courts  of 
Appeal.  In  all  such  cases  the  decision  of  the  Supreme  Judi- 
cial Court  would  have  to  be  the  final  decision.  This  possible 
conflict  is  one  of  the  undesirable  features  of  an  intermediate 
appellate  court  and  should  be  recognized  as  such.  The  pos- 
sible conflict  is  no  reason  to  delay  the  introduction  of  an  in- 
termediate appellate  court,  but  it  should  give  pause  to  those 
who  would  suggest  the  reporting  of  every  case  decided  by 
such  an  intermediate  appellate  court.  There  is  no  official  re- 
porting of  the  cases  decided  by  the  appellate  divisions  of  our 
district  court  or  of  our  Boston  Municipal  Court.  We  would 
make  the  observation  that  the  intermediate  appellate  court 
ought  to  have  the  effect  of  reducing  the  workload  of  the  Su- 
preme Judicial  Court.  The  value  to  the  Commonwealth  is 
far  in  excess  of  any  possible  lessening  of  the  load  on  the  jus- 
tices of  our  Supreme  Judicial  Court.  The  real  significance  is 
that  the  Supreme  Judicial  Court  will  now,  with  the  assistance 
of  an  intermediate  appellate  court,  be  able  to  concentrate 
more  on  the  major  issues  and  will  also  be  able  to  find  time 
for  judicial  administration  and  the  improvement  of  the  ad- 
ministration of  justice  in  the  existing  legal  system  which  has 
been  provided. 

The  average  number  of  opinions  written  by  the  justices  of 
our  Supreme  Judicial  Court  is  shown  on  the  next  page. 

Possibly  in  no  other  place  is  it  more  appropriate  to  say 
that  quantity  does  not  mean  quahty  when  it  comes  to  writing 
a  judicial  opinion  for  the  guidance  of  some  6.5  miUion  peo- 
ple now  and  for  the  future. 

We  do  recommend  the  passage  of  legislation  permitting 
the  estabhshment  of  an  intermediate  appellate  court  at  the 
earliest  possible  moment,  and  we  hope  that  this  moment  will 
come  soon. 
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Average  Opinions 

Variance  from  1968 

Year 

per  S.J.C.  Judge 

National  Median 

1956-57 

36.3 

+  11.1 

1957-58 

39.0 

+  12.8 

1958-59 

41.8 

+  15.6 

1959-60 

43.5 

+  17.3 

1960-61 

45.0 

+  18.8 

1961-62 

47.1 

+  20.9 

1962-63 

39.0 

+  12.8 

1963-64 

44.0 

+  17.8 

1964-65 

45.5 

+  19.3 

1965-66 

47.3 

+  21.2 

1966-67 

45.7 

+  19.5 

1967-68 

47.9 

+  21.7 

1968-69 

45.1 

+  18.9 

1969-70 

47.0 

+  20.8 

1970-71 

projected  anywhere 

+  23.8  to 

from  50  to  61 

+  34.8 

ADDITIONAL  SUPERIOR  COURT  JUDGES 

Again  this  year  we  recommend  the  addition  of  judges  to 
the  Superior  Court. 

G.L.  (Ter.  Ed.)  Chapter  212,  §  1,  provides  that  the  Supe- 
rior Court  shall  consist  of  one  chief  justice  and  45  associate 
justices.    The  number  was  increased  from  41  to  45  in  1968. 

We  therefore  again  recommend  the  addition  of  ten  associ- 
ate justices  to  the  Superior  Court.  We  recommend  the  fol- 
lowing draft  act: 

1972  DRAFT  ACT 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  Gen- 
eral Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

Chapter  212  of  the  General  Laws  is  hereby  amended  by  striking 
out  section  1,  as  most  recently  amended  by  chapter  721  of  the  acts  of 
1962,  and  inserting  in  place  thereof  the  following  section: 

Section  1 .  The  superior  court  shall  consist  of  one  chief  justice 
and  fifty-five  associate  justices. 


See  S  (1972)  510  and  S  (1972)  13  for  similar  proposed  legislation. 
See  S  (1972)  17  and  S  (1972)  517  for  similar  proposed  legislation. 
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We  have  previously  recommended  that  the  number  of  as- 
sociate justices  of  the  Superior  Court  be  approximately  one 
per  100,000  of  population.  We  have  stated  that  this  measure, 
which  we  have  had  in  mind  for  several  years,  seems  to  be  ap- 
propriate even  though  there  is  no  magic  in  the  ratio  expressed 
here.  As  the  population  grows  the  necessity  for  more  judges 
becomes  apparent.  History  tells  us  that  with  the  increase  in 
our  population  there  has  been  an  increase  in  judges  as  well 
as  in  all  other  branches  of  government.  If  it  should  be  thought 
desirable  by  the  General  Court  to  relate  the  number  of  judges 
to  the  population,  we  recommend  the  following  draft  act: 


1972  DRAFT  ACT 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  Gen- 
eral Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

Chapter  212  of  the  General  Laws  is  hereby  amended  by  striking 
out  section  1,  as  most  recently  amended  by  chapter  721  of  the  acts  of 
1962,  and  inserting  in  place  thereof  the  following  section: 

Section  1.  The  superior  court  shall  have  one  chief  justice.  The 
superior  court  shall  have  one  associate  justice  for  each  one  hundred 
thousand  inhabitants  or  majority  fraction  thereof  according  to  the 
last  census  authorized  by  law  but  in  no  event  shall  the  number  of  as- 
sociate justices  of  the  superior  court  be  less  than  forty-five. 

RECALL  OF  RETIRED  JUDGES 

We  have  previously  recommended  temporary  service  by 
certain  retired  judges  of  the  Superior  Court. 

We  have  pointed  out  that  since  1956  it  is  impractical,  be- 
cause of  the  pension  system,  for  a  judge  to  continue  on  after 
reaching  70  years  of  age.  It  is  now  obvious  that  many  judges 
who  can  still  give  active  service  are  retiring  and  will  retire  at 
70.  The  abilities  of  these  judges  should  not  be  lost  to  us 
when  there  is  a  need  for  their  services. 

A  constitutional  amendment  may  be  voted  upon  shortly 
which  will  require  all  judges  to  retire  at  70  years  of  age. 

See  S  (1972)  16  and  S  (1972)  499  for  similar  proposed  legislation. 
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If  this  constitutional  amendment  is  accepted  by  the  people, 
the  use  of  retired  judges  who  are  70  will  not  be  in  order  if 
their  authority  to  sit  as  judges  would  reach  an  end  under  the 
constitution.  In  New  Hampshire  the  office  of  Judicial  Ref- 
eree was  established  in  1961  upon  the  recommendation  of  the 
New  Hampshire  Judicial  Council  which  explained  the  pur- 
pose of  the  Judicial  Referee  as  follows : 

It  establishes  a  new  office  in  our  higher  court  system  by  creating 
the  office  of  judicial  referee,  who  shall  be  an  experienced,  quaHfied 
superior  or  supreme  court  justice  who  has  reached  the  age  limit  of 
seventy  years  for  service  on  the  superior  or  supreme  court.  Under 
the  proposed  act  the  chief  justice  of  the  superior  court  assigns  the 
judicial  referee  to  hear  a  specific  equity  or  civil  case  or  may  assign 
him  generally  to  hear  equity  and  civil  cases  in  counties  with  a  con- 
gested docket,  excluding  cases  requiring  jury  trials.  The  carrying  out 
of  such  work  by  a  judicial  referee  should  considerably  relieve  the  pres- 
sure on  presiding  justices  and  may  well  postpone  the  necessity  of  re- 
quiring one  or  more  additional  justices  of  the  superior  court.  It  also 
should  aid  substantially  in  expediting  the  trial  of  cases  and  in  securing 
improved  administration  of  justice. 

We  think  that  the  use  of  retired  judges  over  70,  who  are 
able  and  willing  to  serve  in  special  assignments,  is  a  desirable 
objective.  Such  assignments  are  not  in  substitution  for  a  full- 
time  effective  bank  of  judges  but  are  merely  to  implement  the 
work  of  a  court  which  is  made  more  difficult  because  of  con- 
gestion or  other  extraordinary  conditions  which  are  not  per- 
manent in  nature.    We  recommend  the  following  draft  act: 


1972  DRAFT  ACT 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  Gen- 
eral Court  assembled,  and  by  the  Authority  of  the  same,  as  follows: 

Section  1 .  Chapter  212  of  the  General  Laws  is  hereby  amended 
by  inserting  immediately  after  section  14E  the  following  new  section: 

Section  14F.  Services  of  Retired  Chief  Justice  or  Associate  Jus- 
tice, (a)  A  chief  justice  of  the  superior  court  who  has  retired  under 
the  provisions  of  section  sixty-five  D  of  chapter  thirty-two,  may  be 
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designated  and  assigned  by  the  chief  justice  or  acting  chief  justice  of 
the  superior  court  to  perform  such  of  the  duties  of  the  office  of  chief 
justice  as  may  be  requested  of  him  and  which  he  is  wiUing  to  under- 
take, (b)  Any  associate  justice  of  the  superior  court  who  has  retired 
under  the  provisions  of  section  sixty-five  D  of  chapter  thirty-two  may 
be  designated  and  assigned  by  the  chief  justice  or  acting  chief  justice 
of  the  superior  court  to  perform  such  of  the  duties  of  the  office  of 
associate  justice  as  may  be  requested  of  him  and  which  he  is  wiHing 
to  undertake,  (c)  In  performing  the  services  requested  of  him  a  re- 
tired chief  justice  or  associate  justice  shall  exercise  all  judicial  power 
and  authority  pertaining  to  the  office  in  which  he  acts,  in  respect  of 
matters  as  to  which  he  is  designated  to  act,  and  the  fact  of  such  serv- 
ice shall  be  stated  on  the  records  of  the  court,  but  need  not  be  sepa- 
rately stated  in  the  record  or  docket  of  any  particular  cause  or  pro- 
ceeding. Service  under  the  provisions  of  this  section  shall  not  be 
counted  in  determining  the  number  of  offices  authorized  or  required 
for  the  court  by  any  applicable  statute,  (d)  A  retired  chief  justice  or 
associate  justice  so  serving  shall  be  paid  by  the  commonwealth  in  ad- 
dition to  his  pension  an  amount  equal  to  the  difference  between  the 
rate  by  the  day  of  the  compensation  of  a  regular  incumbent  of  the 
office  in  which  he  acts  and  the  rate  by  the  day  of  all  pensions  which 
such  retired  justice  receives  from  the  commonwealth,  or  any  of  its 
subdivisions  or  agencies.  In  computing  each  of  such  rates  by  the  day, 
Sundays  and  holidays  shall  be  excluded.  He  shall  be  reimbursed  for 
expenses  incurred  while  performing  judicial  services  at  any  place  other 
than  his  place  of  residence. 

Section  2.  Section  91  of  chapter  32  of  the  General  Laws,  as 
amended  by  chapter  of  the  acts  of  ,  is  hereby  further  amended 
by  striking  out  the  words  "for  services  as  a  retired  chief  justice  or 
associate  justice  under  the  provisions  of  section  twenty-four  of 
chapter  two  hundred  and  eleven"  and  by  inserting  in  place  thereof 
in  the  seventh  full  line  of  the  first  sentence  thereof  as  it  appears  in 
chapter  676  of  the  acts  of  1968,  after  the  words  "jury  service,"  the  fol- 
lowing :  for  services  as  a  retired  chief  justice  or  associate  justice  under 
the  provisions  of  section  twenty-four  of  chapter  two  hundred  and 
eleven  or  section  fourteen  F  of  chapter  two  hundred  and  twelve. 

Section  3.  This  act  shall  take  eff"ect  on  February  first,  nineteen 
hundred  and  seventy-three. 

In  the  event  that  the  constitution  should  be  amended  to 
prohibit  judges  from  serving  after  the  age  of  70  it  is  not  im- 
possible to  consider  the  retired  judge  for  the  office  of  Judicial 
Referee.     We  now  have  Masters  and  Auditors  who  are  not 
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judges  and  who  determine  the  facts  in  important  cases  for 
the  further  consideration  of  a  justice  of  the  Superior  Court 
or  the  Supreme  Judicial  Court.  There  is  no  reason  why  a 
retired  judge,  with  the  approval  of  the  chief  justice,  could  not 
accept  such  assignments. 


SPECIAL  JUSTICES 

The  Judicial  Council  has  constantly  recommended  the  elim- 
ination of  the  special  justice.  The  trend  towards  this  goal 
is  evident,  and  we  trust  that  it  will  continue  and  that  if  addi- 
tional justices  are  needed  because  of  changes  in  population 
or  in  the  concentration  of  population  permanent  full-time 
judges  will  be  appointed.  The  part-time  lawyer  part-time 
judge  concept  may  have  served  us  in  the  past,  but  we  should 
not  take  it  with  us  into  the  future. 


COMMISSION  ON  JUDICIAL  QUALIFICATIONS 

Under  our  constitution  a  judge  is  appointed  by  the  Gover- 
nor subject  to  the  confirmation  of  the  Governor's  Council. 
The  Governor  may  appoint  whomsoever  he  chooses  to  be  a 
member  of  the  judiciary.  Such  appointments  may  be  made 
because  of  the  qualifications  of  an  individual  and  in  some 
cases  without  regard  to  such  qualifications. 

A  judge  may  be  removed  from  office  by  impeachment  or 
by  a  petition  called  an  Address  to  the  General  Court.  The 
constitution  does  not  provide  another  method  for  removing 
a  judge  from  the  bench.  The  court  may  disbar  an  individual 
as  a  lawyer,  but  it  cannot  remove  him  as  a  judge.  A  con- 
stitutional amendment  has  been  proposed  by  various  groups 
for  the  estabhshment  of  a  "Commission  on  Judicial  QuaUfi- 
cations." 

The  function  of  such  a  commission  would  be  two-fold. 
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Its  first  assignment  would  be  to  remove  or  retire  a  judicial 
officer  from  his  position  on  the  bench.  It  is  suggested  that 
this  commission  be  composed  of  judges,  lawyers,  and  public 
members. 

Its  second  function  would  be  to  nominate,  recommend,  or 
suggest  appointees  for  judicial  office  from  whom  the  Gover- 
nor would  make  his  selection. 

We  beheve  that  a  proposal  for  any  such  commission  should 
be  carefully  scrutinized  and  evaluated  before  positive  steps 
are  taken  to  recommend  it  to  the  people  as  a  constitutional 
amendment. 

In  dealing  with  the  problem  of  the  removal  of  judges,  Mas- 
sachusetts should  consider  the  plan  of  the  "Court  on  the  Ju- 
diciary" in  New  York  or  the  "Commission  on  Judicial  Quali- 
fications" in  California.  There  are  other  commissions  or 
procedures  in  other  jurisdictions  which  ought  to  be  studied 
well.  The  preservation  of  the  balance  of  powers  between  the 
executive,  legislative,  and  judicial  branches  of  the  government 
and  the  checks  which  each  branch  has  on  the  other  makes  it 
wise  to  proceed  carefully  to  change  the  structure  of  the  con- 
stitution. The  right  of  the  people  to  deal  directly  through  the 
General  Court  with  the  removal  of  a  judge  should  not  be 
abrogated. 

We  express  no  opinion  on  any  particular  plan.  We  note 
in  some  of  the  legislative  amendments  proposed  that  the 
power  of  appointment  seems  to  shift  away  from  the  Gover- 
nor. This  may  not  be  acceptable.  Other  proposals  would 
have  the  Commission  on  Judicial  Quahfications  investigate 
the  background  of  prospective  appointees  to  determine  if  they 
were  suitable  to  administer  justice.  The  details  of  such  plans 
must  be  carefully  studied. 
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II.  PROPOSALS  FOR  NEW 
COURT  RULES 

1.  Massachusetts  Proposed  Rules  Of  Trial  And  Ap- 
pellate Procedure  Presented  By  The  Advisory  Com- 
mittee On  Rules  Of  Civil  Procedure  Of  The  Massa- 
chusetts Judicial  Conference,  March  1971 

PROPOSAL  FOR  NEW  COURT  RULES 

In  March  of  1971  a  comprehensive  set  of  proposed  new 
Rules  of  Trial  and  Appellate  Civil  Procedure  was  published 
and  circulated  to  the  bench  and  bar  of  Massachusetts.  These 
rules  are  patterned  closely  upon  the  Federal  Rules  of  Civil 
Procedure. 

In  the  synopsis  to  these  proposed  rules  the  following  state- 
ment is  made: 

All  procedural  distinctions  between  law  and  equity  disappear,  to 
be  replaced  by  a  single  form  of  action,  the  "Civil  Action." 

An  action  is  commenced  by  filing  a  complaint  (either  by  mail  or 
directly)  with  the  clerk  of  the  court.  The  complaint  sets  out  the  plain- 
tiff's claim.  It  combines  the  functions  of  the  present  writ  and  decla- 
ration. Service  (effectuated  through  an  officer,  who  serves  a  copy  of 
the  complaint  and  a  summons  upon  the  defendant)  will  follow  gener- 
ally the  familiar  pattern.  The  concept  of  return  day  has  been  elimi- 
nated. A  complaint  may  be  filed  and  served  at  any  time;  the  answer 
must  be  filed  21  days  from  service.  The  new  rules  provide  for  attach- 
ment and  trustee  process. 

Pleadings  include  only  the  complaint,  the  answer,  and  the  reply 
(which  is  the  response  to  a  counterclaim).  Because  the  rules  contem- 
plate the  resolution  within  a  single  law  suit  of  the  maximum  number 
of  disputes,  the  plaintiff  may  include  in  his  complaint  as  many  differ- 
ent claims  (legal  and/or  equitable)  as  he  has  against  the  defendant. 
Thus,  in  a  single  complaint,  the  plaintiff  may  seek  ordinary  legal 
money  damages,  specific  performance  and  an  injunction.  Once  an 
action  is  properly  before  the  court,  the  court  is  empowered  to  grant 
every  kind  of  appropriate  relief,  whether  under  present  practice  the 
relief  would  be  designated  legal  or  equitable.  A  liberal  counterclaim 
rule  permits  the  defendant  to  assert  back  against  the  plaintiff  any 


24  JUDICIAL  COUNCIL  P.D.  144 

claims  whatsoever  he  may  have  against  him.  In  fact,  the  defendant 
must  assert  such  counterclaims  as  may  arise  from  the  transaction  or 
the  occurrence  which  is  the  subject  of  the  plaintiff's  claim.  An  impor- 
tant exception,  however,  relieves  the  defendant  in  collision  cases  from 
having  to  counterclaim. 

Parties  on  the  same  side  of  the  versus  may  cross-claim  against 
each  other.  In  addition,  a  party  against  whom  a  claim  has  been  as- 
serted, whether  by  the  action  itself  or  by  a  cross-claim  therein,  may 
assert  his  right  against  a  third  party.  The  impleader  provisions  of 
Rule  14  are  familiar  to  Massachusetts  practitioners,  thanks  to  G.L.  c. 
231,  §  4B  (although  under  Rule  14,  no  leave  of  court  is  required  in 
most  cases). 

Demurrers  are  eliminated.  Rule  12  provides  instead  for  a  mo- 
tion to  dismiss  on  the  ground  that  the  pleading  does  not  state  a  claim 
upon  which  relief  can  be  granted. 

The  new  discovery  rules  largely  mirror  the  revised  federal  dis- 
covery rules.  As  such,  they  are  sufficiently  close  to  existing  Supreme 
Judicial  Court  Rule  3:15  so  that  Massachusetts  practitioners  should 
not  feel  any  particular  inconvenience. 

The  new  discovery  rules  are  a  blend  of  existing  Massachusetts 
discovery  practice  and  the  recently  revised  federal  discovery  rules. 
Thus,  in  accordance  with  the  new  federal  rules,  the  existence  and  con- 
tents of  a  liability  insurance  agreement  are  discoverable.  On  the  other 
hand,  the  Massachusetts  limitation  of  thirty  interrogatories  will  still 
apply.  The  new  rules  severely  limit  discovery  of  attorneys'  work 
product,  but  they  do  permit  discovery  of  the  substance  of  anticipated 
expert  testimony  (upon  payment  of  a  fair  fee). 

The  new  rules  work  a  major  change  in  the  means  whereby  litiga- 
tion can  be  terminated  short  of  trial.  Following  the  Federal  Rules, 
they  allow  an  expanded  application  of  summary  judgment.  If  upon 
hearing,  with  full  opportunity  to  both  sides  to  present  affidavits  in 
support  and  opposition  to  the  motion,  a  court  is  convinced  that  no 
issue  exists  as  to  any  material  fact,  it  may  allow  summary  judgment 
to  the  party  entitled  to  judgment  as  a  matter  of  law.  In  appropriate 
instances,  the  rule  specifically  permits  summary  judgment  as  to  lia- 
bility alone  (or  as  to  damages,  for  that  matter)  leaving  to  plenary  trial 
the  other  contested  issues  in  the  case. 

Actual  trial  of  cases  will  be  greatly  simplified.  Exceptions  are 
abolished.  In  order  to  preserve  rights  on  appeal,  one  need  merely 
object,  at  an  appropriate  point  in  the  testimony.  Special  verdicts  by 
the  jury  are  encouraged;  federal  practice  has  indicated  the  special 
verdict  to  be  a  highly  useful  device,  which  frequently  obviates  the 
need  for  costly  new  trials.  The  new  rules  greatly  simplify  practice 
pertaining  to  moving  for  a  directed  verdict  and  introduce  the  concept 
of  judgment  n.  o.  v.,  a  more  effective  version  of  the  familiar  Massa- 
chusetts practice  of  entering  a  verdict  "with  leave  reserved." 
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In  all  cases  tried  by  a  judge  without  a  jury,  the  court  will  be  re- 
quired to  find  the  facts  specially.  Under  the  new  rules,  as  under  the 
present  equity  practice,  the  findings  of  the  trial  judge  will  not  be  set 
aside  unless  they  are  "clearly  erroneous." 

The  new  rules  abolish  the  distinctions  between  masters,  auditors, 
commissioners,  and  the  like.  The  new  term  for  a  quasi-judicial, 
court-appointed  fact  finder  will  be  "master."  Other  aspects  of  prac- 
tice before  a  master  will  be  entirely  familiar. 

The  concept  of  judgment  under  the  new  rules  differs  somewhat 
from  present  understanding  and  eliminates  the  process  of  "going  to 
judgment."  In  most  cases,  judgment  will  be  entered  immediately 
upon  the  determination  of  the  action,  unless  the  court  orders  other- 
wise. The  concept  of  "judgment  day,"  so  long  familiar  in  Massa- 
chusetts practice,  disappears. 

The  synopsis  of  the  new  Rules  of  Appellate  Procedure 
follows : 

Simplicity  and  economy  highlight  the  new  Rules  of  Appellate 
Procedure.  They  apply  to  all  types  of  review  by  a  higher  court  of  the 
actions  of  a  lower  court,  single  justice,  appellate  division,  board,  com- 
mission, or  other  organ  whose  decision  is  the  subject  of  an  appeal. 

In  place  of  the  complicated  distinctions  presently  existing  be- 
tween bills  of  exceptions,  appeals,  claims  of  reports,  and  so  forth,  the 
new  rules  substitute  a  simple  notice  of  appeal.  Elimination  in  the  trial 
rules  of  the  need  for  exceptions  will  help  to  simplify  appellate  proce- 
dure even  more.  Briefs  will  still  be  printed  (unlike  the  federal  rule, 
which  permits  them  to  be  Xeroxed),  and  will  be  in  the  usual  form  fa- 
miliar to  Massachusetts  practitioners.  An  appendix,  usually  filed 
with  the  appellant's  brief,  will  contain  those  portions  of  the  record 
which  either  party  or  both  regard  as  essential  to  the  appellate  court's 
decision. 

The  time  for  filing  briefs  will  be  enlarged  somewhat.  The  appel- 
lant must  file  his  brief  within  40  days  after  filing  his  notice  of  appeal ; 
the  appellee  then  has  30  days  to  file  his  brief;  following  this,  the  ap- 
pellant may  serve  a  reply  brief  within  14  days. 

Oral  argument  will,  as  now,  ordinarily  be  limited  to  30  minutes 
per  side.    Opinions  and  rescripts  will  be  in  the  usual  form. 

The  Judicial  Council  is  not  prepared  to  make  any  specific 
comment  on  any  of  the  proposed  rules  at  this  time.  We  do 
point  out,  however,  that  no  such  body  of  rules  can  be  adopted 
without  the  approval  of  the  General  Court.  Many  of  the 
proposed  rules  require  the  repeal  of  various  general  laws. 
G.L.  (Ter.  Ed.)  Chapter  231  is  entitled  "Pleading  and  Prac- 


26  JUDICIAL  COUNCIL  P.D.  144 

tice"  and  contains  specific  statutes  dealing  with  the  division 
of  actions,  parties,  declarations,  demurrers,  answers,  inter- 
pleaders, defaults,  interrogatories,  appeals,  exceptions,  etc. 
The  new  proposed  rules  cannot  coexist  with  the  present  statu- 
tory scheme.  Any  body  of  rules  such  as  these  now  proposed 
must  be  laid  before  the  General  Court,  and  the  General  Court 
must  enact  the  necessary  legislation  so  that  there  will  not  be  a 
conflict  between  the  statutes  and  the  rules.  When  the  Feder- 
al Rules  of  Civil  Procedure  were  adopted  for  all  of  the  federal 
courts,  a  similar  problem  was  presented.  The  problem  was 
resolved  by  cooperation  between  the  legislative  and  judicial 
branch.  This  cooperative  effort  is  described  by  The  Honor- 
able Alexander  Holtzoff  in  his  book  "New  Rules  of  Federal 
Procedure  in  the  Courts"  pubhshed  by  the  American  Bar 
Association  in  1940  as  follows: 

The  demand  for  a  radical  reform  in  Federal  common  law  proce- 
dure crystallized  and  culminated  in  the  Act  of  June  19,  1934.  Section 
1  of  this  epoch-making  statute  conferred  on  the  Supreme  Court  the 
same  rule-making  power  in  respect  to  pleading,  practice  and  proce- 
dure in  actions  at  law  as  it  had  possessed  continuously  since  1789  in 
respect  to  suits  in  equity  and  admiralty.  Section  2  of  the  Act  author- 
ized the  Supreme  Court  to  unite  procedural  rules  for  actions  at  law 
with  those  for  suits  in  equity.  It  was  provided,  however,  that  in  the 
event  such  a  union  was  accomplished,  the  rules  should  be  submitted 
by  the  Attorney  General  to  the  Congress  on  the  first  day  of  a  regular 
session  and  should  not  take  effect  until  after  the  final  adjournment  of 
such  session.  Presumably,  the  possible  union  of  law  and  equity  was 
regarded  as  so  far-reaching  a  step  that  it  seemed  best  that  the  Congress 
should  be  notified  of  the  fact  that  such  a  measure  was  projected  and 
be  accorded  an  opportunity  to  interpose  a  veto. 

The  Supreme  Court,  with  commendable  alacrity,  entered  upon 
the  exercise  of  the  power  reposed  in  it  by  the  Act  of  June  19,  1934. 
It  resolved  to  unite  law  and  equity,  as  had  been  done  in  code  States. 
For  the  purpose  of  formulating  a  draft  of  the  rules,  it  appointed  an 
Advisory  Committee  composed  of  eminent  members  of  the  bar  and 
teachers  of  the  law.  After  almost  three  years  of  incessant  toil,  in  the 
course  of  which  a  thorough  and  painstaking  study  was  made  of  the 
best  features  of  the  legal  procedure  in  the  various  States  and  in  Eng- 
land and  an  opportunity  was  extended  to  all  bar  associations  and  to 
individual  lawyers  to  offer  criticisms  and  suggestions,  the  Committee, 
in  the  autumn  of  1937,  submitted  to  the  Supreme  Court  a  draft  of 
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proposed  Federal  Rules  of  Civil  Procedure.  After  making  some 
changes  and  revisions,  the  Supreme  Court,  on  December  20,  1937, 
adopted  and  promulgated  the  rules  as  regulating  civil  procedure  in  the 
District  Courts  of  the  United  States.  By  their  own  terms  the  Rules 
were  to  become  effective  either  on  September  1,  1938,  or  three  months 
after  the  adjournment  of  Congress,  whichever  date  should  be  the 
later.  The  Rules  were  formally  transmitted  to  the  Attorney  General 
for  submission  to  the  Congress  in  accordance  with  the  terms  of  the 
enabling  Act.  On  January  3,  1938,  the  opening  day  of  a  regular  ses- 
sion of  the  Congress,  the  Attorney  General  submitted  the  Rules  to  the 
Senate  and  House  of  Representatives.  The  session  ended  on  June  16, 
1938.  No  adverse  action  having  been  taken  by  the  Congress  in  re- 
spect to  them,  the  Federal  Rules  of  Civil  Procedure  became  effective 
on  September  16,  1938. 

Holtzoff  also  observed  that  Title  28,  Section  723  b  and  c, 
now  Title  28,  Section  2072,  of  the  United  States  Code  con- 
tains the  following  provisions : 

The  Supreme  Court  shall  have  the  power  to  prescribe,  by  general 
rules,  the  forms  of  process,  writs,  pleadings,  and  motions,  and  the 
practice  and  procedure  of  the  district  courts  of  the  United  States  in 
civil  actions. 

Such  rules  shall  not  abridge,  enlarge  or  modify  any  substantive 
right  and  shall  preserve  the  right  of  trial  by  jury  as  at  common  law 
and  as  declared  by  the  Seventh  Amendment  to  the  Constitution. 

Such  rules  shall  not  take  effect  until  they  have  been  reported  to 
Congress  by  the  Chief  Justice  at  or  after  the  beginning  of  a  regular 
session  thereof  but  not  later  than  the  first  day  of  May,  and  until  the 
expiration  of  ninety  days  after  they  have  been  thus  reported. 

All  laws  in  conflict  with  such  rules  shall  be  of  no 
further  force  or  effect  after  such  rules  have  taken 
effect.  Nothing  in  this  title,  anything  therein  to  the 
contrary  notwithstanding,  shall  in  any  way  limit,  su- 
persede, or  repeal  any  such  rules  heretofore  prescribed 
by  the  Supreme  Court. 

We  urge  a  strenuous  continuing  effort  directed  towards  the 
adoption  of  new  rules  for  the  courts  of  Massachusetts.  There 
are  possibilities  for  improvement  in  the  proposed  rules  which 
were  pubhshed  in  March  of  1971,  and  we  do  not  take  a  final 
position  on  them  at  this  time. 
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III.   CRIMINAL  LAW  AND 
PROCEDURE 

1.  Authorizing  Counsel  To  Be  Present  At  Grand  Jury 
Proceedings 

2.  Special  Adjudication  Of  Youthful  Offenders 

3.  Providing  For  Partial  Suspension  Of  Execution  Of 
Certain  Sentences  In  The  Superior  Court 

GRAND  JURY  PROCEEDINGS 

SENATE  .  .  .  a97l)  ...  No.  671 


An  Act  authorizing  counsel  to  be  present  at  grand  jury  proceedings. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Chapter  277  of  the  General  Laws  is  hereby  amended  by 

2  inserting  after  section  14  the  following  new  section:  — 

3  Section  14 A.  Any  person,  witness,  suspect  or  defendant  shall 

4  be  entitled  to  consult  with  counsel  and  to  have  counsel  present 

5  at  every  step  of  the  proceedings  including  the  presentation  of 

6  evidence,  questioning  or  examination  before  the  grand  jury. 

This  proposal  would  suggest  perhaps  that  the  citizen  does 
not  have  the  right  to  consult  with  counsel  at  all  times.  This 
right  is  guaranteed  to  an  accused  by  the  Sixth  Amendment  to 
the  Bill  of  Rights  of  the  United  States  Constitution  which 
reads  as  follows: 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to 
a  speedy  and  public  trial,  by  an  impartial  jury  of  the  State  and  district 
wherein  the  crime  shall  have  been  committed,  which  district  shall 
have  been  previously  ascertained  by  law,  and  to  be  informed  of  the 
nature  and  cause  of  the  accusation ;  to  be  confronted  with  the  wit- 
nesses against  him;  to  have  compulsory  process  for  obtaining  wit- 
nesses in  his  favor,  and  to  have  the  Assistance  of  Counsel  for  his 
defence. 

See  S  (1972)  530  for  similar  proposed  legislation. 
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We  are  not  aware  that  persons  accused  of  a  crime  do  not 
have  an  effective  method  of  obtaining  counsel  if  summoned 
to  appear  before  the  grand  jury. 

The  right  to  counsel  is  guaranteed  by  the  Sixth  and  Four- 
teenth Amendments  to  the  United  States  Constitution  and  by 
Article  12  of  the  Declaration  of  Rights  of  the  Massachusetts 
Constitution.  The  proposed  bill  is  somewhat  vague  if  it  is 
intended  to  guarantee  the  constitutional  right  to  counsel  to 
"any  person,  witness,  suspect,  or  defendant."  When  a  citizen 
becomes  ''accused''  he  then  has  the  right  to  counsel  in  addi- 
tion to  all  his  other  constitutional  protection.  Until  a  person 
becomes  ''accused''  he  does  not  necessarily  have  any  constitu- 
tional right  to  counsel.  The  appointment  of  counsel  for  an 
indigent  person  is  a  necessary  "fundamental  right,  essential 
to  a  fair  trial"  according  to  the  United  States  Supreme  Court 
in  the  case  of  Gideon  v.  Wainwright,  372  U.S.  335  (1963). 

A  proceeding  before  a  grand  jury  is  not  a  "trial."  The 
grand  jury  determines  whether  or  not  there  should  be  a  trial. 
If  a  person  fears  that  his  testimony  before  a  grand  jury  might 
tend  to  incriminate  him,  he  may  interpose  his  constitutional 
right  under  the  Fifth  Amendment  to  refuse  to  give  evidence 
which  might  incriminate  him. 

In  the  case  of  In  Re  Groban,  352  U.S.  330  (1957),  a  person 
was  held  in  contempt  for  refusing  to  testify  at  a  hearing  con- 
ducted before  the  state  fire  marshal. 

In  this  case  Mr.  Justice  Reed,  who  wrote  the  majority  opin- 
ion for  the  court  (5  to  4),  said: 

The  fact  that  appellants  were  under  a  legal  duty  to  speak  and 
that  their  testimony  might  provide  a  basis  for  criminal  charges  against 
them  does  not  mean  that  they  had  a  constitutional  right  to  the  assist- 
ance of  their  counsel.  Appellants  here  are  witnesses  from  whom  in- 
formation was  sought  as  to  the  cause  of  the  fire.  A  witness  before  a 
grand  jury  cannot  insist,  as  a  matter  of  constitutional  right,  on  being 
represented  by  his  counsel,  nor  can  a  witness  before  other  investiga- 
tory bodies.  There  is  no  more  reason  to  allow  the  presence  of  counsel 
before  a  Fire  Marshal  trying  in  the  public  interest  to  determine  the 
cause  of  a  fire.  Obviously  in  these  situations  evidence  obtained  may 
possibly  lay  a  witness  open  to  criminal  charges.    When  such  charges 
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are  made  in  a  criminal  proceeding,  he  then  may  demand  the  presence 
of  his  counsel  for  his  defense.  Until  then  his  protection  is  the  privi- 
lege against  self-incrimination.  This  is  a  privilege  available  in  in- 
vestigations as  well  as  in  prosecutions.  We  have  no  doubt  that  the 
privilege  is  available  in  Ohio  against  prosecutions  as  well  as  convic- 
tions reasonably  feared.  The  mere  fact  that  suspicion  may  be  enter- 
tained of  such  a  witness,  as  appellants  believed  existed  here,  though 
without  allegation  of  facts  to  support  such  a  belief,  does  not  bar  the 
taking  of  testimony  in  a  private  investigatory  proceeding. 

It  may  be  that  the  number  of  people  present  in  a  grand  jury  pro- 
ceeding gives  greater  assurance  that  improper  use  will  not  be  made  of 
the  witness'  presence.  We  think,  however,  that  the  presumption  of 
fair  and  orderly  conduct  by  the  state  officials  without  coercion  or  dis- 
tortion exists  until  challenged  by  facts  to  the  contrary. 

Accordingly,  it  was  held  that  in  a  proceeding  before  a  fire 
marshal : 

We  hold  that  appellants  had  no  constitutional  right  to  be  assisted 
by  their  counsel  in  giving  testimony  at  the  investigatory  proceeding 
conducted  by  the  Fire  Marshal,  and  that  §  3737.13,  insofar  as  it  au- 
thorizes the  exclusion  of  counsel  while  a  witness  testifies,  is  not  re- 
pugnant to  the  Due  Process  Clause  of  the  Fourteenth  Amendment. 

In  their  concurring  opinion  Mr.  Justice  Frankfurter  and 
Mr.  Justice  Harlan  said : 

In  various  proceedings,  as  for  instance  under  some  workmen's 
compensation  laws,  the  presence  of  lawyers  is  deemed  not  conducive 
to  the  economical  and  thorough  ascertainment  of  the  facts.  The  ut- 
most devotion  to  one's  profession  and  the  fullest  recognition  of  the 
great  role  of  lawyers  in  the  evolution  of  a  free  society  cannot  lead  one 
to  erect  as  a  constitutional  principle  that  no  administrative  inquiry 
can  be  had  in  camera  unless  a  lawyer  be  allowed  to  attend. 

The  assumption  that  as  a  normal  matter  such  an  inquiry  carries 
with  it  deprivation  of  some  rights  of  a  citizen  assumes  inevitable  mis- 
use of  authority.  For  good  reasons,  and  certainly  for  constitutional 
purposes,  the  contrary  assumption  must  be  entertained.  The  poten- 
tial danger  most  feared  is  that  it  will  invade  the  privilege  against  self- 
incrimination  in  States  where  it  is  constitutionally  recognized.  But 
that  privilege  is  amply  safeguarded  by  the  decision  of  the  Supreme 
Court  of  Ohio  in  this  case.  We  are  not  justified  in  invalidating  this 
Ohio  statute  on  the  assumption  that  people  called  before  the  Fire 
Marshal  would  not  be  aware  of  their  privilege  not  to  respond  to 
questions  the  answers  to  which  may  tend  to  incriminate.  At  a  time 
when  this  privilege  has  attained  the  familiarity  of  the  comic  strips,  the 
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assumption  of  ignorance  about  the  privilege  by  witnesses  called  be- 
fore the  Fire  Marshal  is  too  far-fetched  an  assumption  on  which  to 
invalidate  legislation. 

What  has  been  said  disposes  of  the  suggestion  that,  because  this 
statute  relating  to  a  general  administrative,  non-prosecutorial  inquiry 
into  the  causes  of  fire  is  sustained,  it  would  follow  that  secret  inquisi- 
torial powers  given  to  a  District  Attorney  would  also  have  to  be  sus- 
tained. The  Due  Process  Clause  does  not  disregard  vital  differences. 
If  it  be  said  that  these  are  all  differences  of  degree,  the  decisive  answer 
is  that  recognition  of  differences  of  degree  is  inherent  in  due  regard  for 
due  process.  We  are  admonished  from  time  to  time  not  to  adjudicate 
on  the  basis  of  fear  of  foreign  totalitarianism.  Equally  so  should  we 
not  be  guided  in  the  exercise  of  our  reviewing  power  over  legislation 
by  fear  of  totalitarianism  in  our  own  country. 

We  also  think  it  fair  to  point  out  that  in  the  dissent  by 
Justices  Black,  Warren,  Douglas,  and  Brennan  the  statement 
is  made  which  would  apparently  apply  also  to  grand  jury  pro- 
ceedings : 

Secret  inquisitions  are  dangerous  things  justly  feared  by  free  men 
everywhere.  They  are  the  breeding  place  for  arbitrary  misuse  of  of- 
ficial power.  They  are  often  the  beginning  of  tyranny  as  well  as  in- 
dispensable instruments  for  its  survival.  Modern  as  well  as  ancient 
history  bears  witness  that  both  innocent  and  guilty  have  been  seized 
by  officers  of  the  state  and  whisked  away  for  secret  interrogation  or 
worse  until  the  groundwork  has  been  securely  laid  for  their  inevitable 
conviction.  While  the  labels  applied  to  this  practice  have  frequently 
changed,  the  central  idea  wherever  and  whenever  carried  out  remains 
unchanging  —  extraction  of  "statements"  by  one  means  or  another 
from  an  individual  by  officers  of  the  state  while  he  is  held  incommuni- 
cado. I  reiterate  my  belief  that  it  violates  the  Due  Process  Clause  to 
compel  a  person  to  answer  questions  at  a  secret  interrogation  where 
he  is  denied  legal  assistance  and  where  he  is  subject  to  the  uncontrolled 
and  invisible  exercise  of  power  by  government  officials.  Such  proce- 
dures are  a  grave  threat  to  the  liberties  of  a  free  people. 

We  do  not  believe  that  persons  appearing  before  the  grand 
jury  in  Massachusetts  are  "whisked  away  for  secret  interro- 
gation," nor  do  we  think  that  they  are  "held  incommunicado." 
Few  persons  called  before  a  grand  jury  would  appear  without 
consulting  counsel.  The  legal  assistance  projects  have  made 
counsel  available  to  almost  anyone.  Never  before  have  citizens 
been  so  aware  of  their  right  to  refuse  to  give  evidence  against 
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themselves.  We  think  that  the  constitutional  privilege  against 
self-incrimination  is  a  sufficient  protection  in  a  grand  jury 
investigation  in  the  Commonwealth   of  Massachusetts. 

Many  of  the  witnesses  who  appear  before  a  grand  jury  con- 
sult attorneys  prior  to  their  testimony,  and  of  course  many  of 
these  witnesses  are  not  under  suspicion  of  anything. 

We  do  not  see  what  function  an  attorney  should  perform 
during  the  actual  examination  of  the  witness  except  to  object 
to  questions  put  by  the  grand  jury.  Since  the  whole  purpose 
of  the  grand  jury  is  to  see  whether  there  should  be  a  trial,  the 
attorney  who  objects  to  various  questions  and  hnes  of  testi- 
mony would  defeat  the  idea  of  the  grand  jury  entirely.  In 
investigations  in  other  places  which  lead  to  the  filing  of  an 
information  by  a  prosecutor  rather  than  an  indictment  by  a 
grand  jury,  there  is  no  type  of  proceeding  by  a  body  of  citi- 
zens who  must  either  recommend  for  or  against  prosecution. 
There  is  no  constitutional  guarantee  of  a  grand  jury,  and  it 
can  be  abolished  as  has  been  done  elsewhere.  Having  consi- 
dered the  constitutional  rights  of  a  citizen  and  having  con- 
cluded that  a  grand  jury  witness  can  refuse  to  testify  if  it 
might  incriminate  him  and  having  in  mind  that  the  assistance 
of  counsel  is  available,  we  do  not  recommend  this  bill.  Even 
in  the  dissent  in  In  Re  Groban  the  statement  is  made : 

The  traditional  English  and  American  grand  jury  is  composed  of 
12  to  23  members  selected  from  the  general  citizenry  of  the  locality 
where  the  alleged  crime  was  committed.  They  bring  into  the  grand 
jury  room  the  experience,  knowledge  and  viewpoint  of  all  sections  of 
the  community.  They  have  no  axes  to  grind  and  are  not  charged  per- 
sonally with  the  administration  of  the  law.  No  one  of  them  is  a  pro- 
secuting attorney  or  law-enforcement  officer  ferreting  out  crime.  It 
would  be  very  difficult  for  officers  of  the  state  seriously  to  abuse  or 
deceive  a  witness  in  the  presence  of  the  grand  jury.  Similarly  the  pres- 
ence of  the  jurors  offers  a  substantial  safeguard  against  the  officers' 
misrepresentation,  unintentional  or  otherwise,  of  the  witness'  state- 
ments and  conduct  before  the  grand  jury.  The  witness  can  call  on 
the  grand  jurors  if  need  be  for  their  normally  unbiased  testimony  as 
to  what  occurred  before  them. 

This  observation  by  Justices  Black,  Warren,  Douglas,  and 
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Brennan  in  the  Groban  case  supports  our  own  conclusions  as 
to  the  grand  jury  system  in  the  Commonwealth  of  Massa- 
chusetts. 

We  can  make  the  observation  that  there  are  some  who 
would  abolish  our  grand  jury  system  entirely,  and  we  have 
reason  to  believe  that  legislation  for  this  purpose  will  be  con- 
sidered by  the  General  Court  in  1972.  One  proposal  would 
leave  the  decision  up  to  a  judge  of  the  district  court  as  to 
whether  or  not  a  prosecution  should  go  forward.  Efforts  in 
this  direction  are  not  new.  There  are  some  others  who  advo- 
cate the  Continental  system  where  a  judge  makes  his  indepen- 
dent investigation  of  the  crime  and  reaches  a  decision  as  to 
whether  or  not  an  accused  is  to  be  brought  to  trial.  We  be- 
lieve that  so  long  as  our  existing  system  prevails  there  is  no 
place  for  the  legal  representative  of  the  witness  in  the  grand 
jury  rooms  at  the  time  of  the  hearing.  We  do  not  express 
any  opinion  here  as  to  whether  or  not  our  present  system 
should  be  changed. 

SPECIAL  ADJUDICATION 
OF  YOUTHFUL  OFFENDERS 


HOUSE  .  .  .  ri97l)  ...  No.  1346 


An  Act  providing  for  special  adjudication  of  youthful  offenders. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Section  \.     The  General  Laws  are  hereby  amended  by 

2  inserting  after  chapter  120  the  following  chapter:  — 

3  CHAPTER  120A. 

4  YOUTHFUL  OFFENDERS. 

5  Section  1.  For  the  purpose  of  this  chapter  the  term  "youth" 

6  shall  mean  a  minor  who  has  reached  the  age  of  seventeen  years 

7  or  over  but  has  not  reached  the  age  of  twenty-one  years;  and 

8  the  term  "youthful  offender"  shall  mean  a  youth  who  has 

See  H  (1972)  131  and  S  (1972)  157  for  similar  proposed  legislation. 
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9  committed  a  crime  not  punishable  by  death  or  Hfe  imprison- 

10  ment,  who  has  not  previously  been  convicted  of  a  felony,  and 

1 1  who  is  adjudged  a  youthful  offender  pursuant  to  the  provisions 

12  of  the  following  sections. 

1 3  Section  2.  (a)  In  any  criminal  proceedings  or  on  indictment 

14  or  complaint  against  a  youth  for  any  offense  against  the  law  of 

15  the  commonwealth  or  for  a  violation  of  any  city  ordinance  or 

16  town  by-law,  the  court  having  jurisdiction  of  the  offense  or 

17  violation  if  convinced  beyond  a  reasonable  doubt  of  the  guilt 

18  of  the  defendant  and  after  a  finding  or  verdict  of  guilt  may, 

19  before  imposing  sentence  in  such  case,  conduct  a  hearing  to 

20  determine    whether    such    person    is    a    fit    subject    to     be 

21  adjudicated  and  treated  as  a  youthful  offender. 

22  (b)  If  at  the  conclusion  of  the  hearing  provided  by  clause 

23  (a)  or  any  adjournment  thereof,  the  court  shall  be  of  the 

24  opinion  that  the  youth  is  not  a  fit  subject  for  adjudication  and 

25  treatment  as  a  youthful  offender,  the  court  shall  impose  a 

26  sentence  or  make  such  other  disposition  as  is  provided  by  law 

27  for  such  offense  or  violation. 

28  (c)  If  at  the  conclusion  of  the  hearing  provided  by  clause  (a) 

29  or  of  any  adjournment  thereof,  the  court  shall  be  of  opinion 

30  that  the  person  is  a  fit  subject  for  adjudication  and  treatment 

31  as  a  youthful  offender,  the  court  shall  adjudicate  him  as  a 

32  youth  offender.     The  defendant  before  or  after  the  hearing 

33  provided  by  clause  (a)  may  refuse  to  be  adjudged  a  youthful 

34  offender  and  elect  to  be  sentenced  under  the  original  complaint 

35  or  indictment. 

36  (d)  The  determination  and  finding  by  a  court  that  a  person 

37  is  not  a  fit  subject  for  adjudication  and  treatment  as  a  youthful 

38  offender  shall  be  a  matter  for  its  sole  discretion. 

39  Section  3.      If  the  defendant  enters  a  plea  of  guilty  to  the 

40  charge  of  being  a  youthful  offender  or  if,  after  trial,  the  court 

41  shall  find  that  he  committed  the  acts  charged  against  him  in 

42  the  indictment  or  complaint,  the  court  may  adjudge  the  de- 

43  fendant  to  be  a  youthful  offender  and  this,  if  accepted  by  the 

44  defendant,  shall  be  a  final  disposition  of  the  indictment  or 

45  complaint. 

46  Section  4.    Pending  and  during  the  investigation,  trial,  ad- 

47  judication  or  acquittal  of  the  defendant,  or  any  other  pro- 

48  ceedings  hereunder,  the  court  shall  have  the  same  powers  over 

49  the  person  of  the  defendant  as  it  would  have  in  the  case  of  an 

50  adult  charged  with  crime. 

5 1  Section  5.    The  court  upon  the  adjudication  of  any  person  as 

52  a  youthful  offender,  under  this  chapter  may  (1)  fine,  as  pro- 

53  vided  by  law  for  the  offense  initially  charged,  (2)  commit  the 

54  youth  to  Massachusetts  Correction  Institution,  Concord,  or  to 
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55  such  other  faciUty  of  the  department  of  correction  as  may  be 

56  developed  by  the  department  specifically  for  the  training  and 

57  rehabilitation   of  youthful   offenders;  youthful  offenders  so 

58  committed  to  Massachusetts  Correctional  Institution,  Concord, 

59  shall  be  eligible  for  parole  and  supervision  by  parole  board  in 

60  accord  with  provisions  applicable  to  adult  oflFenders,  (3)  impose 

61  sentence  and  suspend  its  execution,  or  (4)  place  him  on  pro- 

62  bation  for  any  term  not  to  exceed  his  twenty-first  birthday; 

63  provided,  however,  that  the  court  on  its  discretion  may  from 

64  time  to  time,  while  such  probation  is  in  force,  extend  such 

65  probation  not  to  exceed  his  twenty-second  birthday.  From  any 

66  sentence  of  commitment  imposed  under  this  section  by  a 

67  district  court  judge  on  a  person  adjudged  a  youthful  off'ender, 

68  said  youthful  offender  shall  have  the  right  to  appeal  to  the 

69  superior  court.  In  no  event  shall  such  sentence  be  in  excess  of 

70  that  provided  for  in  original  complaint  or  indictment.    Com- 

71  mitment  hereunder  shall  be  for  a  period  not  to  exceed  his 

72  twenty-first  birthday  except  that  when  adjudication  made  is 

73  subsequent  to  youth's  twentieth  birthday,  commitment  may 

74  run  to  his  twenty-second  birthday. 

75  Section  6.    If  a  youthful  offender  who  has  been  placed  in 

76  care  of  a  probation  officer  is  alleged  to  have  violated  his 

77  probation,  said  officer,  at  any  time  before  the  final  disposition 

78  of  the  case,  may  arrest  such  youth  without  a  warrant  and  take 

79  him  before  the  court,  or  the  court  may  issue  a  warrant  for  his 

80  arrest.    When  such  youth  is  before  the  court,  it  may  make  any 

81  disposition  of  the  case  which  it  might  have  made  before  said 

82  youth  was  placed  on  probation,  or  may  continue  or  extend  the 

83  period  of  probation 

84  Section  7.      (a)  Records  in  cases  brought  against  any  youth 

85  under  this  chapter  shall  not  be  admissible  in  evidence  or  used 

86  in  any  way  in  any  court  proceedings,  except  in  imposing 

87  sentence  in  any  subsequent  criminal  proceedings  against  the 

88  same  person;  and  except  for  adjudications  which  parallel  those 

89  set  forth  under  section  fifty-eight  B  of  chapter  one  hundred 

90  and  nineteen,  nor  shall  such  adjudication  or  disposition  or 

91  evidence  operate  to  disqualify  a  youthful  offender  in  any 

92  future  examination,  appointment,  or  application  for  public  serv- 

93  ice  under  the  government  either  of  the  commonwealth  or  of 

94  any  political  subdivision  thereof. 

95  (b)     The  records  of  any  youth   adjudicated    a    youthful 

96  offender,  including  fingerprints,  photographs  and  physical  des- 

97  criptions  shall  not  be  open  to  public  inspection.    But,  such 

98  records  as  required  under  section  ninety-nine  and  section  one 

99  hundred  of  chapter  two  hundred  and  seventy-six,  shall  be 
100  submitted  to  the  commissioner  of  probation.  Such  records  shall 
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101  be  retained  as  confidential  matter  and  kept  in  the  same  manner 

102  as  those  of  juvenile  oflFenders.    The  court  in  its  discretion,  in 

103  any  case,  may  permit  an  inspection  of  any  of  its  papers  or 

104  records. 

105  Section  2.    The  age  of  the  youthful  oflFender  at  the  time  of 

106  the  commission  of  the  crime  alleged  shall  determine  whether  he 

107  is  eligible  to  the  benefits  herein  provided. 

1  Section  2.       Section  33  of  chapter  279  of  the  General 

2  Laws,  as  most  recently  amended  by  section  12  of  chapter 

3  308  of  the  acts  of  1964,  is  hereby  further  amended  by  adding 

4  the  following  sentence :  —  If  sentenced  to  said  reformatory  as  a 

5  youthful  off"ender  he  may  be  held  therein  for  a  period  not  to 

6  exceed  his  twenty-first  birthday  except  when  sentence  is  sub- 

7  sequent  to  his  twentieth  birthday,  he  may  be  held  for  a  period 

8  not  beyond  his  twenty-second  birthday. 

We  have  commented  upon  proposed  legislation  for  the 
"special  adjudication"  of  youthful  offenders  several  times 
since  1959. 

In  our  Forty-Fourth  Report  for  1968  we  did  not  recom- 
mend this  type  of  legislation. 

One  of  the  reasons  which  led  us  not  to  support  such  a  pro- 
posal was  the  fact  that  some  provisions  were  currently  un- 
realistic. 

In  H  (1971)  1346,  Section  5,  there  is  a  rather  hollow  pro- 
vision allowing  the  court  to  commit  a  youthful  offender 

. .  .to  Massachusetts  Correctional  Institute,  Concord,  or  to  such 
other  facility  of  the  Department  of  Correction  as  may  be  developed 
by  the  Department  specifically  for  the  training  and  rehabilitation  of 
youthful  offenders. 

Not  only  is  there  no  facility  available  specifically  to  reha- 
bilitate youthful  offenders,  there  is  not  even  a  reasonable  facili- 
ty available  to  rehabiUtate  juvenile  delinquents.  We  appre- 
ciate that  efforts  seem  to  be  under  way  to  change  this  situation. 

We  do  think  that  there  is  some  merit  in  Section  7  of  H 
(1971)  1346  which  provides  that  records  of  the  adjudication 
of  the  youthful  offender  shall  not  disquaUfy  the  young  person 

...in  any  future  examination,  appointment,  or  application  for 
public  service  under  the  government  either  of  the  Commonwealth  or 
of  any  political  subdivision  thereof. 
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It  is  further  provided  in  Section  7  (b)  that  the  records  of 
any  person  adjudicated  a  youthful  offender,  his  fingerprints, 
photographs,  and  physical  descriptions  shall  not  be  open  to 
pubhc  inspection. 

We  now  conclude  that  to  the  extent  that  H  (1971)  1346 
permits  the  young  person  to  avoid  the  stigma  of  a  criminal 
record  for  his  first  offense  after  reaching  the  age  of  seventeen 
we  can  support  it  and  we  do. 

In  reaching  our  conclusion  we  have  analyzed  the  section 
on  the  youthful  offender  in  the  "Task  Force  Report:  Juve- 
nile Delinquency  and  Youth  Crime  -  Report  on  Juvenile  Jus- 
tice and  Consultants'  Papers."  We  would  note  that  the  re- 
commendations made  by  Milton  Luger  in  this  report  included 
a  special  facility  for  youthful  offenders.  Mr.  Luger  has  been 
the  director  of  the  New  York  State  Division  for  Youth. 

The  enactment  of  H  (1971)  1346  will  be  of  real  value  only 
when  Massachusetts  develops  facilities  which  are  designed 
specifically  for  the  training  and  rehabihtation  of  youthful  of- 
fenders. Hopefully  such  facilities  may  be  provided  in  time. 
Until  they  are  provided,  it  will  be  beneficial  to  give  the  young 
person  another  chance  by  permitting  him  to  avoid  the  burden 
of  a  criminal  record  in  some  instances. 

We  recommend  this  bill. 

PARTIAL  SUSPENSION  OF  EXECUTION  OF 
CERTAIN  SENTENCES  IN  THE  SUPERIOR  COURT 


HOUSE  .  .  .  (1971)  ...  No.  3630 

An  Act  providing  for  partial  suspension  of  execution  of  certain  sentences 

IN  THE  superior  COURT. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Section  1 A  of  chapter  279  of  the  General  Laws,  as  amended 

2  by  section  2  of  chapter  205  of  the  acts  of  1934,  is  hereby 
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3  further  amended  by  striking  out  the  first  sentence  and  inserting 

4  in  place  thereof  the  following  sentence:  — 

5  When  a  person  convicted  before  a  court  is  sentenced  to  fine 

6  and  imprisonment,  the  court  may  direct  that  the  execution  of 

7  the  sentence,  or  any  part  thereof,  be  suspended,  and  that  he  be 

8  placed  on  probation  for  such  time  and  on  such  terms  and 

9  conditions  as  it  shall  fix ;  the  court  may  direct,  as  one  of  such 

10  terms  and  conditions,  that  payment  of  the  fine  may  be  made 

1 1  to  the  probation  officer  in  one  payment,  or  in  part  payments, 

12  during  the  period  of  probation  or  any  extension  thereof,  and 

13  when  such  fine  shall  have  been  fully  paid  the  order  of  commit- 

14  ment  as  to  the  fine  shall  be  void,  but  the  order  of  commitment 

15  as  to  imprisoment  shall  not  be  aff"ected  by  such  payment. 

We  do  not  recommend  this  bill. 

G.L.  (Ter.  Ed.)  Chapter  279,  §  lA  now  reads  as  follows: 

Suspension  of  execution  of  sentence;  probation;  re- 
vocation of  suspension,  etc.  When  a  person  convicted  before 
a  court  is  sentenced  to  fine  and  imprisonment,  the  court  may  direct 
that  the  execution  of  the  sentence  be  suspended  as  to  the  fine  or  the  im- 
prisonment or  both,  and  that  he  be  placed  on  probation  for  such  time 
and  on  such  terms  and  conditions  as  it  shall  fix ;  the  court  may  direct, 
as  one  of  such  terms  and  conditions,  that  payment  of  the  fine  may  be 
made  to  the  probation  officer  in  one  payment,  or  in  part  payments, 
during  the  period  of  probation  or  any  extension  thereof,  and  when 
such  fine  shall  have  been  fully  paid  the  order  of  commitment  as  to  the 
fine  shall  be  void,  but  the  order  of  commitment  as  to  imprisonment 
shall  not  be  affected  by  such  payment.  The  probation  officer  shall  give 
a  receipt  for  every  payment  so  made,  shall  keep  a  record  of  the  same, 
shall  pay  the  fine,  or  all  sums  received  in  part  payment  thereof,  to  the 
clerk  of  the  court  at  the  end  of  the  period  of  probation  or  any  exten- 
sion thereof,  and  shall  keep  on  file  the  clerk's  receipt  therefor.  If  dur- 
ing or  at  the  end  of  said  period  the  probation  officer  shall  report  that 
the  fine  is  in  whole  or  in  part  unpaid,  and  in  his  opinion  the  person  is 
unwilling  or  unable  to  pay  it,  the  court  may  either  extend  said  period, 
place  the  case  on  file  or  revoke  the  suspension  of  the  execution  of  the 
sentence.  When  such  suspension  is  revoked,  in  a  case  where  the  fine 
has  been  paid  in  part,  the  defendant  may  be  committed  for  default  in 
payment  of  the  balance,  and  may  also  be  committed  for  the  term  of 
imprisonment  fixed  in  the  original  sentence.  This  section  shall  not 
permit  the  suspension  of  the  execution  of  the  sentence  of  any  person 
convicted  of  a  crime  punishable  by  imprisonment  for  life  or  of  a 
crime  an  element  of  which  is  being  armed  with  a  dangerous  weapon, 
or  of  any  person  convicted  of  any  felony. 
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H  (1971)  3630  is  apparently  designed  to  permit  the  court 
to  suspend  a  portion  of  the  sentence. 

At  present  if  a  person  is  convicted  of  an  offense  and  there- 
by made  subject  to  a  penalty  which  is  alternatively  either  a 
jail  sentence  or  a  fine  or  both,  the  court  may  impose  either 
the  jail  term  or  the  fine  or  in  rare  cases  both.  Ordinarily  the 
court  will  impose  either  a  fine  or  a  term  in  jail.  The  court 
may  suspend  the  jail  sentence  entirely.  If  in  the  future  the 
individual  again  becomes  involved  with  antisocial  behavior 
this  suspension  may  be  lifted  and  the  individual  may  be  or- 
dered to  serve  the  term  of  the  sentence.  What  is  involved  in 
H  (1971)  3630  is  known  as  a  "spht  sentence." 

An  example  of  the  type  of  sentence  which  this  bill  would 
permit  is  a  six-month  sentence  which  is  imposed  in  such  a 
way  that  the  individual  is  required  to  serve  the  first  ten  days 
in  jail  and  then  the  remainder  of  the  sentence  is  suspended. 
There  is  a  strong  feeUng  among  many  judges  that  the  initial 
ten-day  term  in  jail  is  not  a  desirable  thing.  Many  judges  feel 
that  if  a  sentence  should  be  suspended,  all  of  it  should  be  sus- 
pended and  no  part  of  it  should  be  served  in  jail.  There  are 
correction  people  who  think  that  the  shock  of  the  first  ten 
days  in  jail  has  a  salutary  eff'ect  on  the  individual  and  he  will 
not  be  anxious  to  repeat  his  indiscretions  against  society. 

There  is,  therefore,  a  considerable  difference  of  opinion  on 
this  idea. 

We  do  wish  to  point  out  that  a  judge  has  many  alternatives 
under  existing  law.  He  can  accomplish  much  of  what  the 
proponents  of  this  bill  desire  at  the  present  time.  The  word- 
ing of  the  bill  is  somewhat  confusing.  We  certainly  do  not 
approve  of  any  idea  that  a  fine  of  $100  could  be  imposed  and 
then  $75  of  this  sum  be  made  the  subject  of  a  suspended  sen- 
tence. Such  an  arrangement  is  not  worthwhile  at  all.  It  is 
customary  in  the  district  and  municipal  courts  to  continue 
cases  for  a  period  of  six  months,  more  or  less,  without  a  find- 
ing, and  then  to  dismiss  these  cases.  We  think  that  this  judi- 
cial tool,  the  right  to  suspend  the  sentence  entirely,  and  the 
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right  to  choose  between  a  term  in  jail  and  a  fine  and  other 
methods  of  disposition  including  probation  are  adequate  and 
that  the  proposal  made  by  this  bill  will  not  improve  the  ad- 
ministration of  justice  or  facilitate  the  correction  of  any  of- 
fenders to  any  appreciable  degree. 

We  also  would  point  out  that  Chapter  279,  §  lA,  is  not 
limited  to  the  Superior  Court;  and  if  there  is  any  value  in 
such  legislation,  it  would  be  valuable  also  in  the  district  courts 
and  the  municipal  courts  where  the  largest  volume  of  cases  is 
handled. 


Mr.  Hall  dissents  from  the  vote  of  the  majority  of 
the  Judicial  Council. 
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IV.  TORTS 

1.    A  Right  Of  Privacy 

A  RIGHT  OF  PRIVACY 

HOUSE  .  .  .  (1971)  ...  No.  5691 

An  Act  establishing  a  right  of  privacy. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Chapter  214  of  the  General  Laws  is  hereby  amended  by 

2  inserting  after  section  1  the  following  section:  — 

3  Section  J  A.  A  person  shall  have  a  right  of  privacy  against 

4  unreasonable,  substantial  or  serious  interference  therewith.  The 

5  superior  court  shall  have  jurisdiction  in  equity  to  enforce  such 

6  right  and  in  connection  therewith  to  award  damages. 

In  our  Forty- Fifth  Report  for  1969  (pps.  36  to  39)  we  re- 
commended an  act  which  subsequently  became  §  3  of  Chapter 
214.  This  act,  which  was  approved  July  28,  1970,  gave  a 
hmited  right  of  privacy  in  connection  with  a  person's  name, 
portrait,  or  picture  so  that  it  could  not  be  used  for  advertis- 
ing purposes  or  for  purposes  of  trade  without  his  written  con- 
sent. 

In  our  Forty-Fifth  Report  we  noted  that  our  Supreme  Judi- 
cial Court  had  left  open  the  question  of  whether  there  exists  a 
right  of  privacy  in  this  Commonwealth.  See  Frick  v.  Boyd, 
350  Mass.  259  (1966). 

According  to  the  Restatement  of  the  Law  of  Torts : 

§  867.  INTERFERENCE  WITH  PRIVACY.  A  person  who 
unreasonably  interferes  with  another's  interest  in  not  having  his  af- 
fairs known  to  others  or  his  likeness  exhibited  to  the  public  is  liable 
to  the  other. 
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In  commenting  further  upon  this  section  it  is  said : 

The  rule  stated  in  this  Section  is  not  dependent  upon  conduct 
which,  aside  from  the  invasion  of  privacy,  would  be  tortious,  such  as 
trespass  to  land  or  chattels,  or  defamation.  Neither  does  it  depend 
for  its  validity  upon  a  breach  of  confidence,  nor  upon  the  untruth  of 
the  statements.  On  the  other  hand,  liability  exists  only  if  the  defend- 
ant's conduct  was  such  that  he  should  have  realized  that  it  would  be 
offensive  to  persons  of  ordinary  sensibilities.  It  is  only  where  the  in- 
trusion has  gone  beyond  the  limits  of  decency  that  liability  accrues. 
These  limits  are  exceeded  where  intimate  details  of  the  life  of  one  who 
has  never  manifested  a  desire  to  have  publicity  are  exposed  to  the 
public,  or  where  photographs  of  a  person  in  an  embarrassing  pose 
are  surreptitiously  taken  and  published.  On  the  other  hand,  there  is 
no  invasion  of  a  right  of  privacy  in  the  description  of  the  ordinary  go- 
ings and  comings  of  a  person  or  of  weddings,  even  though  intended 
to  be  entirely  private,  or  of  other  publications  to  which  people  do  not 
ordinarily  seriously  object.  In  determining  liability,  the  knowledge  and 
motives  of  the  defendant,  the  sex,  station  in  life,  previous  habits  of 
the  plaintiff  with  reference  to  publicity,  and  other  similar  matters  are 
considered.  A  distinction  can  be  made  in  favor  of  news  items  and 
against  advertising  use.  It  is  only  when  the  defendant  should  know 
that  the  plaintiff  would  be  justified  in  feeling  seriously  hurt  by  the 
conduct  that  a  cause  of  action  exists.  If  these  conditions  exist,  how- 
ever, the  fact  that  the  plaintiff  suffered  neither  pecuniary  loss  nor 
physical  harm  is  unimportant.  The  damages  whether  nominal,  com- 
pensatory or  punitive  can  be  awarded  in  the  same  way  in  which  gen- 
eral damages  are  given  for  defamation.    (Comment  (d)  Section  867) 

We  have  consistently  taken  the  position  that  the  right  to 
privacy  should  be  protected  exclusively  in  equity.  In  our 
Twenty-Ninth  Report  for  1953  at  page  26  we  said: 

It  is  not  necessary  to  recognize  it  as  a  strictly  "common  law" 
right  in  a  technical  sense.  Damages  are  not  a  controlling  factor  in 
the  discussion.  There  may  or  may  not  be  probable  pecuniary  dam- 
ages. A  suit  at  law  for  vague  damages  would  be  practically  useless 
except  for  the  purpose  of  annoyance.  The  substance  of  such  a  right 
is  for  immediate  protection  by  prevention.  It  thus  seems  essentially 
an  equitable  right  impossible  of  "concrete"  definition  for  the  purposes 
of  a  suit  at  law  with  its  procedural  limitations  and  liability  to  abuse, 
but  readily  capable  of  consideration  and  protection  in  the  light  of  all 
the  varying  surrounding  circumstances  by  a  court  of  equity. 

And  we  also  observed : 

We  have  discussed  this  subject  at  length  because  of  the  uncertain 
state  of  the  authorities  during  many  years.    We  have  no  decision  rec- 
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ognizing  a  right  of  privacy  and  we  have  no  decision  denying  it. 
Massachusetts  is  therefore  in  a  position  to  declare  and  establish  a 
right  and  at  the  same  time  establish  the  procedure  to  protect  it  and 
guard  it  from  abuse. 

We,  therefore,  recommend  the  declaration  and  establishment 
of  privacy  as  a  purely  equitable  right  within  the  "general  principles 
of  equity  jurisprudence"  to  be  protected  with  or  without  damages 
exclusively  in  equity  in  accordance  with  established  equitable  proce- 
dure and  submit  for  this  purpose  the  following: 

DRAFT  ACT 

Chapter  214  of  the  General  Laws  is  hereby  amended  by  insert- 
ing after  Section  1  the  following  Section  lA. 

The  Supreme  Judicial  and  Superior  Court  shall  have  original 
and  concurrent  jurisdiction  under  the  general  principles  of  equity 
jurisprudence  to  protect  with  or  without  damages  the  equitable 
interest  of  personality  sometimes  called  "the  right  of  privacy"  of 
a  person  against  unreasonable  and  serious  interference  with  such 
person's  interest  in  not  having  his  affairs  known  to  others  or  his 
likeness  exhibited  to  the  public. 

The  foregoing  draft  contains  the  substance  of  Section  867  of  the 
"Restatement  of  Torts"  already  quoted  but  limited  in  its  nature  and 
procedure  to  equity  jurisprudence. 

In  an  Opinion  of  the  Justices,  356  Mass.  756  (1969),  the 
Supreme  Judicial  Court  had  occasion  to  discuss  the  right  of 
privacy  in  connection  with  a  bill  -  H  (1969)  5328  -  which 
would  limit  surveillance  of  employees  by  closed  circuit  televi- 
sion or  other  monitoring  devices.  The  bill  was  found  to  be 
too  broad. 

Justice  Speigel  made  some  comments  on  the  right  of  priva- 
cy which  we  think  are  very  appropriate  here: 

The  subject  of  an  individual's  interest  in  and  right  to  personal 
privacy  has,  in  the  last  decade,  become  a  matter  of  a  somewhat  ex- 
tensive discussion  by  legal  commentators.  The  case  of  Griswold  v. 
Connecticut,  381  U.S.  479,  485,  suggests  that  an  undefined  right  of 
privacy  is  protected  by  the  Constitution.  A  strong  impetus  to  pro- 
tect the  right  of  privacy  is  the  fantastic  degree  to  which  modern  de- 
vices enable  undetected  monitoring.  See,  e.g.,  Westin,  Science,  Pri- 
vacy, and  Freedom:  Issues  and  Proposals  for  the  1970's,  Part  I,  66 
Col.  L.  Rev.  1003,  at  1004-1010.  It  is  clear  that  such  devices  have 
made  the  excesses  of  Orwell's  "1984"  a  technological  possibility  and 
have  prompted  commentators.  Legislatures  and  courts,  desirous  of 
avoiding  that  result,  to  turn  their  attention  to  safeguarding  privacy. 
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The  employer  has  a  general  right  to  film  the  manufacturing  pro- 
cess in  his  plant,  but  not  to  film  every  movement  his  employee  might 
make  and  to  tape  every  word  that  he  might  utter.  The  proper  ap- 
proach is  to  search  for  a  reasonable  balance  between  the  individual's 
right  to  privacy  and  competing  claims.  The  relative  importance  of 
the  competing  claims,  along  with  alternative  methods  for  satisfying 
those  claims,  are  relevant  considerations.  See  Ruebhausen  and  Brim, 
Privacy  and  Behavioral  Research,  65  Col.  L.  Rev.  1184,  at  1190,  and 
Westin,  Science,  Privacy,  and  Freedom :  Issues  and  Proposals  for  the 
1970's,  Part  II,  66  Col.  L.  Rev.  1205.  Knowledge  on  the  part  of  the 
person  observed  that  he  is  being  observed  may  also  be  relevant.  Wes- 
tin, Part  II,  supra,  at  1210-1211. 

A  somewhat  analogous  conflict  between  the  employer's  right  to 
run  his  business  and  employee's  right  to  privacy  is  resolved  by  stat- 
utes which  prohibit  the  use  of  polygraph  tests  on  present  or  prospec- 
tive employees.  See  The  Polygraph  in  Private  Industry:  Regulation 
or  Elimination?  15  Buffalo  L.  Rev.  665,  at  644-665;  G.  L.  c.  149, 
§  19B. 

I  believe  that  the  Legislature  could  enact  a  bill  which  by  its  pro- 
visions would  protect  an  employee's  private  and  personal  deportment 
and  yet  preserve  the  rights  of  an  employer  so  as  to  pass  constitutional 
muster.  There  is  no  need  to  decide  whether  a  bill  which  applied  only 
to  a  manufacturing  establishment  or  a  factory  would  violate  the  equal 
protection  clause. 

As  we  now  have  legislation  forbidding  the  unauthorized 
use  of  photographs  and  giving  an  equitable  right  to  the  per- 
son offended,  we  think  the  time  has  come  to  broaden  this 
equitable  right  so  that  the  individual  can  appeal  to  the  Court 
of  Equity  to  protect  his  right  against  unauthorized  or  unjus- 
tified intrusion.  To  accomplish  this  end  and  to  avoid  the  less 
desirable  alternative  of  giving  a  mere  right  to  damages,  we 
recommend  this  bill. 
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V.  CIVIL  PROCEDURE 

1.  Providing  That  Certain  Medical  And  Hospital  Re- 
ports Shall  Be  Admissible  In  Evidence  In  Tort 
Actions 

2.  Statute  On  Allocation  Of  Counsel  Fees  And  Ex- 
penses In  Civil  Cases  Proposal 

3.  The  Limitation  Of  Certain  Actions  And  The  Satis- 
faction Of  Judgment  In  Said  Actions  Against  Ex- 
ecutors And  Administrators 

4.  Providing  For  The  Suspension  Of  Licenses  And 
Certificates  Of  Registration  Of  Motor  Vehicles  Un- 
der Certain  Circumstances  When  Judgment  For 
Property  Damage  Against  Such  Licensees  Or  Reg- 
istrants Are  Not  Satisfied 

PROVIDING  THAT  CERTAIN  MEDICAL  AND 

HOSPITAL  REPORTS  SHALL  BE  ADVIISSIBLE 

IN  EVIDENCE  IN  TORT  ACTIONS 

HOUSE  .  .  .  (1971)  ...  No.  4418 

An  Act  providing  that  certain  medical  and  hospital  reports  shall  be  ad- 
missible IN  evidence  in  tort  actions. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Section  \.  Section  79G  of  chapter  233   of  the   General 

2  Laws,  inserted  by  chapter  323  of  the  acts  of  1958,  is  hereby 

3  amended  by  striking  out  the  first  paragraph  and  inserting  in 

4  place  thereof  the  following  paragraph:  — 

5  In  an  action  of  tort  for  personal  injuries  brought  in  the 

6  district  court  or  for  consequential  damages  arising  therefrom, 

7  an  itemized  bill  or  report  relating  to  medical,  dental  or  hospital 

8  services  rendered  to  a  person  injured  and/or  any  report  of  any 

9  examination  of  said  injured  person,  subscribed  and  sworn  to 
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10  under  the  penalties  of  perjury,  by  the  physician,  dentist  or 

1 1  authorized  agent  of  the  hospital  rendering  such  services,  shall 

12  be  admissible  as  evidence  of  the  fair  and  reasonable  charge  for 

13  such  services,  and/or  the  necessity  of  such  services  or  treat- 

14  ment;  the  diagnosis  of  said  physician  or  dentist;  the  prognosis 

15  of  such  physician  or  dentist;  the  opinion  of  such  physician  or 

16  dentist  as  to  proximate  cause  of  the  condition  so  diagnosed; 

17  the  opinion  of  such  physician  or  dentist  as  to  disability  or 

18  incapacity,  if  any,  proximately  resulting  from  the  condition  so 

19  diagnosed.  Said  bill  shall  include  the  date  and  place  of  each 

20  service  rendered  because  of  said  injury  and  the  charge  therefor. 

21  Written  notice  of  the  intention  to  offer  such  a  bill  as  such 

22  evidence,  together  with  a  copy  thereof,  shall  be  given  to  the 

23  opposing  party  or  parties,  or  to  his  or  their  attorneys,  by 

24  mailing  the  same  by  certified  mail,  return  receipt  requested, 

25  not  less  than  ten  days  before  the  trial,  and  an  affidavit  of  such 

26  notice  and  the  return  receipt  shall  be  filed  with  the  clerk  of 

27  the  court  forthwith  after  said  receipt  has  been  returned. 

28  Nothing  contained  in  this  section  shall  be  construed  to  limit 

29  the  right  of  the  defendant  to  summon,  at  his  own  expense, 

30  such  physician,  dentist  or  agent  or  the  records  of  such  hospital 

3 1  for  the  purpose  of  cross  examination  with  respect  to  such  bill  or 

32  record  or  to  rebut  the  contents  thereof,  or  for  any  other 

33  purpose,  not  to  limit  the  right  of  the  defendant  to  summon 

34  any  other  person  to  testify  in  respect  to  such  bill  or  record  or 

35  for  any  other  purpose. 

1  Section  2.    Chapter  233  of  the  General  Laws  is  hereby 

2  amended  by  striking  out  section  79H,  inserted  by  section  1  of 

3  chapter  265  of  the  acts  of  1967,  and  inserting  in  place  thereof 

4  the  following  section:  — 

5  Section  79H.    In  an  action  of  tort  for  personal  injuries  or 

6  death,  or  for  consequential  damages  arising  from  such  personal 

7  injuries,  the  medical  report  of  a  deceased  physician  who  at- 

8  tended  or  examined  the  plaintiff,  including  expressions  of 

9  medical  opinion  as  to  the  necessity  of  such  services  or  treat- 

10  ment,  the  diagnosis  of  said  physician  or  dentist,  the  prognosis 

1 1  of  such  physician  or  dentist ;  the  opinion  of  such  physician  or 

12  dentist  as  to  proximate  cause  of  the  condition  so  diagnosed; 

13  the  opinion  of  such  physician  or  dentist  as  to  disability  or 

14  incapacity,  if  any,  proximately  resulting  from  the  condition  so 

15  diagnosed  shall,  at  the  discretion  of  the  trial  judge,  be  admis- 

16  sible  in  evidence,  but  nothing  therein  contained  which  has 

17  reference  to  the  question  of  liability  shall  be  so  admissible. 

18  Any  opposing  party  shall  have  the  right  to  introduce  evidence 

19  tending  to  limit,  modify,  contradict  or  rebut  such  medical 
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20  report.    The  word  "physician"  as  used  in  this  section  shall  not 

21  include  any  person  who  was  not  licensed  to  practice  medicine 

22  under  the  laws  of  the  jurisdiction  within  which  such  medical 

23  attention  was  given  or  such  examination  was  made. 

G.L.  (Ter.  Ed.)  Chapter  233,  §  79G,  enacted  in  1958,  now 
reads : 

Tort  actions  for  personal  injuries;  evidence  of 
charges  for  medical  and  hospital  services.  In  an  ac- 
tion of  tort  for  personal  injuries,  or  for  consequential  damages  arising 
therefrom,  an  itemized  bill  for  medical,  dental  or  hospital  services 
rendered  to  a  person  injured,  subscribed  and  sworn  to  under  the  penal- 
ties of  perjury,  by  the  physician,  dentist  or  authorized  agent  of  the  hos- 
pital rendering  such  services,  shall  be  admissible  as  evidence  of  the  fair 
and  reasonable  charge  for  such  services;  provided,  that  said  bill  shall 
include  only  the  date  and  place  of  each  service  rendered  because  of 
said  injury  and  the  charge  therefor  without  reference  to  the  injury  it- 
self or  the  history  thereof;  and  provided,  further,  that  written  notice  of 
the  intention  to  offer  such  a  bill  as  such  evidence,  together  with  a  copy 
thereof,  has  been  given  to  the  opposing  party  or  parties,  or  to  his  or 
their  attorneys,  by  mailing  the  same  by  certified  mail,  return  receipt 
requested,  not  less  than  ten  days  before  the  trial,  and  that  an  affidavit 
of  such  notice  and  the  return  receipt  is  filed  with  the  clerk  of  the  court 
forthwith  after  said  receipt  has  been  returned.  Nothing  contained  in 
this  section  shall  be  construed  to  limit  the  right  of  the  defendant  to 
summon,  at  his  own  expense,  such  physician,  dentist  or  agent  or  the 
records  of  such  hospital  for  the  purpose  of  cross  examination  with 
respect  to  such  bill  or  record  or  to  rebut  the  contents  thereof,  or  for 
any  other  purpose,  nor  to  limit  the  right  of  the  defendant  to  summon 
any  other  person  to  testify  in  respect  to  such  bill  or  record  or  for  any 
other  purpose. 

The  words  "physician"  and  "dentist"  shall  not  include  any  per- 
son who  is  not  licensed  to  practice  as  such  under  the  laws  of  the 
jurisdiction  within  which  such  services  were  rendered. 

The  word  "hospital"  shall  mean  any  hospital  required  to  keep 
records  under  section  seventy  of  chapter  one  hundred  and  eleven,  or 
which  is  in  any  way  licensed  or  regulated  by  the  laws  of  any  other 
state,  or  by  the  laws  and  regulations  of  the  United  States  of  America, 
including  hospitals  of  the  Veterans  Administration  or  similar  type 
institutions,  whether  incorporated  or  not.    Added  St. 1958,  c.  323. 

G.L.  (Ter.  Ed.)  Chapter  233,  §  79H,  enacted  in  1967,  now 
reads : 

Tort  actions  for  personal  injuries  or  death;  ad- 
missibility  of    reports    of   deceased  physicians.     In  an 
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action  of  tort  for  personal  injuries  or  death,  or  for  consequential  dam- 
ages arising  from  such  personal  injuries,  the  medical  report  of  a  de- 
ceased physician  who  attended  or  examined  the  plaintiff,  including  ex- 
pressions of  medical  opinion,  shall,  at  the  discretion  of  the  trial  judge, 
be  admissible  in  evidence,  but  nothing  therein  contained  which  has 
reference  to  the  question  of  liability  shall  be  so  admissible.  Any  op- 
posing party  shall  have  the  right  to  introduce  evidence  tending  to  limit, 
modify,  contradict  or  rebut  such  medical  report.  The  word  "physi- 
cian" as  used  in  this  section  shall  not  include  any  person  who  was  not 
licensed  to  practice  medicine  under  the  laws  of  the  jurisdiction  within 
which  such  medical  attention  was  given  or  such  examination  was 
made. 
Added  St.  1967,  c.  265,  §  1,  approved  May  17,  1967. 

These  statutes,  and  others  collected  in  Chapter  233,  §§  76 
through  79H,  were  enacted  to  avoid  the  useless  pettifoggery 
and  sheer  waste  of  time,  manpower,  and  money  in  proving 
facts  which  can  usually  be  relied  upon  when  found  in  places 
where  regular  records  are  maintained  and  particularly  when 
copies  of  such  records  are  as  reliable  and  satisfactory  as  the 
original. 

Sections  79G  and  79H  are  an  extension  of  Chapter  233,  §  79, 
which  allowed,  as  exceptions  to  the  rule  against  the  use  of 
hearsay  evidence,  the  use  of  hospital  records  maintained  by 
recognized  hospitals.  The  records  by  themselves  do  not 
amount  to  actual  proof  of  liability.  The  court  has  consistently 
held  that  except  where  the  record  might  "incidentally  affect 
liability"  it  could  not  be  used  to  show  liability;  the  real  pur- 
pose was  to  prove  the  medical  facts  and  the  treatment  given. 
See:     Wadsworth  v.  Boston  Gas  Co.,  352  Mass.  86. 

In  1958  §  79G  was  enacted  for  the  sole  purpose  of  eliminat- 
ing the  need  to  produce  a  doctor,  dentist,  or  hospital  official  to 
testify  that  his  bill  was  "fair  and  reasonable."  This  section 
particularly  excludes,  as  part  of  the  bill,  any  references  to 
"medical  history"  and  by  no  stretch  of  the  imagination  could 
a  judge  permit  any  references  to  cause  of  an  injury,  or  liability 
therefor,  to  be  insinuated  into  a  case  under  the  guise  of  a  bill 
for  services. 

Section  79H  deals  solely  with  cases  where  the  physician  who 
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attended  or  examined  the  plaintiff  has  died.  In  such  cases  his 
report  "including  expressions  of  medical  opinion"  shall, 
at  the  discretion  of  the  trial  judge,  be  admitted  as  evidence. 

Again,  nothing  which  has  reference  to  the  question 
of  liability  shall  be  admissible  under  this  section. 

Although  this  section  was  enacted  in  1967,  the  introduction 
of  statements  of  a  deceased  person,  under  some  circumstances, 
as  an  exception  to  the  rule  against  hearsay  evidence  was  al- 
ready recognized  in  §  65  of  Chapter  233. 

Under  G.L.  (Ter.  Ed.)  Chapter  233,  §  65,  declarations  of 
deceased  persons  can  be  used  as  evidence  and  are  not  to  be 
ruled  out  as  hearsay  when  the  court  finds  the  statement  was 
made  in  good  faith  and  upon  the  personal  knowledge  of 
the  decendent. 

It  has  already  been  held  in  Kulchinsky  v.  Segal,  307  Mass. 
571,  at  572: 

Mere  opinion  based  upon  facts  not  known  to  the  declarant 
through  his  own  senses  is  inadmissible. 

A  declaration  contained  in  a  statement  of  a  deceased  physician 
which  relates  to  his  opinion  rather  than  to  what  medical  facts 
he  observed  is  still  hearsay,  and  it  is  still  opinion  evidence 
despite  Chapter  233,  §  65,  or  any  other  section.  See:  Keoiigh 
V.  Boston  Elevated  Rwy.  Co.,  229  Mass.  275.  A  deceased 
physician's  statement  of  fact  is  admissible  under  Chapter  233, 
§  65.    See:    Can  v.  Dighton,  229  Mass.  304. 

A  particularly  enlightening  discussion  of  the  principle  of 
law  involved  here  is  found  in  Justice  Wilhams'  opinion  in 
Shamgochian  v.  Drigotas,  343  Mass.  139. 

Section  1  of  H  (1971)  4418  extends  the  present  section  by 
allowing  evidence  to  be  admitted  (although  it  can  be  rebutted) 
not  only  that  the  bill  is  correct  but  also  declaring: 

1.  The  services  were  necessary. 

2.  The  prognosis. 

3.  The  diagnosis. 

4.  The  opinion  as  to  proximate  cause. 

5.  The  period  of  disability. 
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Clearly  the  idea  is  that  the  plaintiff  does  not  need  "his" 
doctor  to  be  present,  but  the  defendant  must  have  his  doctor 
there  or  face  a  tough  session  indeed  with  no  evidence  to  coun- 
teract the  document  of  the  plaintiff. 

This  procedure  may  be  useful  to  expedite  hearing  cases,  but 
it  has  little  basis  in  even  some  advanced  ideas  of  the  law  of 
evidence.  The  defendant  cannot  cross-examine  an  affidavit. 
He  can  and  does  cross-examine  when  a  deposition  is  taken  be- 
fore trial. 

We  cannot  believe  any  doctor  would  say  his  services  were 
not  necessary,  or  that  his  bill  was  not  correct. 

His  "prognosis"  and  "diagnosis"  are,  at  least  in  part,  mat- 
ters of  opinion.  If  a  man  has  a  broken  right  fibula  bone,  it 
is  also  a  matter  of  fact  of  course. 

Even  if  some  mixed  questions  of  opinion  and  fact  might  be 
given  some  indulgence  to  expedite  hearing,  there  is  nothing 
that  would  lead  us  to  recommend  that  a  written  opinion  as  to 
the  proximate  cause  of  an  injury  should  be  allowed  to  become 
evidence  in  any  court  without  an  opportunity  to  cross-ex- 
amine the  doctor  who  offers  not  his  personal  knowledge 
but  his  opinion  on  what  others  told  him. 

We  do  not  recommend  the  adoption  of  Section  1  of  H  (1971) 
4418. 

The  Proposed  Amendment  to  Section  79G 

Section  1  of  H  (1971)  4418  would  be  applicable  to  trials  in 
the  district  court  in  tort  actions.  We  do  not  understand  why 
the  Superior  Court  is  not  included  if  the  bill  has  merit.  Pos- 
sibly the  idea  is  that  it  would  be  less  expensive  to  have  the 
medical  evidence  presented  in  a  district  court  by  means  of 
sworn  statements  as  to  expense,  injuries,  prognosis,  diagnosis, 
etc.,  and  even  proximate  cause. 

If  this  is  the  object,  perhaps  we  might  consider  taking  oral 
depositions  at  the  doctor's  office,  or  elsewhere,  as  a  means  of 
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expediting  the  consideration  of  medical  testimony  if  there  are 
Hkeiy  to  be  two  trials  of  the  case. 

In  any  event,  we  do  not  recommend  this  "back-door"  ap- 
proach to  the  problem. 


The  Proposed  Amendment  to  Section  79H 

In  regard  to  Section  2  of  H  (1971)  4418,  we  do  not  recom- 
mend the  version  in  the  proposed  bill  and  are  particularly  op- 
posed to  lines  10  through  15  of  the  proposed  amendment  to 
Section  79H. 

The  present  statute  allows  the  medical  report  of  a  deceased 
physician  to  be  introduced,  and  the  proposed  amendment 
would  add  the  following  words  to  which  we  object : 

...  as  to  the  necessity  of  such  services  or  treatment,  the  diagnosis 
of  said  physician  or  dentist,  the  prognosis  of  such  physician  or  dentist; 
the  opinion  of  such  physician  or  dentist  as  to  proximate  cause  of  the 
condition  so  diagnosed ;  the  opinion  of  such  physician  or  dentist  as  to 
disabiHty  or  incapacity,  if  any,  proximately  resulting  from  the  condi- 
tion so  diagnosed  .  .  . 

We  would  not  object  to  an  amendment  to  §  79H  to  ahow  a 
statement  in  the  records  of  a  deceased  physician  to  the  effect 
that  his  "services"  or  "treatment"  were  a  necessity,  but  we  do 
not  think  that  opinion  evidence  of  a  deceased  person  as  to 
proximate  cause  or  liability  should  become  evidence  in  this 
way. 

We  again  point  out  that  oral  depositions  can  be  taken. 

It  is  true  that  many  medical  records  are  considered  by  the 
Division  of  Industrial  Accidents  which  might  not  be  intro- 
duced in  a  court  trial.  We  would  point  out  that  there  is  no 
negligence  question  before  the  Industrial  Accident  Board  and 
that  this  is  always  the  big  question  in  court  trials  involving 
personal  injury  and  death  or  consequential  damages  arising 
therefrom. 
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ALLOCATION  OF  COUNSEL  FEES  AND 
EXPENSES  IN  CIVIL  CASES 


SENATE  .  .  .  (1971)  ...  No.  640 


An  Act  proposing  statute  on  allocation  of   counsel   fees   and   expenses 
IN  civil  cases. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Section  1.  The  following  shall  apply  to  all  civil  cases  of 

2  whatever  nature  heard  or  tried  before  the  supreme  judicial 

3  court  and  the  superior  and  probate  courts.  The  powers  granted 

4  to  judges  of  such  courts  by  this  act  with  respect  to  the  subject 

5  matter  hereof  shall  be  in  addition  to  those  already  established 

6  by  statute  or  judicial  precedent. 

1  Section  2.  The  justices  of  the  supreme  judicial  court,  when 

2  sitting  as  a  full  court,  and  each  justice  of  such  court  when 

3  sitting  as  a  single  justice,  and  each  judge  of  the  superior  and 

4  probate  courts  are  hereby  authorized,  in  their  or  his  discre- 

5  tion,  in  any  civil  case  in  which  a  finding,  verdict,  decision, 

6  award  or  judgment  has  been  made  by  them  or  him  or  by  a 

7  jury,  auditor,  master  or  other  finder  of  fact,  to  determine,  as 

8  a  separate  and  distinct  finding,  that  all  or  a  substantial  portion 

9  of  any  party's  or  parties'  claims  or  defenses,  setoffs  or  counter- 

10  claims,  whether  of  a  factual,  legal  or  mixed  nature,  were 

1 1  wholly  insubstantial,  frivolous  or  not  advanced  in  good  faith. 

12  If  such  a  finding  is  made  with  respect  to  any  claim,   the 

13  judge(s)  shall  award  to  the  party  or  parties  against  whom 

14  such  claim  was  asserted  an  amount  representing  the  reason- 

15  able  counsel  fees,  costs  and  expenses  of  the  party  or  parties 

16  in  defending  against  such  claim.  If  such  a  finding  is  made  with 

17  respect  to  any  defense,  setoff  or  counterclaim,  the  judge(s) 

18  shall  award  to  the  claimant  or  claimants  against  whom  such 

19  defense,  setoff"  or  counterclaim  was  asserted:  (1)  if  the  claim 

20  was  monetary  in  nature,  interest  at  the  rate  of  one  per  cent 

21  per  month  from  the  date  when  the  amount  represented  by 

22  such  claim  was  due  to  the  claimant  pursuant  to  the  substan- 

23  tive  rules  of  law  pertaining  thereto,  the  date  selected  by  the 

24  judge  to  be  stated  in  his  award  and,  thereafter,  unless  the  find- 

25  ing  for  the  claimant(s)  on  the  claim  or  the  finding  referred 

See  S  (1972)  15  and  S  (1972)  496  for  similar  proposed  legislation. 
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26  to  herein  shall  be  reversed,  said  interest  on  any  unpaid  portion 

27  shall  continue  to  accrue  and  be  payable  until  the  claim  is  paid 

28  in  full;  (2)  an  amount  representing  the  reasonable  counsel 

29  fees,  costs  and  expenses  of  the  claimant  or  claimants  in  prose- 

30  cuting  his  or  their  claims  or  in  resisting  and  defending  against 

31  the  setoff  or  counterclaim  found  to  have  been  wholly  insub- 

32  stantial,  frivolous  or  not  advanced  in  good  faith.     In  addi- 

33  tion  thereto,  but  not  in  duplication  of  any  award  which  may 

34  be  made  by  reason  of  the  foregoing,  if  the  judge(s)  finds  that 

35  any  portion  of  a  monetary  claim  by  a  party  was  not  the  subject 

36  of  a  bona  fide  dispute,  he  shall  award  interest  to  the  claim- 

37  ant  or  claimants  on  such  portion  in  the  same  manner  as 

38  specified  hereinabove. 

1  Section  3.  Any  finding  and  any  award  by  a  single  justice  of 

2  the  supreme  judicial  court  or  by  a  judge  of  the  superior  or 

3  probate  courts  made  pursuant  to  the  provisions  of  section  two 

4  of  this  act  shall  be  subject  to  review  by  the  full  bench  of  the 

5  supreme  judicial  court,  according  to  the  principles  or  review 

6  applicable  in  equity. 

1  Section  4.  If  the  parties  to  any  such  proceeding  shall  com- 

2  promise  and  settle  their  diff"erences  and  shall  file  in  the  ap- 

3  propriate  court  documents  adequately  reflecting  such  compro- 

4  mise  and  settlement,  no  finding  and/or  award  may  be  made  by 

5  a  justice  or  judge  pursuant  to  section  two  of  this  act,  and  if 

6  a  finding  and/or  award  has  theretofore  been  made  with  re- 

7  spect  to  counsel  fees,  costs  and  expenses  or  with  respect  to 

8  interest  pursuant  to  section  two,  such  finding  and/or  award 

9  shall  be  treated  as  vacated  and  of  no  further  force  and  effect. 

1  Section  5.  A  finding  and  award  authorized  by  section  two 

2  may  be  made  on  motion  of  either  party  or  by  a  justice  or 

3  judge  on  his  own  initiative.    In  the  justice's  or  judge's  dis- 

4  cretion,  a  separate  hearing  may  be  held  on  the  issue  of  the 

5  finding,  and  a  further  hearing  on  the  amount  to  be  awarded, 

6  or  such  hearings  may  be  combined,  but  a  hearing,  if  requested 

7  on  either  or  both  issues,  shall  be  mandatory.    The  only  evi- 

8  dence  to  be  introduced  at  such  hearing  or  hearings  shall  relate 

9  to  the  amount,  if  any,  of  the  counsel  fees,  costs,  and  expenses 

10  of  the  parties  and  the  amount  of  interest  to  be  awarded;  pro- 

11  vided,  however,  that  nothing  herein  shall  be  deemed  to  limit 

12  or  preclude  the  right  to  argument  by  a  party  or  his  counsel  on 

13  all  issues  involved. 

We  do  not  recommend  this  bill. 
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The  essential  thrust  of  this  proposed  legislation  is  to  penal- 
ize a  party  who  asserts  before  the  courts  some  claim  or  de- 
fense which  is  "wholly  insubstantial,  frivolous,  or  not  ad- 
vanced in  good  faith." 

The  Judicial  Council  does  not  wish  to  be  recorded  as  in 
favor  of  legal  pettifoggery,  prolixity,  legal  contrivances,  tech- 
nical defenses  contrived  out  of  a  tissue  of  unreality,  or  down- 
right "phony"  claims.  It  would  be  a  milestone  in  judicial 
history  to  provide  some  method  for  penalizing  those  who  in- 
dulge in  the  practices  which  this  bill  is  supposed  to  eliminate. 

The  method  by  which  such  things  are  to  be  dealt  with  is 
two-fold : 

(1)  The  offending  party  would  be  required  to  pay  interest 
if  a  money  claim  was  being  considered  at  the  rate  of  one  per- 
cent per  month  for  the  period  during  which,  because  of  petti- 
foggery, the  claim  remains  unpaid.  If  this  one  percent  a 
month  is  added  to  the  legal  rate  of  interest,  it  would  mean 
that  interest  would  be  payable  by  the  offending  party  at  the 
rate  of  eighteen  percent  per  year. 

(2)  The  second  method  by  which  the  proponents  of  this 
bill  would  deal  with  the  problem  would  be  to  award  counsel 
fees,  costs,  and  expenses  against  the  offending  Utigant. 

A  Utigant  who  might  have  to  pay  eighteen  percent  per  year 
would  have  an  incentive  not  to  indulge  in  insubstantial  and 
frivolous  proceedings ;  and  if  an  offending  litigant  had  to  pay 
counsel  fees,  this  would  be  a  further  reason  to  avoid  measures 
which  were  not  in  good  faith. 

We  already  have  provisions  requiring  the  payment  of  in- 
terest on  judgments  at  the  rate  of  six  percent  per  year  from  the 
date  of  the  writ.  In  addition,  interest  is  payable  on  awards 
by  the  Division  of  Industrial  Accidents  at  the  rate  of  six  per- 
cent from  the  date  of  the  award.  These  provisions  for  interest 
have  not  broken  the  logjam,  and  in  most  instances  there  is  a 
reluctance  to  consider  interest  when  arriving  at  a  settlement  of 
a  pending  case.    This  reluctance  is  obviously  on  the  part  of 
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the  defendant  and  it  does  affect  the  settlement  since  a  plaintiff 
can  forego  some  or  all  of  the  interest  if  he  wants  to  settle. 

By  requiring  additional  interest  in  cases  of  proceedings  in 
bad  faith  in  the  course  of  litigation,  we  do  not  seem  to  meet 
the  problem  squarely.  Those  interested  in  reform  of  judicial 
procedure  have  consistently  attempted  to  expose  pettifoggery, 
and  frivolous  and  insubstantial  pleadings. 

To  this  end  the  fact-finding  process  of  oral  depositions, 
interrogatories,  and  demands  for  admission  of  facts  have  been 
introduced  into  the  pretrial  procedure.  What  we  recommend 
is  a  strong  hand  in  dealing  with  litigants  and  their  counsel  who 
attempt  to  exploit  the  courts  for  their  own  purposes.  The 
penalty  should  be  the  failure  of  the  defense  or  claim  which  is 
asserted  in  bad  faith;  and  the  courts  should  be  diligent  in  en- 
forcement of  the  letter  and  the  spirit  of  Rule  15  on  oral  de- 
positions, G.L.  (Ter.  Ed.)  Chapter  231,  §  69,  on  admission  of 
material  facts  and  documents,  and  G.L.  (Ter.  Ed.)  Chapter 
231,  §  63,  on  failure  to  answer  or  to  amend  or  to  expunge 
answers  to  interrogatories  which  are  inappropriate. 

If  the  courts  adopt  a  hard  line  against  those  who  do  not  act 
in  good  faith,  much  more  will  be  accompUshed  than  by  award- 
ing additional  interest. 

We  do  not  find  it  possible  to  give  our  support  to  the  second 
idea  of  this  bill  to  the  effect  that  counsel  fees  should  be  awarded 
against  the  offending  litigant. 

Our  opposition  is  not  so  much  directed  to  the  concept  but 
to  the  practical  necessities.  The  bill  in  Section  5  would  require 
a  separate  hearing  on  the  issue  of  counsel  fees,  costs,  and  ex- 
penses. At  such  a  hearing  the  issues  could  be  fully  argued, 
and  we  can  conceive  of  situations  where  considerable  time 
would  be  spent  in  adjudicating  such  matters.  We  do  not  be- 
lieve it  is  realistic  to  add  this  additional  burden  to  the  judicial 
system  at  this  particular  time. 

In  G.L.  (Ter.  Ed.)  Chapter  21 1,  §  10,  there  is  a  provision  re- 
lating to  frivolous  appeals  which  reads  as  follows : 
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Frivolous  exceptions  or  appeals;  costs.  If,  upon  the 
hearing  of  an  appeal  or  exceptions  in  any  proceeding,  it  appears  that 
the  appeal  or  exceptions  are  frivolous,  immaterial  or  intended  for  de- 
lay, the  court  may,  either  upon  motion  of  a  party  or  of  its  own  motion, 
award  against  the  appellant  or  excepting  party  double  costs  from  the 
time  when  the  appeal  was  taken  or  the  exceptions  were  allowed,  and 
also  interest  from  the  same  time  at  the  rate  of  twelve  per  cent  a  year  on 
any  amount  which  has  been  found  due  for  debt  and  damages,  or 
which  he  has  been  ordered  to  pay,  or  for  which  judgment  has  been 
recovered  against  him,  or  may  award  any  part  of  such  additional  costs 
and  interest. 

In  Rule  15  of  the  Supreme  Judicial  Court  there  are  pro- 
visions in  Sections  4  (d),  4  (g),  (2),  and  8  (a)  which  allow  for 
costs  and  attorney  fees  during  the  discovery  process. 

It  was  observed  by  Judge  Spiegel  in  Chartrand  v.  Riley,  354 

Mass.  242: 

The  defendant  contends  that  "[t]axable  costs  are  in  contempla- 
tion of  law  full  indemnity  for  the  expenses  of  a  party  .  .  ."  and  that 
"[cjounsel  fees  are  awarded,  not  as  separate  and  distinct  from  costs, 
but  as  a  part  of  costs."  Since  the  plaintiff  has  already  been  awarded 
his  costs,  the  defendant  argues,  he  cannot  recover  his  counsel  fees  in 
this  action.  We  agree.  "Taxable  costs  are  deemed  full  compensation 
to  the  prevailing  party  for  the  expense  of  conducting  litigation,  even 
though  in  fact  such  costs  do  not  cover  his  legal  or  other  expense." 
Goldberg  v.  Curhan,  332  Mass.  310,  311-312. 

We  are  aware  of  the  cases  of  Stiles  v.  Municipal  Council  of  Lowell, 
233  Mass.  174,  Ashton  v.  Wolstenholme,  243  Mass.  193,  and  Malloy  v. 
Carroll,  287  Mass.  376.  In  the  light  of  these  decisions  the  judge's 
denial  of  the  defendant's  motion  is  understandable.  However,  we 
believe  that  the  reasoning  of  these  cases,  if  adopted  without  modifica- 
tion, would  leave  an  unacceptably  broad  loophole  in  the  general  rule. 
The  decision  allowing  counsel  fees  in  Stiles  v.  Municipal  Council  of 
Lowell,  supra,  rests  in  part  on  the  case  of  Wheeler  v.  Hanson,  161  Mass. 
370.  In  that  case,  counsel  fees  were  awarded  in  an  action  of  tort  for 
malicious  prosecution.  In  such  a  case,  a  persuasive  argument  can  be 
made  for  such  an  award.  In  the  other  cases  cited  above,  however, 
the  recovery  of  counsel  fees  was  not  limited  to  such  exceptional  cir- 
cumstances. In  Malloy  v.  Carroll,  it  was  said:  "In  actions  based  on 
wrongful  conduct  of  the  defendant,  where  the  wrong  is  of  such  a 
character  that  the  proper  protection  of  the  plaintiff's  rights  necessarily 
requires  him  to  employ  counsel  to  gain  redress  for  the  wrong,  he  may 
recover  as  an  element  of  damage  reasonable  counsel  fees."  Supra  at 
385.  A  rule  so  formulated,  it  would  seem,  could  be  extended  to  any 
case  where  the  plaintiff  has  to  seek  his  remedy  in  the  courts. 
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and  also  observed : 

We  conclude  that  even  if  counsel  fees  were  a  recoverable  item  of 
the  plaintiff's  damages,  he  would  not  be  able  to  recover  them  from  the 
defendant  in  his  individual  capacity.  To  hold  a  public  office  personal- 
ly responsible  for  such  damages  would  hardly  inspire  other  officials  to 
the  forthright  and  independent  action  which  the  public  interest  de- 
mands. 

THE  LIMITATION  OF  CERTAIN  ACTIONS  AND 

THE  SATISFACTION  OF  JUDGMENT  AGAINST 

EXECUTORS  AND  ADMINISTRATORS 

HOUSE   .  .  .  (1971)  ...  No.  2652 

An  Act  relative  to  the  limitation  of  certain  actions  and  the  satisfaction 
of  judgment  in  said  actions. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Section  9  of  chapter  197  of  the  General  Laws,  as  most  re- 

2  cently  amended  by  section  1  of  chapter  552  of  the  acts  of  1954, 

3  is  hereby  further  amended  by  inserting  at  the  end  thereof  the 

4  following  paragraph:  — 

5  Notwithstanding  the  provisions  of  this  section  an  executor 

6  or  administrator  shall  be  held  to  answer  to  an  action  for 

7  personal  injury  or  death  which  is  commenced  within  two 

8  years  from  the  time  of  his  giving  bond  for  the  performance  of 

9  his  trust.    A  judgment  recovered  in  any  such  action  may  be 

10  satisfied  only  from  the  proceeds  of  insurance  if  commenced 

1 1  more  than  one  year  from  the  time  of  the  giving  of  bond  for 

12  the  performance  of  the  trust  unless  an  extension  of  the  one 

13  year  limitation  has  been  obtained  from  the  probate  court  as 

14  hereinbefore  provided. 

We  do  not  recommend  this  bill. 

G.L.  (Ter.  Ed.)  Chapter  197,  §  9,  now  reads  as  follows: 

Commencement  of  actions;  extension  of  limita- 
tion by  court.  Except  as  provided  in  this  chapter,  an  executor 
or  administrator  shall  not  be  held  to  answer  to  an  action  by  a  creditor 
of  the  deceased  which  is  not  commenced  within  one  year  from  the 
time  of  his  giving  bond  for  the  performance  of  his  trust,  or  to  such  an 

See  H  (1972)  1147  and  H  (1972)  1553  for  similar  proposed  legislation. 
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action  which  is  commenced  within  said  year  unless  before  the  expira- 
tion thereof  the  writ  in  such  action  has  been  served  by  delivery  in  hand 
upon  such  executor  or  administrator  or  service  thereof  accepted  by 
him  or  a  notice  stating  the  name  of  the  estate,  the  name  and  address  of 
the  creditor,  the  amount  of  the  claim  and  the  court  in  which  the  action 
has  been  brought  has  been  filed  in  the  proper  registry  of  probate.  An 
executor,  administrator  or  administrator  de  bonis  non  shall  not  be 
held  to  answer  to  an  action  by  a  creditor  of  the  deceased  which  is  com- 
menced within  any  other  or  additional  period  of  limitation  for  bring- 
ing such  action  provided  by  or  under  this  chapter  unless  before  the  ex- 
piration of  such  period  the  writ  in  such  action  has  been  served  by  de- 
livery in  hand  upon  him  or  service  thereof  accepted  by  him  or  a  notice 
as  aforesaid  has  been  filed  in  the  proper  registry  of  probate.  The 
probate  court  may  allow  creditors  further  time  for  bringing  actions, 
not  exceeding  two  years  from  the  time  of  the  giving  of  his  official  bond 
by  such  executor  or  administrator,  provided  that  application  for  such 
further  time  be  made  before  the  expiration  of  one  year  from  the  time 
of  the  approval  of  the  bond. 
As  amended  St.l933,  c.  221,  §  4  St.l954,  c.  552  §  1. 

It  is  important  that  the  estate  of  a  deceased  person  be  settled 
as  promptly  as  possible.  This  is  especially  true  when  titles  to 
real  estate  are  involved.  It  is  also  important  in  connection 
with  the  taxation  of  estates  and  inheritances  by  the  state  and 
the  federal  government.  The  payment  of  claims  by  an  estate 
must  be  subject  to  some  reasonable  limitation  else  persons 
could  come  forward  years  after  things  were  supposedly  settled 
and  assert  claims  about  which  there  had  been  no  notice ;  or  if 
there  had  been  notice  given,  there  had  been  no  serious  attempt 
to  collect.  Reference  is  made  to  G.L.  (Ter.  Ed.)  Chapter  260, 
§10,  which  reads  as  follows: 

Death  of  party;  effect.  If  a  person  entitled  to  bring  or 
liable  to  any  action  before  mentioned  dies  before  the  expiration  of  the 
time  hereinbefore  limited,  or  within  thirty  days  after  the  expiration  of 
said  time,  and  the  cause  of  action  by  law  survives,  the  action  may  be 
commenced  by  the  executor  or  administrator  at  any  time  within  the 
period  within  which  the  deceased  might  have  brought  the  action  or 
within  two  years  after  his  giving  bond  for  the  discharge  of  his  trust  and 
against  the  executor  or  administrator  in  accordance  with  the  limita- 
tions provided  by  chapter  one  hundred  and  ninety-seven,  relative  to 
the  limitation  of  actions  against  the  executor  or  administrator  by 
creditors  of  the  deceased.  If  a  person,  liable  to  an  action  for  death 
the  payment  of  the  judgment  in  which  is  required  to  be  secured  by 
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chapter  ninety,  dies  before  the  expiration  of  the  time  limited  in  section 
four,  or  within  thirty  days  after  the  expiration  of  said  time,  the  action 
may  be  commenced  against  the  executor  or  administrator  subject  to 
the  pertinent  limitations  in  chapter  one  hundred  and  ninety-seven, 
relative  to  the  limitation  of  actions  against  the  executor  or  administra- 
tor by  creditors  of  the  deceased.    As  amended  St.  1937,  c.  406,  §  2. 

We  previously  referred  to  this  subject  matter  in  our  Forty- 
Sixth  Report  for  1970  at  pages  73  to  75. 

As  it  is  now  possible  under  Chapter  197,  §  9,  for  the  Probate 
Court  to  allow  "creditors"  (and  this  would  include  the  plain- 
tiff in  a  tort  case)  up  to  two  years  from  the  time  of  the  giving  of 
the  bond  to  commence  actions  against  the  estate  of  a  deceased 
person,  if  application  is  made  within  the  probate  year,  we  do 
not  see  the  benefit  of  the  proposed  legislation  except  in  cases 
where,  unknown  to  the  plaintiff,  the  defendant  has  died. 

Possibly  the  remedy  for  the  last  situation  would  be  to  require 
the  defendant's  counsel  to  file  a  suggestion  of  the  defendant's 
death  in  court  and  send  a  copy  of  the  suggestion  of  death  to 
counsel  for  the  plaintiff  or  remain  liable  on  the  policy  of  in- 
surance upon  failure  so  to  do.  We  cannot  support  the  biU  as 
it  is  drafted. 


SUSPENSION  OF  LICENSES  AND  CERTIFICATES  OF 

REGISTRATION  OF  MOTOR  VEHICLES  UNDER 

CERTAIN  CIRCUMSTANCES 

SENATE  .  .  .  (1971)  ...  No.  809 


An  Act  providing  for  the  suspension  of  licenses  and  certificates  of  regis- 
tration OF  MOTOR  vehicles  UNDER  CERTAIN  CIRCUMSTANCES  WHEN  JUDGMENT 
FOR  PROPERTY  DAMAGE  AGAINST  SUCH  LICENSEES  OR  REGISTRANTS  ARE  NOT  SAT- 
ISFIED. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  The  first  paragraph  of  section  twenty-two  A  of  chapter 

2  ninety  of  the  General  Laws  is  hereby  amended  by  striking 
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3  out  the  first  sentence,  as  amended  by  chapter  one-hundred 

4  thirty-three  of  the  Acts  of  1964  and  inserting  in  place  thereof 

5  the  following  sentence  —  If  the  registrar  is  satisfied  by  such 

6  evidence  as  he  may  require  that  the  defendant,  in  an  action 

7  brought  in  the  commonwealth  to  recover  damages  for  injury 

8  to  property  arising  out  of  the  use,  operation  or  maintenance 

9  on  the  ways  of  the  commonwealth  of  a  motor  vehicle  or  trail- 

10  er,  has  failed  to  satisfy  in  full  a  judgment,  and  that  the  judg- 

1 1  ment  creditor  or  a  person  in  his  behalf  has  applied  for  sup- 

12  plementary  process  pursuant  to  General  Laws  chapter  two- 

13  hundred  twenty  four,  section  fourteen  to  the  court  issuing  the 

14  judgment,  and  that  the  court  has  ordered  the  defendant  to  pay 

15  the  said  judgment  in  full  or  by  partial  payments  from  time, 

16  to  time,  and  that  the  defendant  has  failed  to  comply  with  said 

17  order,  the  registrar  shall  suspend  any  license  to  operate  motor 

18  vehicles  issued  to  the  defendant  under  this  chapter,  or  the 

19  defendant's  right  to  operate  such  vehicles  or,  if  the  defendant 

20  is  a  partnership  or  a  trust  or  a  corporation  shall  suspend  all 

21  certificates  of  registration  issued  to  it  under  this  chapter. 

The  present  wording  of  G.L.  (Ter.  Ed.)  Chapter  90,  §  22A, 
is  as  follows: 

Suspension  of  license  for  failure  to  satisfy  judg- 
ment for  injury  to  property;  liability  insurance;  per- 
sonal injury  actions;  deposit  of  judgment  debt.  The 

registrar,  if  he  is  satisfied  by  such  evidence  as  he  may  require  that  the 
defendant  in  an  action  brought  in  the  commonwealth  to  recover 
damages  for  injury  to  property  arising  out  of  the  use,  operation  or 
maintenance  on  the  ways  of  the  commonwealth  of  a  motor  vehicle 
or  trailer  has  failed,  for  sixty  days  after  the  rendition  thereof,  to 
satisfy  in  full  a  judgment  against  him  in  such  action,  shall  suspend 
any  license  to  operate  motor  vehicles  issued  to  him  under  this  chap- 
ter, or  his  right  to  operate  such  vehicles  or,  if  the  defendant  is  a 
partnership,  a  trust,  or  a  corporation,  shall  suspend  all  certificates 
of  registration  issued  to  it  under  this  chapter;  and  the  registrar  shall 
not  terminate  any  such  suspension,  or  renew  or  issue  any  such  license 
to  any  such  person,  or  renew  or  issue  such  certificates  of  registration 
to  such  corporation,  partnership  or  trust  until  he  is  satisfied  as  afore- 
said that  said  judgment  has  been  fully  satisfied  or  that  the  judgment 
creditor  has  released  or  discharged  the  judgment  debt.  This  section 
shall  not  apply  in  any  case  if  the  registrar  is  satisfied  as  aforesaid  that 
the  defendant  was,  at  the  time  such  injury  occurred,  insured  against 
loss  or  damage  on  account  of  his  legal  liability  for  such  injury  by  or 
under  a  policy  of  insurance  issued  by  an  insurance  company  duly 
authorized  to  transact  business  in  the  commonwealth  under  chapter 
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one  hundred  and  seventy-five,  to  the  amount  or  Hmit  of  at  least  five 
thousand  dollars  and  that  such  company,  at  the  time  such  judgment 
was  rendered,  remained  liable  thereunder;  nor  shall  this  section  apply 
in  the  case  of  a  judgment  rendered  in  an  action  brought  to  recover 
damages  for  death  or  bodily  injuries  as  well  as  damages  for  such  in- 
jury to  property,  unless  a  separate  finding  or  verdict  for  such  property 
damages  has  been  entered  or  returned  in  such  action,  in  which  case 
the  amount  of  damages  so  awarded  shall,  for  the  purposes  of  this 
section,  be  deemed  the  amount  of  the  judgment. 

If  a  judgment  debtor  satisfies  the  clerk  of  the  court  in  which  the 
judgment  was  obtained  that  said  judgment  debtor  is  unable  to  locate 
the  judgment  creditor  or  his  legal  representative,  he  may  deposit  with 
such  clerk  the  full  amount  of  the  execution  with  interest  and  said 
clerk  shall  give  to  him  a  receipt  therefor  reciting  such  facts.  Upon 
presentation  to  the  registrar,  such  receipt  in  full  shall  be  evidence  of 
satisfaction,  release,  or  discharge  of  the  judgment  debt. 
Added  by  St.  1932,  c.  304,  §  1.  Amended  by  St.  1960,  c.  327;  St.  1963, 
c.  769;  St. 1964,  c.  133;  St. 1964,  c.  298. 

The  proposed  legislation  gives  a  defendant  sixty  days  in 
which  to  pay  a  judgment  before  the  Registrar  of  Motor  Vehi- 
cles has  cause  to  suspend  his  license  to  operate.  The  nature  of 
the  proposed  bill  is  such  that  this  sixty-day  period  seems  to  be 
eliminated. 

The  second  idea  in  the  proposed  bill  is  to  allow  the  defen- 
dant to  keep  his  license  to  operate  if  the  court  has  given  him 
time  to  pay  the  judgment  as  a  result  of  a  so-called  "poor 
Debtor"  proceeding  in  the  district  court  after  the  property 
damage  judgment  has  been  obtained. 

To  make  it  clear,  the  present  law  says  that  the  Registrar 
may  suspend  a  license  in  a  case  where  the  defendant  has  had 
a  trial  and  been  found  guilty  of  negligence  in  causing  property 
damage  and  has  been  ordered  to  pay  money  damages  to  the 
owner  of  the  other  vehicle.  If  the  defendant  does  not  pay,  his 
right  to  operate  can  be  suspended  after  sixty  days. 

The  plaintiff  whose  car  was  damaged  may  be  in  as  bad  a 
financial  condition  as  the  defendant  who  did  the  damage.  We 
think  this  fact  must  be  kept  in  mind.  Insurance  for  property 
damage  can  be  purchased  by  anyone  who  owns  a  car.  There 
is  some  possibility  of  so-called  no  fault  property  damage  in- 
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surance,  but  we  cannot  deal  with  that  here.  This  bill  would 
permit  an  operator  to  keep  his  license  even  if  in  the  "poor 
Debtor"  proceedings  he  was  ordered  to  pay  a  judgment  of 
$1,200  at  the  rate  of  $2  a  week.  This  does  not  seem  to  be 
even-handed  justice  to  the  victim  of  the  negUgence  who  has 
already  been  awarded  his  judgment  after  a  court  trial. 

We  note  the  remarkable  phenomenon  in  our  motorized 
population  which  seems  to  produce  funds  to  satisfy  property 
damage  judgments  when  the  loss  of  a  license  is  threatened. 
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VI.   PROBATE  LAW  AND 
PRACTICE 

1.  Permitting  Compliance  With  A  Testator's  Expressed 
Desire  As  To  Representation  Of  Interests  Of  Certain 
Persons  In  Probate  Accounts 

2.  Limiting  The  Remarriage  Of  Divorced  Parties 

3.  Giving  Concurrent  Jurisdiction  To  The  Probate 
Courts  With  District  Courts  For  The  Care  And 
Protection  Of  Certain  Children 

4.  Requiring  Pretrial  Conferences  And  Establishing 
Defense  Of  Inability  To  Pay  In  Connection  With 
Complaints  Of  Nonsupport 

PERMITTING  COMPLIANCE  WITH  A  TESTATOR'S 

EXPRESSED  DESIRE  AS  TO 

REPRESENTATION  OF  INTERESTS  OF 

CERTAIN  PERSONS  IN  PROBATE  ACCOUNTS 

SENATE  .  .  .  (1971)  ...  No.  702 

An  Act  permitting  compliance  with  a  testator's  expressed   desire   as   to 
representation  of  interests  of  certain  persons  in  probate  accounts. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Section  24  of  chapter  206  of  the  General  Laws  is  hereby 

2  amended  by  striking  out  the  last  paragraph,  as  inserted  by 

3  chapter  356  of  the  acts  of  1963,  and  inserting  immediately 

4  before  the  third  paragraph  of  said  section  the  following 

5  paragraph:  — 

6  If  a  deceased  person  in  his  duly  allowed  will  has  nominated 

7  a  person  or  persons,  even  though  interested,  to  represent  any 

See  S  (1972)  18  for  similar  proposed  legislation. 
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8  person  for  whom  or  any  interest  for  which  representation  by 

9  a  guardian  ad  litem  is  required  under  this  section,  or  has 

10  requested  that  such  representation  be  dispensed  with,  the 

1 1  court,  in  the  absence  of  good  cause  shown,  shall  comply  with 

12  the  expressed  desire  of  the  deceased  with  respect  to  such 

13  representation. 

The  last  paragraph  of  G.L.  (Ter.  Ed.)  Chapter  206,  §  24, 
now  reads: 

If  a  deceased  person  in  his  duly  allowed  will  has  nominated  a 
person  or  persons,  even  though  interested,  to  represent  the  interests 
of  persons  unborn  or  unascertained  or  has  requested  that  such  rep- 
resentation be  dispensed  with,  the  court,  in  the  absence  of  good  cause 
shown,  shall  comply  with  the  expressed  desire  of  the  deceased  with 
respect  to  such  representation. 

The  Judicial  Council  has  considered  amendments  to  Chap- 
ter 206,  §  24,  for  a  number  of  years  and  most  recently  recom- 
mended that  the  court  comply  with  the  wish  of  the  testator 
in  connection  with  the  representation  of  persons  unborn  or 
unascertained  when  it  came  to  the  matter  of  the  allowance  of 
probate  accounts  by  an  executor.  See:  Thirty-Eighth  Re- 
port of  the  Judicial  Council  (1963),  pages  13  to  18. 

The  proposed  legislation  would  further  empower  the  Pro- 
bate Court  to  heed  the  expressed  desire  of  a  testator  who 
provides  in  his  will  that  no  guardian  ad  litem  be  required  to 
represent  any  party  in  interest. 

It  is  sometimes  suggested  that  the  testator  include  an  article 
in  his  will  along  the  following  hnes : 

It  is  my  desire  and  request  that,  in  connection  with  the  allowance 
of  the  accounts  of  any  fiduciary  under  this  will,  the  representation  by 
a  guardian  ad  litem  of  the  interests  of  persons  unborn  or  unascertained 
or  the  interests  of  any  other  person  be  dispensed  with,  insofar  as 
permitted  under  the  laws  of  the  jurisdiction  governing  such  accounts. 

Under  the  present  §  24  the  court  can  recognize  such  a  pro- 
vision when  the  interested  parties  are  unborn  or  unascertained. 

The  proposed  amendment  would  permit  the  court  to  honor 
such  a  provision,  in  the  absence  of  good  cause  shown,  not 
only  for  those  who  might  be  unborn  or  unascertained  but  for 
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all  Others  who  might  have  an  interest  for  which  representation 
by  a  guardian  ad  litem  might  ordinarily  be  required. 

Such  interested  persons  might  conceivably  include  minors 
and  persons  under  disabiUty.  If  the  testator  beheved  that 
such  interested  persons  did  not  require  the  services  of  a  guard- 
ian ad  litem,  and  in  fact  did  not  want  his  estate  subjected  to 
the  expense  of  a  guardian  ad  litem,  he  should  be  able  to  make 
an  effective  provision  in  his  will  which  the  court  would  be 
obliged  to  honor  unless  there  was  some  cause  shown  other- 
wise. 

The  executor  or  trustee  under  the  will  would  still  be  re- 
quired to  administer  the  estate  in  accordance  with  law;  and 
we  believe  that  when  there  is  a  chance  for  a  conflict  of  in- 
terest to  any  material  degree,  or  when  there  is  a  question  of  a 
substantial  matter  where  the  rights  of  the  present  beneficiaries 
conflict  with  the  claims  of  the  future  beneficiaries,  or  indeed 
where  there  is  any  substantial  question  presented  the  court 
would  find  cause  for  the  appointment  of  a  guardian  ad  litem 
and  should  make  such  an  appointment. 

In  the  routine  situation,  and  upon  the  express  written  au- 
thority of  the  testator  himself,  we  believe  that  the  existing 
statute  should  be  broadened  and  we  recommend  this  bill. 

LIMITING  THE  REMARRIAGE  OF 
DIVORCED  PARTIES 

HOUSE  .  .  .  (1971)  ...  No  2648 

An  Act  limiting  the  remarriage  of  divorced  parties. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Chapter  208  of  the  General  Laws  is  hereby  amended  by 

2  inserting  after  section  24A  the  following  four  sections:  — 

3  Section  24B.  After  a  decree  of  divorce  has  become  absolute, 

4  either  party  may  marry  again  as  if  the  other  were  dead  except 
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5  that  any  party  having  minor  issue  of  a  prior  marriage  not  in  his 

6  custody  and  which  he  is  under  obHgation  to  support  by  any 

7  court  decree  or  judgment,  may  not  remarry  in  this  common- 

8  wealth  without  the  order  of  any  judge  of  the  superior  court, 

9  judge  of  a  probate  court  or  a  presiding  judge  of  a  district 

10  court ;  the  court  granting  said  permission  to  remarry  shall  be  in 

1 1  that  county  having  jurisdiction  over  the  libel  for  divorce,  in  that 

12  county  in  which  such  minor  issue  resides  or  in  that  county 

13  where  the  marriage  license  application  is  made.  No  marriage 

14  license  shall  be  issued  to  any  such  party  except  upon  court 

15  order.    The  permission  to  remarry  may  be  sought  by  petition 

16  and  may  be  heard  by  the  court  in  an  ex  parte  hearing  provided 

17  that  personal  service  of  a  copy  of  said  petition  has  been  made 

18  upon  the  person,  agency  or  institution  having  custody  of  said 

19  minor  issue  at  least  five  days  prior  to  said  hearing.  The  moving 

20  party  shall  be  required  to  submit  proof  of  his  compliance  with 

21  such  prior  court  decree  or  judgment,  and  no  order  shall  be 

22  entered  on  behalf  of  the  moving  party,  or  hearing  held,  unless 

23  the  person,  agency,  institution  or  other  entity  having  the  legal 

24  or  actual  custody  of  such  minor  issue  appear  except  that  such 

25  appearance  or  notice  may  be  waived  by  the  court  upon  good 

26  cause  shown.    The  moving  party  shall  also  make  service  of  a 

27  copy  of  said  petition  to  any  agency  or  institution  providing 

28  any  form  of  public  or  private  assistance  to  said  minor  issue  in 

29  the  same  manner  as  that  notice  which  is  to  be  given  to  the 

30  person,  agency,  institution  or  other  entity  having  custody  of 

3 1  said  minor  issue.  Upon  the  hearing,  if  said  person  submits  such 

32  proof  and  makes  a  showing  that  such  children  are  not  and  are 

33  not  likely  to  become  public  charges,  the  court  shall  grant  such 

34  order,  a  copy  of  which  shall  be  filed  in  any  prior  divorce 

35  action  of  such  person  in  this  commonwealth  affected  thereby; 

36  otherwise,  permission  for  a  license  to  remarry  shall  be  withheld 

37  until  such  proof  is  submitted  and  such  showing  is  made.  Any 

38  order  made  denying  said  license  may  be  appealed  by  the 

39  moving  party.    No  city  or  town  clerk  in  this  commonwealth 

40  shall  issue  a  license  to  marry  to  any  person  required  to  comply 

41  with  this  section  unless  a  certified  copy  of  a  court  order 

42  permitting  such  marriage  is  filed  with  said  city  or  town  clerk. 

43  Section  24C.    No  nonresident  of  this  commonwealth  having 

44  minor  issue  of  a  prior  marriage  not  in  his  custody  and  which 

45  he  is  under  obligation  to  support  by  order  of  judgment  of  any 

46  court  in  this  state  or  elsewhere,  may  marry  in  this  common- 

47  wealth  unless  he  has  complied  with  all  of  the  requirements  of 

48  the  preceding  section. 

49  Section  24D.     If  a  resident  of  this  commonwealth  having 

50  such  support  obligations  of  a  minor  as  set  forth  in  section 
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51  twenty-four  B  of  this  chapter  wishes  to  marry  in  another  state, 

52  he  must,  prior  to  such  marriage,  obtain  permission  of  the  court 

53  under  section  twenty-four  B  of  this  chapter,  except  that  in  a 

54  hearing  ordered  or  held  by  the  court,  the  other  party  to  the 

55  proposed  marriage,  if  domiciled  in  another  state,  need  not  be 

56  present  at  the  hearing.  If  such  other  party  is  not  present  at  the 

57  hearing,  the  judge  shall  within  five  days  send  a  copy  of  the 

58  order  of  permission  to  marry,  stating  the  obligations  of  sup- 

59  port,  to  such  party  not  present. 

60  Section  24E.    This  section  shall  have  extraterritorial  effect 

61  outside  the  commonwealth;  and  sections  twenty-four  B  and 

62  twenty-four  C  of  this  chapter  are  applicable  hereto.  Any  mar- 

63  riage  contracted  without  compliance  with  this  section,  where 

64  such  compliance  is  required,  shall  be  void,  whether  entered  into 

65  in  this  state  or  elsewhere. 

We  do  not  recommend  this  bill. 

In  our  Forty- Fifth  Report  (1969)  at  page  50  we  said  of  a 
similar  bill: 

There  is  little  doubt  that  a  father  under  orders  of  the  Probate 
Court  to  contribute  to  the  support  of  children  by  a  former  marriage 
may  find  it  difficult  to  assume  the  burden  of  supporting  a  new  family 
as  well.  Some  multi-married  husbands  seem  to  feel  that  the  fact  that 
they  have  more  than  one  set  of  children  is  an  excuse  why  they  should 
not  support  one  group  which  came  into  being  as  a  result  of  a  former 
marriage. 

It  appears  to  us  that  this  bill  would  encourage  illegitimacy.  It 
might  be  difficult  for  a  person  to  prove  that  he  can  support  any  num- 
ber of  children.  Unless  he  could  make  such  proof,  his  marriage  li- 
cense would  be  denied  him.  If  a  divorced  person  seeks  to  be  remar- 
ried, it  does  not  necessarily  follow  that  he  will  produce  another  brood 
of  children. 

It  does  not  follow  that  if  he  should  be  able  to  show  that  he 
was  capable  of  supporting  his  present  children  his  condition 
might  not  change  in  the  future  and  he  might  be  rendered  in- 
capable of  supporting  two  families  at  some  time  in  the  future. 

Our  reaction  to  the  current  bill  is  that  it  is  impractical  and 
unreahstic  and  should  not  be  considered  further. 
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GIVING  CONCURRENT  JURISDICTION  TO  THE 
PROBATE  COURTS  WITH  DISTRICT  COURTS 
FOR  THE  CARE  AND  PROTECTION  OF 
CERTAIN  CHILDREN 

HOUSE  .  .  .  (1971)  ...  No  4211 

An  Act  giving  concurrent  jurisdiction  to  the  probate  courts  with  district 

COURTS  for  the  CARE  AND  PROTECTION  OF  CERTAIN  CHILDREN. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Section  \.    Section  23  of  chapter  119  of  the  General  Laws 

2  is  hereby  amended  by  striking  out  subsection  D,  as   most 

3  recently  amended  by  section  7  of  chapter  859  of  the  acts  of 

4  1 969,  and  inserting  in  place  thereof  the  following  subsection :  — 

5  D    The  department  shall  accept  on  commitment  from  the 

6  Boston  juvenile  court,  the  Worcester  juvenile  court  and  the 

7  Springfield  juvenile  court  and  from  any  juvenile  session  of  a 

8  district  court  of  the  commonwealth,  from  any  superior  civil 

9  court  of  the  commonwealth,  or  from  any  probate  court,  any 

10  child  under  sixteen  years  of  age  declared  in  need  of  foster  care 

1 1  under  section  twenty-six. 

1  Section  2.       Section  24  of  said  chapter   119  is  hereby 

2  amended  by  striking  out  the  first  sentence,  as  most  recently 

3  amended  by  section  8  of  said  chapter  859,  and  inserting  in 

4  place  thereof  the  following  sentence:  — 

5  The  Boston  juvenile  court,  the  Worcester  juvenile  court  and 

6  the  Springfield  juvenile  court  or  the  juvenile  sessions  of  any 

7  district  court  of  the  commonwealth,  except  the  municipal  and 

8  district  courts  located  within  the  territorial  limits  of  said  juve- 

9  nile  courts,  the  probate  court,  upon  the  petition  of  any  person 

10  alleging  on  behalf  of  a  child  under  the  age  of  sixteen  years 

1 1  within  the  jurisdiction  of  said  court  that  said  child  is  without 

12  necessary  and  proper  physical,  educational  or  moral  care  and 

13  discipline,  or  is  growing  up  under  conditions  or  circumstances 

14  damaging  to  a  child's  sound  character  development,  or  who 

15  lacks  proper  attention  of  parent,  guardian  with  care  and  cus- 

16  tody,  or  custodian,  and  whose  parents  or  guardian  are  un- 

17  willing,  incompetent  or  unavailable  to  provide  such  care,  may 

18  issue  a  precept  to  bring  such  child  before  said  court,  shall  issue 
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19  a  notice  to  the  department,  and  shall  issue  summons  to  both 

20  parents  of  the  child  to  show  cause  why  the  child  should  not  be 

21  committed  to  the  custody  of  the  department  of  public  welfare 

22  or  other  appropriate  order  made. 

At  the  present  time  commitments  to  the  Department  of 
Pubhc  Welfare  are  made  under  the  authority  of  G.L.  (Ter. 
Ed.)  Chapter  119,  §  23,  which  reads  as  follows: 

D.  The  department  shall  accept  on  commitment  from  the  Bos- 
ton juvenile  court,  the  Worcester  juvenile  court  and  the  Springfield 
juvenile  court  and  from  any  juvenile  session  of  a  district  court  of  the 
commonwealth  or  from  any  superior  civil  court  of  the  common- 
wealth any  child  under  sixteen  years  of  age  declared  in  need  of  foster 
care  under  section  twenty-six. 

Attention  is  also  directed  to  Chapter  119,  §  24,  which  reads 
as  follows: 

Powers  of  Boston,  Worcester  and  Springfield  juvenile 
courts  or  juvenile  sessions  of  district  courts  as  to  chil- 
dren without  proper  care;  petition;  notice  to  depart- 
ment; summons;  investigation;  report.  The  Boston  juv- 
venile  court,  the  Worcester  juvenile  court  and  the  Springfield  juvenile 
court  or  the  juvenile  sessions  of  any  district  court  of  the  common- 
wealth, except  the  municipal  and  district  courts  located  within  the 
territorial  limits  of  said  juvenile  courts,  upon  the  petition  of  any  per- 
son alleging  on  behalf  of  a  child  under  the  age  of  sixteen  years  with- 
in the  jurisdiction  of  said  court  that  said  child  is  without  necessary 
and  proper  physical,  educational  or  moral  care  and  discipline,  or  is 
growing  up  under  conditions  or  circumstances  damaging  to  a  child's 
sound  character  development,  or  who  lacks  proper  attention  of  par- 
ent, guardian  with  care  and  custody,  or  custodian,  and  whose  parents 
or  guardian  are  unwilling,  incompetent  or  unavailable  to  provide  such 
care,  may  issue  a  precept  to  bring  such  child  before  said  court,  shall 
issue  a  notice  to  the  department,  and  shall  issue  summons  to  both 
parents  of  the  child  to  show  cause  why  the  child  should  not  be  com- 
mitted to  the  custody  of  the  department  of  public  welfare  or  other  ap- 
propriate order  made.  If  after  reasonable  search  no  such  parent  can 
be  found,  summons  shall  be  issued  to  the  child's  lawful  guardian,  if 
any,  known  to  reside  within  the  commonwealth,  and  if  not,  to  the 
person  with  whom  such  child  last  resided,  if  known.  Upon  the  issu- 
ance of  the  precept  and  order  of  notice  the  court  shall  appoint  a  person 
qualified  under  section  three,  to  make  a  report  to  the  court  under  oath 
of  an  investigation  into  conditions  affecting  the  child.  Said  report 
shall  then  be  attached  to  the  petition  and  be  a  part  of  the  record. 
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The  "protection  of  children"  is  covered  by  G.L.  (Ter.  Ed.) 
Chapter  119  where  the  policy  of  the  Commonwealth  is  de- 
clared in  §  1 .  The  authority  is  given  in  §  23  to  the  juvenile 
courts  and  juvenile  sessions  to  commit  children  who  do  not 
have  proper  care  to  the  Department  of  Public  Welfare.  We 
can  observe  that  in  Boston,  Worcester,  and  Springfield  there 
is  a  special  juvenile  court;  and  in  other  areas  of  concentrated 
population  the  juvenile  sessions  of  the  district  courts  are  lo- 
cated strategically.  Unlike  the  judicial  system  in  some  states, 
the  Probate  Court  of  Massachusetts  is  not  equipped  to  deal 
with  the  problem  of  children  who  lack  proper  care.  The  pro- 
bation officers  of  the  Probate  Court  are  few  and  only  recently 
acquired.  The  location  of  the  Probate  Courts  is  on  a  county 
basis  rather  than  a  community  basis,  and  the  personnel  of 
the  courts  cannot  be  as  aware  of  the  local  problems  and  re- 
sources available.  We  believe  that  the  juvenile  courts  and  the 
juvenile  sessions  are  much  more  able  to  work  with  the  De- 
partment of  Public  Welfare  in  cases  involving  children  who 
are  growing  up  under  conditions  or  circumstances  damaging 
to  a  child's  sound  character  development  or  whose  parents 
cannot  or  will  not  provide  proper  care. 

In  some  instances  the  juvenile  court  makes  a  finding  that  while 
there  is  no  juvenile  delinquency  involved,  there  is  a  real  need 
to  do  something  in  the  best  interests  of  the  child  including  the 
making  of  a  commitment  to  the  Department  of  Public  Wel- 
fare. 

It  is  thus  a  function  of  the  juvenile  session  to  protect  the 
child  who  comes  before  the  court  either  as  an  accused,  a  wit- 
ness, or  a  member  of  the  family  or  circle  of  someone  who  is 
in  trouble. 

We  do  not  see  that  the  Probate  Court  is  the  proper  tribunal 
to  make  these  commitments  under  the  existing  structure  and, 
therefore,  do  not  recommend  this  bill. 
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REQUIRING  PRETRIAL  CONFERENCES  AND 

ESTABLISHING  DEFENSE  OF  INABILITY  TO  PAY 

IN  CONNECTION  WITH 

COMPLAINTS  OF  NONSUPPORT 

HOUSE  .  .  .  ri97l)  ...  No.  2239 


An  Act  requiring  pre-trial  conferences  and  establishing  defense  of  inabil- 
ity TO  PAY  in  connection  WITH  COMPLAINTS  OF  NON-SUPPORT. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Section  1.     Chapter  273  of  the  General  Laws  is  hereby 

2  amended  by  adding  to  section  7  thereof  the  following  two  new 

3  paragraphs:  — 

4  No  proceeding  hereunder  shall  be  heard  on  the  merits  until 

5  there  shall  have  been  a  reasonable  attempt  by  a  probation 

6  officer,  or  if  such  officer  is  not  available  by  an  investigator 

7  appointed  by  the  court  for  that  purpose,  to  reach  a  settlement 

8  agreement  with  the  father  respecting  any  support  payments 

9  which  are  alleged  to  be  in  arrears  or  are  alleged  not  to  have 

10  been  paid.  Such  probation  officer  or  investigator  shall  prepare  a 

11  written  record  of  relevant  financial  information  about  the 

12  father  and  of  the  nature  and  results  of  such  attempt  at  settle- 

13  ment.    No  oral  or  written  statement  made  by  the  father  or  by 

14  the  complainant  shall  be  admissible  in  any  subsequent  trial  on 

15  the  merits  on  the  same  or  any  similar  charge.    Such  settlement 

16  may  include  a  recommendation  to  the  court  that  any  out- 

17  standing  support  order  be  reduced,  modified  or  cancelled.    A 

18  brief  written  statement  of  the  settlement  agreed  upon  by  the 

19  parties  and  recommended  by  such  probation  officer  or  investi- 

20  gator  shall  be  submitted  promptly  to  the  court  for  its  approval 

21  and  upon  such  approval  shall  become  an  order  of  the  court 

22  punishable  by  contempt,  for  the  violation  of  which  the  fore- 

23  going  settlement  procedure  shall  be  applicable  only  in  the 

24  discretion  of  the  probation  officer  to  whom  the  matter  is 

25  assigned,  or  if  no  probation  officer  is  available  in  the  discretion 

26  of  the  court.     The  foregoing  procedure  shall  not  apply  to 

27  complaints  of  non-support  which  have  already  been  subject  to 

28  a  settlement  attempt  by  the  Department  of  Public  Welfare 

29  substantially  similar  to  the  foregoing  procedure. 
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30  It  shall  be  a  defense  to  a  complaint  of  non-support  here- 

31  under  that  the  defendant  is  and  has  been  financially  unable  to 

32  make  payments  of  support  without  denying  himself  and  such 

33  other  dependents  as  he  may  have  of  the  necessities  of  life.  In 

34  the  absence  of  fraud  or  mistake,  eligibility  of  the  defendant  for 

35  support  by  the  Commonwealth  under  chapter  one  hundred 

36  seventeen  or  chapter  one  hundred  eighteen  D  of  the  General 

37  Laws,  or,  in  the  case  of  a  father  who  does  not  have  adequate 

38  financial  means  of  supporting  the  complainant  other  than 

39  through  compensation  from  a  job,  certification  of  inability  to 

40  work  by  a  duly  licensed  physician  shall  be  conclusive  proof  of 

41  such  inability  to  pay. 

1  Section  2.     Chapter  273  of  the  General  Laws  is  hereby 

2  further  amended  by  adding  to  section  15  thereof  the  following 

3  two  new  paragraphs:  — 

4  No  proceeding  hereunder  shall  be  heard  on  the  merits  until 

5  there  shall  have  been  a  reasonable  attempt  by  a  probation 

6  officer,  or  if  such  officer  is  not  available  by  an  investigator 

7  appointed  by  the  court  for  that  purpose,  to  reach  a  settlement 

8  agreement  with  the  alleged  father  respecting  any  support  pay- 

9  ments  which  are  alleged  to  be  in  arrears  or  are  alleged  not  to 

10  have  been  paid.    Such  probation  officer  or  investigator  shall 

1 1  prepare  a  written  record  of  relevant  financial  information  about 

12  the  alleged  father  and  of  the  nature  and  results  of  such  attempt 

13  at  settlement.     No  oral  or  written  statement  made  by  the 

14  alleged  father  or  by  the  complainant  shall  be  admissible  in  any 

15  subsequent  trial  on  the  merits  on  the  same  or  any  similar 

16  charge.     A  brief  written  statement  of  the  settlement  agreed 

17  upon  by  the  parties  and  recommended  by  such  probation 

18  officer  or  investigator  shall  be  submitted  promptly  to  the  court 

19  for  its  approval  and  upon  such  approval  shall  become  an  order 

20  of  the  court  punishable  by  contempt  for  the  violation  of  which 

21  the  foregoing  settlement  procedure  shall  be  applicable  only  in 

22  the  discretion  of  the  probation  officer  to  whom  the  matter  is 

23  assigned,  or  if  no  probation  officer  is  available  in  the  discretion 

24  of  the  court.     The  foregoing  procedure  shall  not  apply  to 

25  complaints  of  non-support  which  have  already  been  subject  to 

26  a  settlement  attempt  by  the  Department  of  Public  Welfare 

27  substantially  similar  to  the  foregoing  procedure. 

28  It  shall  be  a  defense  to  a  complaint  of  non-support  here- 

29  under  that  the  defendant  is  and  has  been  financially  unable  to 

30  make  payments  of  support  without  denying  himself  and  such 

31  other  dependents  as  he  may  have  of  the  necessities  of  life.    In 

32  the  absence  of  fraud  or  mistake,  eligibility  of  the  defendant  for 

33  support  by  the  Commonwealth  under  chapter  one  hundred 
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34  seventeen  or  chapter  one  hundred  eighteen  D  of  the  General 

35  Laws,  or,  in  the  case  of  an  alleged  father  who  does  not  have 

36  adequate  financial  means  of  supporting  the  complainant  other 

37  than  through  compensation  from  a  job,  certification  of  inabil- 

38  ity  to  work  by  a  duly  licensed  physician  shall  be  conclusive 

39  proof  of  such  inability  to  pay. 

1  Section  3.     Chapter  208  of  the  General  Laws  is  hereby 

2  amended  by  adding  to  section  35  thereof  the  following  two 

3  new  paragraphs:  — 

4  No  contempt  proceeding  for  failure  to  pay  alimony  shall  be 

5  heard  on  the  merits  until  there  shall  have  been  a  reasonable 

6  attempt  by  a  probation  officer,  or  if  such  officer  is  not  avail- 

7  able  by  an  investigator  appointed  by  the  court  for  that  pur- 

8  pose,  to  reach  a  settlement  agreement  with  the  spouse  of  the 

9  complainant   respecting   any   alimony   payments   which   are 

10  alleged  to  be  in  arrears.    Such  probation  officer  or  investigator 

1 1  shall  prepare  a  written  record  of  relevant  financial  information 

12  about  the  spouse  and  of  the  nature  and  results  of  such  attempt 

13  at  settlement.  No  oral  or  written  statement  made  by  the  spouse 

14  or  by  the  complainant  shall  be  admissible  in  any  subsequent 

15  trial  on  the  merits  on  the  same  or  any  similar  charge.    Such 

16  settlement  may  include  a  recommendation  to  the  court  that 

17  any  outstanding  alimony  payments  be  reduced,  modified  or 

18  cancelled.    A  brief  written  statement  of  the  settlement  agreed 

19  upon  by  the  parties  and  recommended  by  such  probation 

20  officer  or  investigator  shall  be  submitted  promptly  to  the  court 

21  for  its  approval  and  upon  such  approval  shall  become  an  order 

22  of  the  court  punishable  by  contempt,  for  the  violation  of 

23  which  the  foregoing  settlement  procedure  shall  be  applicable 

24  only  in  the  discretion  of  the  probation  officer  to  whom  the 

25  matter  is  assigned,  or  if  no  probation  officer  is  available  in  the 

26  discretion  of  the  court.    The  foregoing  procedure  shall  not 

27  apply  to  complaints  of  failure  to  pay  alimony  which  have 

28  already  been  subject  to  a  settlement  attempt  by  the  Depart- 

29  ment  of  Public  Welfare  substantially  similar  to  the  foregoing 

30  procedure. 

31  It  shall  be  a  defense  to  a  contempt  action  for  failure  to  pay 

32  alimony  that  the  defendant  is  and  has  been  financially  unable 

33  to  make  alimony  payments  without  denying  himself  and  such 

34  other  dependents  as  he  may  have  of  the  necessities  of  life.    In 

35  the  absence  of  fraud  or  mistake,  eligibility  of  the  defendant  for 

36  support  by  the  Commonwealth  under  chapter  one  hundred 

37  seventeen  or  chapter  one  hundred  eighteen  D  of  the  General 

38  Laws,  or,  in  the  case  of  a  spouse  who  does  not  have  adequate 

39  financial  means  of  supporting  the  complainant  other  than 


74  JUDICIAL  COUNCIL  P.D.  144 

40  through  compensation  from  a  job,  certification  of  inability  to 

41  work  by  a  duly  licensed  physician  shall  be  conclusive  proof  of 

42  such  inability  to  pay. 

1  Section  4.     Chapter  209  of  the  General  Laws  is  hereby 

2  amended  by  adding  to  section  32  thereof  the  following  two 

3  new  paragraphs:  — 

4  No  contempt  proceeding  for  failure  to  pay  a  support  order 

5  shall  be  heard  on  the  merits  until  there  shall  have  been  a 

6  reasonable  attempt  by  a  probation  officer,  or  if  such  officer  is 

7  not  available  by  an  investigator  appointed  by  the  court  for  that 

8  purpose,  to  reach  a  settlement  agreement  with  the  father 

9  respecting  any  support  payments  which  are  alleged  to  be  in 

10  arrears.    Such  probation  officer  or  investigator  shall  prepare  a 

11  written  record  of  relevant  financial  information  about  the 

1 2  father  and  of  the  nature  and  results  of  such  attempt  at  settle- 

13  ment.    No  oral  or  written  statement  made  by  the  father  or  by 

14  the  complainant  shall  be  admissible  in  any  subsequent  trial  on 

1 5  the  merits  on  the  same  or  any  similar  charge.    Such  settlement 

16  may  include  a  recommendation  to  the  court  that  any  out- 

17  standing  support  order  be  reduced,  modified  or  cancelled.    A 

18  brief  written  statement  of  the  settlement  agreed  upon  by  the 

19  parties  and  recommended  by  such  probation  officer  or  investi- 

20  gator  shall  be  submitted  promptly  to  the  court  for  its  approval 

21  and  upon  such  approval  shall  become  an  order  of  the  court 

22  punishable  by  contempt,  for  the  violation  of  which  the  fore- 

23  going  settlement  procedure  shall  be  applicable  only  in  the 

24  discretion  of  the  probation  officer  to  whom  the  matter  is 

25  assigned,  or  if  no  probation  officer  is  available  in  the  discretion 

26  of  the  court.     The  foregoing  procedure  shall  not  apply  to 

27  complaints  of  non-support  which  have  already  been  subject  to 

28  a  settlement  attempt  by  the  Department  of  Public  Welfare 

29  substantially  similar  to  the  foregoing  procedure. 

30  It  shall  be  a  defense  to  a  contempt  proceeding  for  non- 
31  support  that  the  defendant  is  and  has  been  financially  unable 

32  to  make  payments  of  support  without  denying  himself  and 

33  such  other  dependents  as  he  may  have  of  the  necessities  of  life. 

34  In  the  absence  of  fraud  or  mistake,  eligibility  of  the  defendant 

35  for  support  by  the  Commonwealth  under  chapter  one  hundred 

36  seventeen  or  chapter  one  hundred  eighteen  D  of  the  General 

37  Laws,  or,  in  the  case  of  a  father  who  does  not  have  adequate 

38  financial  means  of  supporting  the  complainant  other  than 

39  through  compensation  from  a  job,  certification  of  inability  to 

40  work  by  a  duly  licensed  physician  shall  be  conclusive  proof  of 

41  such  inability  to  pay. 
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After  H  (1971)  2239  was  referred  to  us  the  author  of  the 
bill  contacted  the  Judicial  Council  and  advised  us  that  a  re- 
draft of  H  (1971)  2239  had  been  prepared  and  that  the  propo- 
nents of  H  (1971)  2239  were  now  mainly  interested  in  the  re- 
draft. We  were  advised  that  the  following  redraft  was  what 
the  advocates  of  this  legislation  wished  us  to  consider: 

Section  1 .  Chapter  273  of  the  General  Laws  is  hereby  amended 
by  adding  to  section  1  thereof  the  following  new  paragraph : 

No  complaint  under  this  section  shall  proceed  to  a  trial  on  the 
merits  until  there  shall  have  been  a  reasonable  attempt  by  a  probation 
officer,  or  if  such  an  officer  is  not  available  by  an  investigator  ap- 
pointed by  the  court  for  that  purpose,  to  reach  a  settlement  agreement 
with  the  father  respecting  any  support  payments  which  are  alleged  to 
be  in  arrears  or  are  alleged  not  to  have  been  paid.  Such  probation 
officer  or  investigator  shall  prepare  a  written  record  of  relevant  in- 
formation regarding  the  father,  of  the  nature  and  results  of  such  at- 
tempt at  settlement  and  of  such  agreement  as  may  be  reached.  The 
chief  justices  of  the  district  courts  and  of  the  Boston  Municipal  Court 
may  make  rules  and  regulations,  and  prescribe  forms,  to  effectuate 
the  procedure  set  forth  in  this  paragraph. 

In  the  course  of  our  discussions  we  weighed  the  desirabihty 
of  the  various  provisions  of  H  (1971)  2239  and  made  the  de- 
termination that  it  should  not  be  recommended. 

We  further  considered  the  redraft  presented  above. 

G.L.  (Ter.  Ed.)  Chapter  273,  §  1,  now  reads  as  follows: 

Desertion  and  nonsupport;  failure  to  provide  care 
and  guidance;  conditions  damaging  to  character;  de- 
cree establishing  wife's  rights  as  prima  facie  evidence. 

Any  husband  or  father  who  without  just  cause  deserts  his  wife  or 
minor  child,  whether  by  going  into  another  town  in  the  common- 
wealth or  into  another  state,  and  leaves  them  or  any  or  either  of  them 
without  making  reasonable  provision  for  their  support,  and  any  hus- 
band or  father  who  unreasonably  neglects  or  refuses  to  provide  for 
the  support  and  maintenance  of  his  wife,  whether  living  with  him  or 
living  apart  from  him  for  justifiable  cause,  or  of  his  minor  child,  and 
any  husband  or  father  who  abandons  or  leaves  his  wife  or  minor  child 
in  danger  of  becoming  a  burden  upon  the  public,  and  any  mother 
who  deserts  or  wilfully  neglects  or  refuses  to  provide  for  the  support 
and  maintenance  of  her  child  under  the  age  of  sixteen,  and  any  parent 
of  a  minor  child,  or  any  guardian  with  care  and  custody  of  a  minor 
child,  or  any  custodian  of  a  minor  child,  who  wilfully  fails  to  provide 
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necessary  and  proper  physical,  educational  or  moral  care  and  guid- 
ance, or  who  permits  said  child  to  grow  up  under  conditions  or  cir- 
cumstances damaging  to  the  child's  sound  character  development,  or 
who  fails  to  provide  proper  attention  for  said  child,  shall  be  punished 
by  a  fine  of  not  more  than  five  hundred  dollars  or  by  imprisonment 
for  not  more  than  two  years,  or  both.  No  civil  proceeding  in  any 
court  shall  be  held  to  be  a  bar  to  a  prosecution  hereunder  for  desertion 
or  non-support.  In  a  prosecution  hereunder  for  desertion  or  non- 
support  against  a  husband,  a  decree  or  judgment  of  a  probate  court 
in  a  proceeding  in  which  the  husband  appeared  or  was  personally 
served  with  process,  establishing  the  right  of  the  wife  to  live  apart,  or 
her  freedom  to  convey  and  deal  with  her  property,  or  the  right  to  the 
custody  of  the  children,  shall  be  admissible  and  shall  be  prima  facie 
evidence  of  such  right. 

The  proposed  legislation  would  require  proceedings  under 
Chapter  273,  §  1,  to  be  delayed  until  an  investigation  was  made 
and  an  attempt  was  made  to  secure  a  settlement  agreement 
with  the  "husband  or  father."  A  mother  who  neglects  her 
children  can  also  be  prosecuted.  The  present  §  1  is  similar 
to  the  so-called  Uniform  Desertion  and  Nonsupport  Act. 

The  purpose  of  this  act  is  to  make  it  a  criminal  offense  for 
a  husband  or  father  to  neglect  to  support  his  wife  and  children. 

We  do  not  wish  to  engraft  upon  this  criminal  statute  any 
feature  which  would  impair  the  ability  of  the  court  to  deal 
with  a  person  who  deserts  his  wife  and  children  or  who  will 
not  support  them.  Because  it  is  a  criminal  statute,  there  may 
be  constitutional  questions  involved  in  extracting  information 
from  the  accused  which  could  conceivably  result  in  his  con- 
viction. 

We  do  not  believe  that  this  proposed  legislation  should  be 
adopted,  particularly  since  a  criminal  prosecution  may  be  in- 
volved. We  do  not  recommend  any  legislation  of  this  kind. 
If  a  person  accused  of  desertion  or  nonsupport  wishes  to  dis- 
cuss his  financial  situation  with  the  probation  department  in 
order  to  avoid  a  sentence  or  other  punitive  action,  it  ought 
to  be  done  by  him  voluntarily  once  he  knows  his  legal  rights 
in  the  matter.  Such  information  could  then  be  used  in  dispo- 
sition of  the  case  if  it  is  found,  in  fact,  that  he  has  violated 
the  provisions  of  Chapter  273. 
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VII.    SPECIAL  STUDIES 

1.  Providing  For  Uniform  Provisions  Of  Law  Concern- 
ing Persons  Displaced  From  Their  Homes,  Busi- 
nesses, Or  Farms 

2.  Prohibiting  Banks,  Trust  Companies,  and  Similar 
Corporations  From  Advertising  For  Or  Soliciting 
Fiduciary  Business 

PROVIDING  FOR  UNIFORM  PROVISIONS  OF  LAW 

CONCERNING  PERSONS  DISPLACED  FROM  THEIR 

HOMES,  BUSINESSES,  OR  FARMS 


HOUSE  .  .  .   (1971)  ...  No.  279 

An  Act  providing  for  uniform  provisions  of  law  concerning  persons  dis- 
placed FROM  their  homes,  BUSINESSES  OR  FARMS. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Section  1.     The  General  Laws  are  hereby  amended  by 

2  Striking  out  chapter  79A  and  inserting  in  place  thereof  the 

3  following  chapter: 

4  CHAPTER  79A 

5  RELOCATION  ASSISTANCE 

6  Section  1.    The  following  terms  as  used  in  this  chapter  shall, 

7  unless  a  different  meaning  clearly  appears  from  the  context, 

8  have  the  following  meanings:  — 

9  "Agency  of  the  Commonwealth,"  any  public  body,  agency 

10  or  instrumentality  of  the  commonwealth  or  of  a  political  sub- 

1 1  division  of  the  commonwealth  or  any  agency  or  instrumentality 

12  of  two  or  more  states,  one  of  which  states  is  the  common- 

13  wealth,  or  of  two  or  more  political  subdivisions  of  the  com- 

14  monwealth. 

15  "Acquisition,"  a  taking  of  real  property  by  eminent  domain 

16  or  through  transfer  to,  or  gift  to,  or  purchase  by  an  agency, 

17  public  or  private,  authorized  to  take  land  by  eminent  domain, 

See  H  (1972)  33  for  similar  proposed  legislation. 
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18  for  a  purpose  for  which  such  real  property  might  have  been 

19  taken  by  eminent  domain. 

20  "Bureau,"  the  bureau  of  relocation  in  the  department  of 

21  community  affairs. 

22  "Business,"  any  lawful  entity  conducted  primarily  (1)  for 

23  the  purchase  and  resale  of  products,  commodities,  or  other 

24  personal  property ;  (2)  for  the  manufacture,  processing,  or  mar- 

25  keting  of  any  such  property;  (3)  for  the  cultivation,  processing, 

26  and  marketing  of  timber;  (4)  for  the  sale  of  services;  or  (5)  for 

27  assisting  in  the  sale,  resale,  or  marketing  of  products,  commod- 

28  ities,  personal  property,  or  services  by  the  erection  and  main- 

29  tenance  of  outdoor  advertising  displays.    Such  term  does  not 
31  include  a  farm  operation  or  the  business  of  an  investor  in 

31  acquiring  or  holding  real  property  for  resale  or  gain. 

32  "Displaced,"  when  used  in  relation  to  any  person,  means  any 

33  person  moved  or  to  be  moved  from  real  property  on  or  after 

34  the  effective  date  of  this  chapter  as  a  result  of  the  acquisition 

35  or  reasonable  expectation  of  acquisition  of  such  property. 

36  "Displaced  person,"  (1)  Any  person  who  is  owner  of  a 

37  business  and  who,  on  or  after  the  effective  date  of  this  chapter, 

38  (a)  moves  or  discontinues  such  business  or  an  establishment  of 

39  such  business  or  (b)  who  is  forced  to  move  an  outdoor  adver- 

40  tising  display,  as  a  result  of  the  acquisition  or  reasonable 

41  expectation  of  acquisition  of  real  property,  in  whole  or  in  part, 

42  by  taking  agency.    (2)  any  person  who  is  operator  of  a  farm 

43  operation  which  moves  from  real  property  or  is  discontinued 

44  on  or  after  the  effective  date  of  this  chapter  as  a  result  of  the 

45  acquisition  or  reasonable  expectation  of  acquisition  of  such  real 

46  property,  in  whole  or  in  part,  by  a  taking  agency;  (3)  any 

47  individual  who  is  the  head  of  a  family  which  moves  from  real 

48  property  occupied  as  a  dwelling  on  or  after  the  effective  date 

49  of  this  chapter  as  a  result  of  the  acquisition  of  such  property, 

50  in  whole  or  in  part,  by  a  taking  agency;  (4)  any  individual,  not 

51  a  member  of  a  family,  who  moves  from  real  property  occupied 

52  as  a  dwelling  on  or  before  the  effective  date  of  this  chapter,  as 

53  a  result  of  the  acquisition  or  reasonable  expectation  of  acquisi- 

54  tion  of  such  real  property,  in  whole  or  in  part,  by  a  taking 

55  agency;  (5)  a  non-profit  organization  which  moves  from  real 

56  property  on  or  before  the  effective  date  of  this  chapter  as  a 

57  result  of  the  acquisition  of  such  real  property,  in  whole  or  in 

58  part,  by  a  taking  agency  or  by  an  agency  of  the  common- 

59  wealth,  or  any  person,  not  described  in  paragraph  (1),  (2),  (3) 

60  or  (4)  of  this  definition  of  "displaced  person,"  who  moves  his 

61  property  from  real  property  on  or  after  the  effective  date  of 

62  this  chapter,  as  a  result  of  the  acquisition  or  reasonable  expec- 

63  tation  of  acquisition  of  such  real  property,  in  whole  or  in  part, 


P.D.  144  JUDICIAL  COUNCIL                                              79 

64  by  a  taking  agency. 

65  '"Family,"  two  or  more  individuals  living  together  in  the 

66  same  dwelling  unit  who  are  related  to  each  other  by  blood, 

67  marriage,  adoption  or  guardianship. 

68  "Farm  operation,"  any  activity  conducted  solely  or  primarily 

69  for  the  production  for  sale  or  for  home  use,  of  one  or  more 

70  agricultural  products  or  commodities  other  than  timber,  and 

71  customarily  producing  such  products  or  commodities  in  suffi- 

72  cient  quantity  to  be  capable  of  contributing  materially  to  the 

73  operator's  support. 

74  "Farm  operator,"  any  owner,  part  owner,  or  tenant  who 

75  operates  a  farm. 

76  "Federal  agency,"  any  department,  agency  or  instrumentality 

77  in  the  executive  branch  of  the  United  States  Government 

78  (except  the  National  Capital  Housing  Authority),  any  wholly 

79  owned  United  States  Government  Corporation  (except  the  Dis- 

80  trict  of  Columbia  Redevelopment  Land  Agency),  and  the  Arch- 

81  itect  of  the  Capitol. 

82  "Head  of  a  taking  agency,"  includes  a  duly  designated  dele- 

83  gate  of  such  agency  head. 

84  "Owner"  and  "Person,"  shall  include  any  individual,  or  any 

85  partnership,  corporation,  or  association,  whether  organized  for 

86  profit  or  not  profit  or  any  band,  tribe  or  group  of  Indians. 

87  "Relocation  assistance,"  relocation  payments,  as  provided  in 

88  this  chapter,  and  relocation  assistance  program,  as  provided  in 

89  this  chapter. 

90  "Relocation  agency,"  an  agency  qualified  under  section  two. 

91  "Relocation   plan,"   the  plan   submitted  by  a  relocation 

92  agency  or  taking  agency  to  the  bureau  in  pursuance  of  section 

93  four  and  section  eight. 

94  "Taking  Agency,"  a  board  of  officers  or  oflficials  upon 

95  whom  authority  to  take  real  estate  by  eminent  domain  on 

96  behalf  of  any  body  political  or  corporate  has  been  conferred 

97  by  law. 

98  Section  2.  No  acquisition  which  will  result  in  more  than  five 

99  displaced  persons  shall  be  made  unless  and  until  the  bureau  has 

100  qualified  a  relocation  advisory  agency  to  give  relocation  assist- 

101  ance  to  the  occupants  to  be  displaced.    Any  agency  of  the 

102  Commonwealth  or  private  agency,  may  be  qualified  by  the 

103  bureau  to  act  as  a  relocation  agency  until  such  time  as  the 

104  bureau  may  on  stated  grounds,  withdraw  qualifications;  or  the 

105  bureau  may  qualify  any  agency  of  the  Commonwealth  or 

106  private  agency,  proposed  by  a  taking  agency  to  act  as  a  reloca- 

107  tion  agency  with  respect  to  particular  acquisitions.  The  bureau 

108  may  qualify  a  taking  agency  to  act  as  the  relocation  agency 

109  with  respect  to  particular  acquisitions. 
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110  Sections.    A  taking  agency  proposing  acquisition  which  will 

111  result  in  more  than  five  displaced  persons  shall  notify  the 

1 12  bureau  not  later  than  three  months  prior  to  such  acquisition  of 

113  the  names  and  addresses  of  all  such  occupants,  and  such  other 

114  information  as  the  bureau  may  require  by  regulation.    Within 

115  three  weeks  after  such  notification  and  the  receipt  of  such 

116  information  the  bureau  shall  notify  the  taking  agency  whether 

117  or  not  it  has  qualified  any  agency  or  agencies  proposed  by  the 

118  taking  agency  to  act  as  relocation  agency  with  respect  to  said 

119  acquisitions. 

120  Section  4.    Not  later  than  one  month  prior  to  the  date  of  an 

121  acquisition  which  will  result  in  more  than  five  displaced  per- 

122  sons  the  taking  agency  or  the  relocation  agency  shall  submit  to 

123  the  bureau  a  relocation  plan.    The  relocation  plan  shall  show 

124  the  number  of  displaced  persons  which  will  result  from  the 

125  proposed  acquisition ;  the  date  on  which  such  displacement  will 

126  begin ;  and  shall  describe  the  measures,  facilities  and  services  to 

127  be  provided  in  order  to  carry  out  the  provisions  of  section  13B 

128  of  this  chapter. 

129  In  the  case  of  any  acquisition  which  will  result  in  at  least 

130  one  displaced  person,  but  less  than  six  displaced  persons,  the 

131  taking  agency  shall  not  be  required  to  submit  any  such  reloca- 

132  tion  plan,  but  shall  be  subject  to  the  relocation  assistance 

133  provisions  of  this  chapter. 

134  Section  5.    If  the  costs  of  relocation  assistance  of  a  taking 

135  agency  are  reimbursable  in  whole  or  in  part  by  the  federal 

136  government  and  the  relocation  plan  is  required  to  be  examined 

137  and  reviewed  by  an  agency  or  department  of  the  federal 

138  government  or  to  comply  with  the  requirements  of  an  agency 

139  or  department  of  the  federal  government,  the  bureau  shall 

140  receive  the  relocation  plan  for  informational  purposes  and  for 

141  the  purposes  of  section  nine.  Any  relocation  assistance  required 

142  under  this  chapter  which  is  in  addition  to  applicable  require- 

143  ments  under  federal  law  shall  be  subject  to  review  by  the 

144  bureau  to  determine  whether  there  has  been  compliance  with 

145  the  provisions  of  section  four.     The  bureau  shall  approve  any 

146  plan  which  has  been  approved  by  such  agency  or  department 

147  of  the  federal  government  and  complies  with  requirements  for 

148  such  additional  relocation  assistance. 

149  The  bureau  shall  review  all  other  relocation  plans  to  deter- 

150  mine  whether  there  has  been  compliance  with  the  requirements 

151  of  section  four  and  any  regulations  which  are  issued  from  time 

152  to  time  by  the  bureau  in  pursuance  thereof,  to  determine 

153  whether  there  has  been  adequate  provision  for  the  needs  of 

154  persons  who  are  or  will  become  displaced  persons  and  whether 

1 55  there  are  adequate  relocation  housing  and  business  locations  for 
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156  such  displaced  persons.  The  bureau  shall  approve  any  relocation 

157  plan  which  complies  with  the  aforesaid  requirements. 

158  Section  6.    After  approval  has  been  granted  in  accordance 

159  with  the  provisions  of  section  five,  the  taking  agency  may 

160  make  acquisition  and  the  relocation  agency  shall  be  authorized 

161  to  carry  out  the  relocation  plan;  provided,  however,  that  in 

162  order  to  prevent  an  economic  or  other  hardship  to  any  owner 

163  or  occupant  of  real  property,  the  bureau  may  authorize  the 

164  acquisition  of  such  property  prior  to  the  approval  of  the 

165  relocation  plan;  and  provided,  further,  that  the  price  paid  for 

166  property  so  taken  shall  not  be  used  or  be  a  factor  in  determin- 

167  ing  the  acquisition  price  of  any  other  property  to  be  acquired 

168  in  the  same  general  area. 

169  Section  7.  At  the  time  of  acquisition  a  displaced  person  shall 

170  be  given  written  notice  informing  him  of  his  rights  to  reloca- 

171  tion  assistance  and  that  a  petition  based  on  eligibility  for  a 

172  relocation  payment  authorized  by  this  chapter,  or  the  amount 

173  of  payment,  may  be  presented  to  the  taking  agency  or  its 

174  designee  and  describing  the  procedure  to  be  followed  on  such 

175  petition. 

176  Within  three  months  after  a  displaced  person  has  been  noti- 

177  fied  in  writing  of  the  amount  of  the  relocation  payment  due 

178  him  or  his  eligibility  for  a  relocation  payment  authorized  by 

179  this  chapter,  such  person  may  petition  the  taking  agency  or  its 

180  designee  for  such  relocation  payment  as  he  may  be  entitled  to 

181  by  law.    Within  thirty  days  after  the  date  any  such  petition  is 

182  filed,  the  taking  agency  or  its  designee  shall  determine  if  an 

183  additional  payment  is  due  and,  if  found  due,  shall  pay  such 

184  additional  amount  promptly. 

185  Any  displaced  person  who  fails  to  petition  the  taking  agency 

186  or  its  designee  within  said  three  months  shall  be  deemed  to 

187  have  waived  his  right  to  such  additional  payment. 

188  Any  displaced  person  aggrieved  by  the  determination  of  the 

189  taking  agency  under  this  section  may  appeal  to  the  bureau 

190  within  thirty  days  of  the  date  of  receipt  of  notice  of  said 

191  determination  and  the  disposition  of  said  bureau  shall  be  final. 

192  Any  additional  amounts  determined  by  said  bureau  to  be  due 

193  shall  be  paid  to  such  displaced  person  within  sixty  days  after 

194  such  determination. 

195  Section  8.     The  taking  agency  or  relocation  agency  shall 

196  inform  the  bureau  of  any  substantial  changes  made  in  the 

197  relocation  plan  after  approval  under  section  five;  and  such 

198  changes  shall  be  subject  to  review  and  approval  under  the 

199  provisions  of  section  five. 

200  Section  9.    If  the  bureau  determines  that  a  taking  agency  or 

201  relocation  agency  is  proceeding  with  a  project  in  disregard  of  a 
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202  relocation  plan  approved  under  section  five,  and  that  relocation 

203  assistance  being  given  does  not  comply  with  the  requirements 

204  of  this  chapter,  the  bureau  shall  so  notify  the  relocation  agency 

205  and  the  taking  in  writing,  and  may  suspend  its  approval  of  the 

206  plan.    Upon  receipt  of  written  notice  of  such  suspension,  the 

207  taking  agency  shall  not  further  displace  persons  until  the  bu- 

208  reau  notifies  it  in  writing  that  such  suspension  is  withdrawn. 

209  Written  notice  of  suspension  shall  be  sent  by  registered  mail, 

210  and  shall  state  the  specific  reasons  for  such  suspension. 

211  Section  10.    If  a  relocation  plan  required  by  section  four  is 

212  disapproved  under  section  five,  or  approval  is  suspended  under 

213  section  nine,  because  the  bureau  determines  that  adequate 

214  relocation  housing  is  not  available,  the  taking  agency  may  file 

215  with  the  bureau  its  certificate  that  the  project  involved  is  an 

216  emergency  project  which  must  be  carried  out  in  spite  of  the 

217  unavailability  of  such  housing.   If  the  bureau,  after  considering 

218  the  foregoing  and  such  other  evidence  as  is  deemed  pertinent, 

219  determines  that  the  project  involved  is  an  emergency  project 

220  and  that  public  interest  demands  the  displacement  of  occupants 

221  even  though  adequate  relocation  housing  may  be  unavailable, 

222  emergency  approval  may  be  given,  provided  the  relocation  plan 

223  is  satisfactory  to  the  bureau  in  other  respects. 

224  Section  11.    Whenever  any  money  is  appropriated  by  the 

225  general  court  for  the  acquisition  of  property  by  eminent  do- 

226  main  the  taking  agency  may  expend  therefrom  such  sums  as 

227  may  be  necessary  for  relocation  plans,  relocation  assistance  and 

228  relocation  payments,  and  may  advance  any  money  so  appropri- 

229  ated  to  relocation  agency  for  such  purpose. 

230  Section  12.   The  bureau  may  promulgate  regulations  to  carry 

231  out  the  purposes  of  this  chapter,  and  may  agree  to  waive  with 

232  respect  to  any  particular  acquisition  any  provision  of  this 

233  chapter  which  would  constitute  a  bar  to  federal  reimbursement 

234  otherwise  available  with  respect  to  any  project  on  account  of 

235  which  such  acquisition  is  proposed. 

236  Section  13.    On  and  after  the  effective  date  of  the  chapter, 

237  whenever  an  acquisition  results  in  a  displaced  person  the  taking 

238  agency  shall  provide  the  following  relocation  payments  pro- 

239  gram,  relocation  assistance  program  and  assurance  of  availabil- 

240  ity  of  housing  to  such  displaced  person  for  moves  from  such 

241  property:  — 

242  A.    Relocation  Payments  Program 

243  (i)  Fair    and    reasonable    relocation    payments    to    dis- 

244  placed  persons,  including:  — 

245  (a)    his  reasonable  and  necessary  expenses  in  moving 

246  himself,  his  family,  his  business,  farm  operation, 

247  or  other  personal  property,  and  for  his  reason- 
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248  able  and  necessary  expenses  in  searching  for  a 

249  replacement  property; 

250  (b)    if  he  disposes  of  personal  property  on  moving 

251  his  business  or  farm  operation  and  replaces  such 

252  property  at  the  new  location  at  a  price  exceed- 

253  ing  any  sum  received  from  disposing  of  such 

254  property,  the  amount  of  the  difference  between 

255  such  prices  not  to  exceed  the  estimated  cost  of 

256  moving  the  property  or  its  marlcet  value  which- 

257  ever  is  less. 

258  (c)    all  such  payments  shall  be  in  accordance  with 

259  regulations    established    by    the    bureau,    except 

260  where  such  payments  are  reimbursed  in  whole 

261  or  in  part  by  the  Federal  government.    Whenever 

262  such  payments  are  reimbursed  in  whole  or  in 

263  part  by  the  Federal  government  the  provisions 

264  of  section        of  this  chapter  shall  apply.    Not- 

265  withstanding  any  other  provisions  of  this  chap- 

266  ter,  any  business,  which  is  not  being  displaced 

267  shall  be  eligible  for  actual  moving  expenses  with 

268  respect  to  its  outdoor  advertising  displays  being 

269  moved  as  a  result  of  acquisition  or  reasonable 

270  expectation  of  acquisition   of  real  property,  in 

271  whole  or  in  part.    No  other  payment  for  moving 

272  of  outdoor  advertising  displays  shall  be  made 

273  under  subsections  A  (2)  through  A  (6),  inclusive, 

274  of  this  section. 

275  (2)  Any  displaced  person  who  moves  from  a  dwelling 

276  who   elects   to   accept   the   payments   authorized   by 

277  this   subsection   in   lieu   of  payments  authorized  by 

278  subsection  A(l)  of  this  section  may  receive  — 

279  (a)    a    moving    expense    allowance,    not    to    exceed 

280  $200  and   determined  according  to   a  schedule 

281  established  in  accordance  with  the  regulations  of 

282  the  bureau,  except  that  the  provisions  of  section 

283  of  this  chapter  shall   apply  whenever   such 

284  expense  allowance  is  reimbursed  in  whole  or  in 

285  part  by  the  Federal  government;  and 

286  (b)    a  dislocation  allowance  of  $100. 

287  (3)  In    addition    to    amounts    otherwise    authorized   by 

288  subsection  A  (1)  or  A  (2),  a  payment  to  any  dis- 

289  placed  person  who  moves  or  discontinues  his  busi- 

290  ness  provided  the  average  annual  net  earnings  of  the 

291  business  is  less  than  $10,000  per  year.    This  payment 

292  shall  be  in  an  amount  equal  to  average  annual  net 

293  earnings  of  the  business,  except  that  such  payment 
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294  shall  not  be  less  than  $2,500  nor  more  than  $5,000. 

295  Notwithstanding  the  preceding  sentence,  in  the  case 

296  of  a  displaced  person  who  is  sixty  years  of  age  or 

297  over,  this  payment  shall  be  in  an  amount  equal  to 

298  three  times  the  average  annual  net  earnings  of  the 

299  business  or  $6,000,  whichever  is  the  lesser. 

300  (a)    No  payment  shall  be  made  under  this  subsection 

301  unless   the   taking   agency   is   satisfied   that   the 

302  business    cannot    be    relocated    without    a    sub- 

303  stantial   loss   of  its  existing   patronage  and,   in 

304  addition,  is  not  part  of  a  commercial  enterprise 

305  having  at  least  one  other  establishment,  not  be- 

306  ing  acquired,  which  is  engaged  in  the  same  or 

307  similar  business. 

308  (b)    For  purposes  of  this  subsection,  the  term  "aver- 

309  age  annual  net  earnings"  means  one-half  of  any 

310  net   earnings    of   the   business,    before   Federal, 

311  State,  and  local  income  taxes,   during  the  two 

312  taxable  years  immediately  preceding  the  taxable 

313  year  in  which  such  business  moves  from  the  real 

314  property  acquired,  and  includes  any  compensa- 

315  tion   paid   by   the   business   to   the   owner,    his 

316  spouse,  or  his  dependents  during  such  two-year 

317  period. 

318  (4)  In  addition  to  amounts  otherwise  authorized  by  this 

319  section  the  taking  agency  shall  make  a  payment  to 

320  any  displaced  persons  who  moves  or  discontinues  a 

321  farm    operation,    provided    the    average    annual    net 

322  earnings  of  the  farm  operation  are  less  than  $10,000 

323  per  year.    This  payment  shall  be  in  an  amount  equal 

324  to    the   average   annual   net   earnings    of   the   farm 

325  operation,   except   that   such   payment   shall   not   be 

326  less  than   $2,500  nor  more  than   $5,000.     Notwith- 

327  standing  the  preceding  sentence,   in  the  case  of  a 

328  displaced  person  who  is  sixty  years  of  age  or  over, 

329  this  payment  shall  be  in  an  amount  equal  to  three 

330  times  the  average  annual  net  earnings  of  the  busi- 

331  ness  or  $6,000,  whichever  is  less. 

332  (a)    In  case  the  entire  farm  operation  is  not  acquired 

333  by  the  taking  agency  the  payment  authorized  by 

334  this  subsection  shall  be  made  only  if  the  taking 

335  agency    determines    that    the    property    not    ac- 

336  quired  is  no  longer  an  economic  unit. 

337  (b)    For  purposes  of  this  subsection,  the  term  "aver- 

338  age  annual  net  earnings"  means  one-half  of  any 

339  net    earnings    of   the    business,    before    Federal, 
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340  State,  and  local   income  taxes,   during  the  two 

341  taxable  years  immediately  preceding  the  taxable 

342  year  in  which  such  business  moves  from  the  real 

343  property  acquired,  and  includes  any  compensa- 

344  tion   paid   by   the   business   to   the   owner,    his 

345  spouse,  or  his  dependents  during  such  two-year 

346  period. 

347  (5)  In  addition  to  amounts  otherwise  authorized  by  this 

348  section,  the  taking  agency  shall  make  a  payment  to 

349  a  displaced  person  who  is  the  owner  of  real  prop- 

350  erty  which  is  improved  by  a  single-,  two-,  or  three- 

351  family  dwelling  actually  owned  and  occupied  by  the 

352  owner    for    not    less    than    one    year    prior    to    the 

353  initiation  of  negotiations  for  the  acquisition  of  such 

354  property.      Such    payment,    not    to    exceed    $5,000, 

355  shall  be  the  amount,  if  any,  which,  when  added  to 

356  the   acquisition    payment,   equals    the   average   price 

357  required  for  a  decent,  safe,  and  sanitary  dwelling  of 

358  modest  standards  adequate  to  accommodate  the  dis- 

359  placed  owner,  reasonably  accessible  to  public  serv- 

360  ices  and  places  of  employment.    Such  payment  shall 

361  be  made  only  to  a  displaced  owner  who  purchases 

362  another  dwelling  within  one  year  after  the  date  on 

363  which   he   is   required    to   move   from   the   dwelling 

364  acquired  for  the  project. 

365  (a)    The  bureau  shall  determine  the  prices  prevailing 

366  in  the  locality  for  dwellings  meeting  the  require- 

367  ments  of  the  above  paragraph  for  a  taking  agen- 

368  cy  making  such  payments,  except  the  provisions 

369  of  section         of  this  chapter  shall  apply  when- 

370  ever  such  payments  are  reimbursed  in  whole  or 

371  in  part  by  the  Federal  government. 

372  (6)  In  addition  to  amounts  otherwise  authorized  by  this 

373  section,  the  taking  agency  shall  make  a  payment  to 

374  any  individual  or  family  displaced  from  a  dwelling 

375  and  not  eligible  to  receive  a  payment  under  subsec- 

376  tion  A  (5)  of  this  section  provided  such  dwelling  was 

377  actually  and  lawfully  occupied  by  such  individual  or 

378  family  for  not   less  than  ninety  days  prior  to  the 

379  initiation    of   negotiations    for    acquisition    of   such 

380  property.      Such    payment,    not    to    exceed    $1,500, 

381  shall  be  an  amount  which  — 

382  (a)    is  necessary  to  make  the  down  payment  on  the 

383  purchase  of  a  decent,  safe,  and  sanitary  dwelling 

384  of   modest    standards   adequate    in    the   size   to 

385  accommodate  the  displaced  individual  or  family 
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386  in  areas  not  generally  less  desirable  in  regard  to 

387  public  utilities  and  public  and  commercial  facili- 

388  ties;  or 

389  (b)    when  added  to  20  per  centum  of  the  income  of 

390  the   displaced   individual   or   family   during   the 

391  two-year  period  immediately  preceding  displace- 

392  ment,  equals  the  average  rental  required  for  a 

393  two-year  period  for  a  decent,  safe,  and  sanitary 

394  dwelling  of  modest  standards  adequate  in  size  to 

395  accommodate  the  displaced  individual  or  family 

396  in  areas  not  generally  less  desirable  in  regard  to 

397  public  utilities  and  public  and  commercial  facili- 

398  ties.        A    payment    made    pursuant    to    sub- 

399  section  A  (6)  (b)  shall  be  made  only  to  an  individ- 

400  ual  or  family  who  is  unable  to  secure  a  dwelling 

401  in  low-rent  housing  assisted  under  the  United 

402  States  Housing  Act  of  1937  or  a  dwelling  unit 

403  assisted  under  section  101  of  the  United  States 

404  Housing  and  Urban  Development  Act  of  1965 

405  or  under  a  State  or  local  program  found  by  the 

406  bureau  to  have  the  same  general  purposes  as  a 

407  Federal  program  under  such  Acts,   except   the 

408  provisions  of  section  of  this  chapter  shall 

409  apply  whenever  such  payment  is  reimbursed  in 

410  whole  or  in  part  by  the  Federal  government. 

411  (c)    The  bureau  shall  determine  the  amount  of  assist- 

412  ance  under  subsections  A(6)(a)  and  (b)  accord- 

413  ing  to  family  size,  family  or  individual  income, 

414  average  rents  required,  or  similar  consideration 

415  for  the  taking  agency   making  such  payments, 

416  except  that  the  provisions  of  section  of  this 

417  chapter   shall   apply  whenever  the   amount     of 

418  assistance  under  such  subsections  is  reimbursed 

419  in  whole  or  in  part  by  the  Federal  government. 

420  (7)  The    payments    provided    for    in    the    above    sub- 

421  section  A  (Relocation  Payments  Program)  shall  be 

422  made   administratively   by   the   head   of  the   taking 

423  agency  acquiring  such  real  property,  and  none  of 

424  the  provisions  of  this  section  shall  in  any  way  affect 

425  any  condemnation  action  or  the  just  compensation 

426  to  be  determined  or  paid  to  the  landowner  in  such 

427  action. 
428 

429  B.     Relocation  Assistance  Program 

430  (1)  Shall  include  such  measures,  facilities,  or  services  as 

431  may  be  necessary  or  appropriate  in  order  — 
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432  (a)    to    determine    the   needs,    if   any,    of   displaced 

433  families,     individuals,     business    concerns,     and 

434  farm  operators  for  relocation  assistance; 

435  (b)    to   assure  that,   within   a  reasonable  period   of 

436  time,  prior  to  displacement  there  will  be  avail- 

437  able    in    areas    not    generally   less    desirable    in 

438  regard  to  public  utilities  and  public  and  com- 

439  mercial  facilities  and  at  rents  or  prices  within 

440  the  financial  means  of  the  families  and  individ- 

441  uals  displaced,  decent,  safe,  and  sanitary  dwell- 

442  ings,   equal   in  number  to  the  number  of  and 

443  available  to  such  displaced  families  and  individ- 

444  uals  and  reasonably  accessible  to  their  places  of 

445  employment   except   that   the   bureau  may  pre- 

446  scribe  by  regulation  situations  when  such  assur- 

447  ances  may  be  waived; 

448  (c)    to  assist   owners  of  displaced  businesses,   non- 
449  profit  organizations,  and  farm  operators  in  ob- 

450  taining  and  becoming  established  in  suitable  lo- 

451  cations; 

452  (d)    to   supply   information   concerning   the   Federal 

453  housing   programs,   the   small   business   disaster 

454  loan  program  under  section  7(b)(3)  of  the  Small 

455  Business  Act,  and  other  State  or  Federal  pro- 

456  grams  offering  assistance  to  displaced  persons; 

457  (e)    to  assist  in  minimizing  hardships  to  displaced 

458  persons  in  adjusting  to  relocation;  and 

459  (f)    to  assure,  to  the  greatest  extent  practicable,  the 

460  coordination  of  relocation  activities  with  other 

461  project  activities  and  other  planned  or  proposed 

462  governmental  actions  in  the  community  or  near- 

463  by  areas  which  may  affect  the  carrying  out  of 

464  the  relocation  program; 

465  (g)    to  provide  a  feasible  method  for  the  temporary 

466  relocation  of  families  and  individuals  displaced 

467  from  the  property  acquired, 

468  (h)    to  give  satisfactory  assurance  to  the  bureau  that 

469  within  a  reasonable  period  of  time  prior  to  dis- 

470  placement,  there  will  be  available  in  areas  not 

471  generally  less  desirable  in  regard  to  public  util- 

472  ities  and  public  and  commercial  facilities  and  at 

473  rents  or  prices  within  the  financial  means  of  the 

474  families  and  individuals  displaced,  decent,  safe, 

475  and  sanitary  dwellings  equal  in  number  to  the 

476  number  of  and  available  to  such  displaced  fami- 

477  lies  and  individuals  and  reasonably  accessible  to 
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478  their  places  of  employment. 

479  (2)  A  taking  agency  may  make  relocation  payments  or 

480  provide  relocation  assistance  or  otherwise  carry  out 

481  its  functions  under  this  Act  by  utilizing   the  facili- 

482  ties,  personnel,  and  services  of  any  other  agency  of 

483  the  Commonwealth  having  an  established  organiza- 

484  tion  for  conducting  relocation  assistance  programs. 

485  Section  14. 

486  A.   Any  grant  from,  or  contract  or  agreement  with  a  Federal 

487  agency  under  which  Federal  financial  assistance  is  available  to 

488  pay  the  cost,  in  whole  or  in  part,  in  connection  with  the 

489  acquisition  of  real  property,  or  the  improvement  for  which 

490  such  property  is  acquired,  may  include  or  may  be  amended  to 

491  include  the  terms  and  conditions  set  forth  in  section  13  of  this 

492  chapter. 

493  B.   Whenever  in  relation  to  an  acquisition  a  taking  agency  is 

494  reimbursed  in  whole  or  in  part  by  the  Federal  government  for 

495  the  costs  of  relocation  assistance  and  relocation  payments  pro- 

496  grams  then  the  relocation  payments  and  relocation  assistance 

497  program  requirements  of  the  Federal  agency  providing  such 

498  reimbursement  shall  apply  to  that  acquisition  instead  of  the 

499  provisions  of  section  13  of  this  chapter.  However,  if  the  reloca- 

500  tion  payments  and  relocation  assistance  programs  provided  for 

501  in  section  13  of  this  chapter  are  in  addition  to  the  applicable 

502  requirements  of  the  Federal  agency  providing  reimbursement 

503  for  relocation  payments  and  relocation  assistance  programs  in 

504  relation  to  an  acquisition,  then  such  additional  relocation  pay- 

505  ments  and  relocation  assistance  program  provisions  shall  be 

506  applicable  in  regard  to  such  acquisition. 

507  C.  The  provisions  of  this  Act  shall  not  be  applicable  to  any 

508  situation  which  comes  within  the  provisions  of  the  first  sen- 

509  tence  of  paragraph  (8)  of  section  15  of  the  United  States 

510  Housing  Act  of  1937  (42  U.S.C.  1415  (8) ). 

511  Section  15.    Relocation  payments  granted  under  the  provi- 

512  sions  of  this  chapter  shall  not  be  subject  to  attachment  by 

513  trustee  process  or  otherwise,  nor  shall  they  be  subject  to  be 

514  taken  on  execution  or  other  process. 

1  Section  2.      Chapter  79  of  the  General  Laws  is  hereby 

2  amended  by  striking  out  section  6A. 

1  Section  3.    Section  12  of  chapter  79  of  the  General  Laws, 

2  as  most  recently  amended  by  section  5  of  chapter  759  of  the 

3  acts  of  1968,  is  hereby  amended  by  striking  out  the  last 

4  sentence  thereof. 
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1  Section  4.      Chapter  81  of  the  General  Laws  is  hereby 

2  amended  by  striking  out  section  7J. 

1  Section  5.     Any  rights  or  liabilities  now  existing  under 

2  prior  laws  or  portions  thereof  shall  not  be  affected  by  the 

3  repeal  of  such  prior  laws  or  portions  thereof  by  this  act. 

4  All  petitions,  hearings,  actions  at  law  or  in  equity,  or  other 

5  proceedings  pending  immediately  prior  to  the  effective  date  of 

6  this  act  before  any  court  of  law  or  administrative  tribunal 

7  under  prior  laws  or  portions  thereof  shall  continue  unabated 

8  and  shall  not  be  affected  by  the  repeal  of  such  prior  laws  or 

9  portions  thereof  by  this  act. 

10  All  contracts  and  obligations  duly  in  effect  immediately 

11  prior  to  the  effective  date  of  this  act  under  prior  laws  or 

12  portions  thereof  shall  continue  in  full  force  and  effect  and  shall 

13  not  be  affected  by  the  repeal  of  such  prior  laws  or  portions 

14  thereof  by  this  act. 

15  All  orders,  rules,  and  regulations  now  existing  and  duly 
lb  promulgated  under  prior  laws  or  portions  thereof  shall  not  be 

17  affected  by  the  repeal  of  such  prior  laws  or  portions  thereof  by 

18  this  act  but  shall  remain  in  full  force  and  effect  until  super- 

19  seded,  revised,  or  rescinded  in  accordance  with  law. 

1  Section  6.      The  provisions  of  this  act  shall  take  effect 

2  upon  the  effective  date  set  forth  in  Federal  legislation. 


BACKGROUND 

In  1965  the  General  Court  enacted  St.  1964  c.  790  §  4  which 
has  become  G.L.  (Ter.  Ed.)  Chapter  79A.  Chapter  79A  was 
amended  in  1968. 

It  is  important  to  make  a  distinction  between  damages  for 
the  taking  of  property  for  a  public  purpose  on  the  one  hand 
and  the  granting  of  assistance  and  public  funds  to  those  who 
are  affected  by  the  taking  of  property  for  some  federal,  state, 
or  local  project. 

At  the  time  of  the  redevelopment  of  the  West  End  in  Bos- 
ton, one  of  the  first  urban  renewal  projects  in  this  area,  there 
was  a  sociological  emasculation  of  major  proportions.  There 
was  httle  by  way  of  assistance,  either  social  or  financial,  to  the 
persons  affected  by  the  taking  of  the  West  End  area  for  urban 
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renewal.  All  levels  of  government  —  federal,  state  and  mu- 
nicipal —  learned  the  lesson  from  experiences  such  as  those 
found  in  the  West  End  situation.  It  was  learned  that  payment 
for  property  taken  for  a  public  purpose  was  not  the  only  obli- 
gation of  government.  It  was  recognized  that  when  a  project 
of  major  proportions  is  planned  there  must  be  provision 
for  the  physical  relocation  of  the  residents  and  business  peo- 
ple in  the  area.  In  carrying  out  such  a  relocation  plan  it  may 
develop  that  the  assistance  needed  by  some  will  be  minimal. 
Some  will  find  new  quarters  for  a  residence  or  a  business  and 
the  payment  of  moving  expenses  and  incidentals  will  be  suf- 
ficient. Other  persons  may  need  more  substantial  help  in  ac- 
quiring a  new  business  location  or  a  new  residence.  Some 
"dislocated"  people  will  obviously  be  tenants  with  no  leases 
and  with  no  legal  interest  in  the  land  or  buildings  taken  for 
the  public  purpose.  Such  persons  will  not  be  entitled  to  an 
award  of  damages  for  the  taking  of  their  property.  G.L.  (Ter. 
Ed.)  Chapter  79  is  the  statute  which  deals  with  land  damages 
so-called  or  the  taking  of  property  by  eminent  domain  for 
public  purposes. 

Sometimes  the  concept  of  public  purpose  becomes  enlarged 
to  include  redevelopment  of  an  area  by  essentially  private  in- 
terest for  essentially  private  profit.  When  this  is  done,  it  is 
argued  that  the  public  good  is  served.  There  have  been  court 
battles  over  this  concept  such  as  Moskow  v.  B.R.A.,  349  Mass. 
553. 

Whether  the  taking  of  an  area  be  for  a  new  fire  station,  a 
new  city  facihty,  a  new  state  building,  or  for  redevelopment 
by  private  parties  in  the  public  interest,  there  is  a  necessity  to 
recognize  the  rights  of  those  who  are  affected  by  the  project. 

To  protect  such  people  and  to  give  them  assistance.  Chapter 
79 A  was  enacted  in  1965  and  amended  in  1968. 

Special  attention  is  directed  to  §  4  of  Chapter  79A  which 
now  reads  as  follows : 

Relocation   plans;  submission;  contents.     Not  later 
than  one  month  prior  to  the  date  of  an  acquisition  involving  the  dis- 
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placements  of  occupants  of  more  than  five  dwelling  units  or  more 
than  five  business  units  the  taking  agency  or  the  relocation  agency 
shall  submit  to  the  bureau  a  relocation  plan.  The  relocation  plan 
shall  show  the  number  of  individuals,  families  and  business  concerns 
to  be  displaced  on  account  of  the  proposed  acquisitions;  the  date  on 
which  such  displacement  will  begin ;  the  needs  of  the  occupants  to  be 
displaced  for  relocation  assistance;  the  availability  of  safe,  decent, 
sanitary  housing  and  commercial  buildings  within  the  means  of  occu- 
pants to  be  displaced;  a  program  for  their  relocation;  and  a  demon- 
stration in  accordance  with  bureau  regulations  that  the  relocation 
agency  has  coordinated  the  plan  with  other  planned  or  proposed 
land  acquisitions  in  the  city  or  town  which  may  affect  the  carrying 
out  of  the  relocation  program. 

In  the  case  of  any  acquisition  involving  the  displacement  of  the 
occupants  of  less  than  six  dwelling  units  or  less  than  six  business  units, 
the  taking  agency  shall  not  be  required  to  submit  any  such  relocation 
plan,  but  shall  be  subject  to  the  provision  of  section  seven  and  shall 
pay  any  such  displaced  occupant  relocation  payments,  as  set  forth  in 
section  seven. 

It  is  here  that  one  finds  the  area  of  conflict  between  the 
governmental  agency  which  is  proposing  the  project,  such  as 
a  new  highway  or  a  reconstructed  section  of  the  city,  and  the 
governmental  agency  which  is  interested  in  the  welfare  of  the 
residents  and  business  people  in  the  area.  Since  the  large 
business  firms  and  substantial  property  owners  can  do  much 
to  protect  their  own  interests,  the  problem  involves  the  small 
businessman  and  the  moderate-  to  low-income  residents  more 
than  others.  It  should  be  understood  that  all  levels  of  society 
and  all  manner  of  business  enterprises  are  protected  by  legis- 
lation requiring  relocation  assistance. 

In  Massachusetts  relocation  plans  must  be  submitted  to  the 
Department  of  Community  Affairs  by  virtue  of  G.L.  (Ter. 
Ed.)  Chapter  79 A,  §  4.  The  promotional  agency  such  as  the 
Department  of  Public  Works  which  wishes  to  build  a  new 
road  must  provide  a  plan  acceptable  to  the  Department  of 
Community  Aff'airs  which  will  show  that  arrangements  are 
being  made  for  relocation.  The  effectiveness  and  practicality 
of  the  plan  and  the  expenses  entailed  in  carrying  it  out  can 
obviously  be  the  subject  of  considerable  controversy  and  may 
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even  cause  such  controversy  that  the  project  will  cease  to  make 
any  progress  because  no  reasonable  relocation  plan  can  be 
devised. 


FEDERAL  LEGISLATION 

On  January  2,  1971,  Congress  enacted  P.L.  91-646  which  is 
the  Uniform  Relocation  Assistance  and  Real  Property  Ac- 
quisition Policy  Act  of  1970.  The  purpose  of  this  act  was  to 
"provide  for  uniform  and  equitable  treatment  of  persons  dis- 
placed from  their  homes,  businesses,  or  farms  by  federal  and 
federally  assisted  programs  and  to  estabhsh  uniform  and  eq- 
uitable land  acquisition  policies  for  federal  and  federally  as- 
sisted programs." 

Under  P.L.  91-646,  Sec.  207,  the  state  must  conform  its 
procedures  and  its  relocation  assistance  payments  to  federal 
law. 

P.L.  91-646,  Sec.  207,  reads  as  follows: 

State  Required  to  furnish  Real  Property  Incident 
to  Federal  Assistance  (Local  Cooperation).  Whenever 
real  property  is  acquired  by  a  State  agency  and  furnished  as  a  re- 
quired contribution  incident  to  a  Federal  program  or  project,  the 
Federal  agency  having  authority  over  the  program  or  project  may 
not  accept  such  property  unless  such  State  agency  has  made  all  pay- 
ments and  provided  all  assistance  and  assurances,  as  are  required  of 
a  State  agency  by  sections  210  and  305  of  this  Act.  Such  State  agency 
shall  pay  the  cost  of  such  requirements  in  the  same  manner  and  to 
the  same  extent  as  the  real  property  acquired  for  such  project,  except 
that  in  the  case  of  any  real  property  acquisition  or  displacement  oc- 
curring prior  to  July  1,  1972,  such  Federal  agency  shall  pay  100  per 
centum  of  the  first  $25,000  of  the  cost  of  providing  such  payments 
and  assistance. 

In  our  view,  it  is  not  necessary  for  the  Commonwealth  of 
Massachusetts  to  reenact  P.L.  91-646  in  order  to  meet  the  re- 
quirement that  the  Commonwealth  must  give  relocation  assis- 
tance according  to  the  policies  adopted  by  the  federal  govern- 
ment or  risk  the  loss  of  federal  funds. 
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Massachusetts  now  has  a  relocation  assistance  law,  G.L. 
(Ter.  Ed.)  Chapter  79A,  which  goes  part  of  the  way  at  least, 
and  probably  goes  a  long  way  to  meet  any  federal  require- 
ment, even  under  P.L.  91-646. 


THE  PROPOSED  AMENDMENT  —  H  279 

Section  13  provides  a  detailed  relocation  payment  schedule 
which  may  be  more  liberal  than  those  provided  by  existing 
Chapter  79A.  Under  Chapter  79A  as  it  now  stands  there  is 
a  statutory  hmit  on  "moving  costs"  of  $200  in  the  case  of 
residences  and  a  limit  of  $3,000  in  the  case  of  businesses. 

These  statutory  limits  do  not  at  present  mean  that  in  a  fed- 
erally assisted  project  only  these  sums  can  be  paid.  Addi- 
tional payments  can  be  made  from  federal  funds  and  this  has 
been  done.  Section  13  of  H  (1971)  279  provides  statutory 
payments  which  are  consistent  with  those  mentioned  in  P.L. 
91-646  and  in  federal  law  which  preceded  the  Uniform  Relo- 
cation Assistance  Act  (P.L.  91-646). 

It  is  necessary  to  keep  in  mind  that  regulations  relative  to 
relocation  assistance  are  now  authorized  by  §  12  of  Chapter 
79A  which  reads  as  follows : 

Regulations;  powers  of  bureau.  The  bureau  may  promul- 
gate regulations  to  carry  out  the  purposes  of  this  chapter,  and  may 
agree  to  waive  with  respect  to  any  particular  acquisition  any  provi- 
sions of  this  chapter  which  would  constitute  a  bar  to  federal  reim- 
bursement otherwise  available  with  respect  to  any  project  on  account 
of  which  such  acquisition  is  proposed. 

Section  12  of  H  (1971)  279  (lines  230  to  235  inclusive)  is 
identical  with  the  existing  §  12  of  Chapter  79 A. 

Accordingly,  the  regulations  issued  in  late  1971  by  the  De- 
partment of  Community  Affairs  under  §  12  of  Chapter  79A 
implement  the  existing  legislation  and  spell  out  in  detail  when 
payments  will  be  made  and  to  what  extent.  These  regulations, 
which  are  far  too  comprehensive  to  include  here,  appear  to 
conform  to  the  mandates  of  the  federal  statutes.    There  are 
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also  regulations  issued  by  federal  agencies  including  the  De- 
partment of  Transportation.  It  is  understood  that  HUD  and 
other  agencies  of  the  federal  government  are  in  the  process  of 
putting  out  a  final  "uniform"  code  of  regulations  dealing  with 
relocation  assistance.  If  the  Massachusetts  regulations  con- 
form to  the  federal  regulations,  and  this  seems  to  be  the  case, 
the  necessity  for  new  statutes  is  not  so  pressing  as  some  might 
urge. 

There  is  a  definite  necessity  to  try  to  balance  the  interest  of 
the  taking  agency  against  the  interest  of  those  affected  per- 
sonally. Legislation  should  be  directed  to  achieving  a  balance 
of  these  interests,  and  this  principle  should  guide  the  General 
Court  in  whatever  proposals  might  be  submitted  to  it  either 
by  the  Department  of  Public  Works,  the  Department  of  Com- 
munity Affairs,  or  any  other  interested  source. 


POSITION  OF  THE  JUDICIAL  COUNCIL 

We  have  considered  the  views  of  the  Department  of  Public 
Works  of  the  Commonwealth,  a  proposed  redraft  of  H  (1971) 
279  prepared  by  that  department,  the  views  of  experts  in  the 
B.R.A.,  the  views  of  experts  in  the  Department  of  Community 
Affairs  of  the  Commonwealth,  various  federal  and  state  regu- 
lations, and  the  applicable  federal  law  (P.L.  91-646). 

(1)  We  are  of  the  opinion  that  such  amendments  as  may 
be  necessary  to  conform  Chapter  79A  to  the  requirements  of 
P.L.  91-646  are  in  order  and  that  the  General  Court  should 
enact  any  amendments  which  may  be  necessary  to  assure  that 
the  Commonwealth  does  not  lose  federal  funds  by  reason  of 
failure  to  comply  with  P.L.  91-646.  We  particularly  point  out 
the  provisions  of  Section  305  of  P.L.  91-646  which  reads  as 
follows : 

Requirements  for  Uniform  Land  Acquisition  Poli- 
cies; Payments  of  Expenses  Incidental  to  Transfer  of 
Real  Property  to  State;  Payment  of  Litigation  Expenses 
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in  Certain  Cases.  Notwithstanding  any  other  law,  the  head  of 
a  Federal  agency  shall  not  approve  any  program  or  project  or  any 
grant  to,  or  contract  or  agreement  with,  a  State  agency  under  which 
Federal  financial  assistance  will  be  available  to  pay  all  or  part  of  the 
cost  of  any  program  or  project  which  will  result  in  the  acquisition  of 
real  property  on  and  after  the  effective  date  of  this  title,  unless  he  re- 
ceives satisfactory  assurances  from  such  State  agency  that  — 

(1)  in  acquiring  real  property  it  will  be  guided,  to  the  greatest  ex- 
tent practicable  under  State  law,  by  the  land  acquisition  policies  in 
section  301  and  the  provisions  of  section  302,  and 

(2)  property  owners  will  be  paid  or  reimbursed  for  necessary  ex- 
penses as  specified  in  section  303  and  304. 

(2)  The  Judicial  Council  does  not  make  any  recommenda- 
tions nor  take  any  position  on  the  matter  of  relocation  assist- 
ance where  no  federal  funds  are  involved.  If  relocation  assist- 
ance is  to  be  given  in  such  cases,  the  determination  should  be 
made  by  the  General  Court  as  a  matter  of  legislative  policy. 

(3)  If  §  13  of  Chapter  79A  —  which  spells  out  in  the  stat- 
ute the  amount  of  relocation  assistance  —  is  necessary  in 
order  to  qualify  for  federal  funds,  we  recommend  that  Chap- 
ter 79A  be  amended  by  adding  the  provisions  contained  in 
Section  13  of  H  (1971)  279  and  by  eliminating  the  limits  in  § 
1  of  Chapter  79A  for  "moving  costs." 

If  the  same  result  —  conformity  to  the  federal  law  —  can 
be  achieved  by  the  existing  regulations,  we  see  no  need  to 
make  any  change  in  Chapter  79A. 

(4)  We  have  learned  that  some  persons  affected  by  eminent 
domain  consider  that  relocation  assistance  should  be  part  of 
the  damages  awarded  by  a  jury  under  Chapter  79.  Those 
who  make  this  contention  point  to  Chapter  79,  §  12,  which 
reads  as  follows: 

Measure  of  damages;  federal  reimbursement.     The 

damages  for  property  taken  under  this  chapter  shall  be  fixed  at  the 
value  thereof  before  the  recording  of  the  order  of  taking,  and  in  case 
only  part  of  a  parcel  of  land  is  taken  there  shall  be  included  damages 
for  all  injury  to  the  part  not  taken  caused  by  the  taking  or  by  the 
public  improvement  for  which  the  taking  is  made;  and  there  shall  be 
deducted  the  benefit  accruing  to  the  part  not  taken  unless  it   was 
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stated  in  the  order  of  taking  that  betterments  were  to  be  assessed. 
In  determining  the  damages  to  a  parcel  of  land  injured  when  no  part 
of  it  has  been  taken,  regard  shall  be  had  only  to  such  injury  as  is  spe- 
cial and  peculiar  to  such  parcel,  and  there  shall  be  deducted  the  ben- 
efit accruing  to  such  parcel,  unless  it  was  stated  in  the  order  of  taking, 
or  if  there  was  no  taking  in  the  order  for  the  establishment,  construc- 
tion, alteration,  repair  or  discontinuance  of  the  public  improvement 
which  caused  the  injury,  that  betterments  were  to  be  assessed.  When- 
ever the  title  or  interest  taken  is  such  that  the  property  will  be  exempt 
from  taxation  so  long  as  it  is  held  and  used  for  the  purposes  for 
which  it  is  taken,  the  damages  for  the  taking  shall  include  an  amount 
separately  determined  and  stated  which  shall  be  estimated  to  be  equal 
to  that  portion  of  the  tax  assessed  upon  the  property  in  the  year  it  is 
taken  which,  if  the  tax  were  apportioned  pro  rata  according  to  the 
number  of  days  in  such  year,  would  be  allocable  to  the  days  ensuing 
after  the  taking.  Notwithstanding  the  other  provisions  of  this  sec- 
tion, in  a  program  eligible  for  federal  financial  assistance,  whenever 
the  federal  government  authorizes  a  federal  agency  to  allow  a  meas- 
ure of  damage,  or  other  standard  for  payments  to  owners  of  property 
taken  which  would  increase  the  payments  to  said  owners  over  the 
measure  of  damages  set  forth  hereunder,  then  in  such  cases  the  meas- 
ure of  damages  shall  be  the  measure  of  damages  set  forth  hereunder 
plus  any  such  increase,  provided  that  the  taking  agency  will  receive 
partial  or  full  reimbursement  from  the  federal  government  for  such 
increase. 

The  last  sentence  in  §  12  above  should  not  be  twisted  in 
any  way  to  make  it  appear  that  relocation  assistance  is  some- 
thing which  should  be  decided  by  a  jury.  Relocation  assist- 
ance is  not  an  element  of  damage  in  an  eminent  domain  case. 
The  amount  of  such  assistance  is  not  a  matter  which  should 
be  tried  out  before  a  jury.  Relocation  assistance  is  not  a  pay- 
ment for  the  taking  of  property  by  the  eminent  domain  powers 
of  the  government;  it  is  a  payment  for  a  method  of  assistance 
which  is  offered  by  the  government  to  lessen  the  adverse  im- 
pact of  a  public  project  on  those  whose  businesses  and  resi- 
dential quarters  are  affected.  It  is  offered  as  a  social  service 
primarily. 

To  avoid  any  further  misunderstanding  we  strongly  rec- 
ommend the  following  draft  act: 
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1972  DRAFT  ACT 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  Gen- 
eral Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

Section  12  of  Chapter  79  of  the  General  Laws  as  most  recently 
amended  is  hereby  further  amended  by  striking  out  of  the  last  sen- 
tence of  said  section  12  the  words:  or  other  standard  for  payments 
to  owners  of  property  taken  which  would  increase  the  payments  so 
that  said  last  sentence  of  section  12  shall  read:  Notwithstanding  the 
other  provisions  of  this  section,  in  a  program  eligible  for  federal  finan- 
cial assistance,  whenever  the  federal  government  authorizes  a  federal 
agency  to  allow  a  measure  of  damage  to  said  owners  over  the  measure 
of  damages  set  forth  hereunder,  then  in  such  cases  the  measure  of 
damages  shall  be  the  measure  of  damages  set  forth  hereunder  plus 
any  such  increase,  provided  that  the  taking  agency  will  receive  partial 
or  full  reimbursement  from  the  federal  government  for  such  increase. 


PROHIBITING    BANKS,    TRUST    COMPANIES,    AND 

SIMILAR  CORPORATIONS  FROM  ADVERTISING 

FOR  OR  SOLICITING  FIDUCIARY  BUSINESS 

HOUSE  .  .  .  (1971)  ...  No.  2968 


An  Act  to  prohibit  banks,  trust  companies  and  similar  corporations  from 
advertising  for  or  soliciting  fiduciary  business. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Chapter   167  of  the  General  Laws  is  hereby  amended  by 

2  inserting  after  section  13  the  following  section:  — 

3  Section  13 A.    No  bank,  trust  company  or  similar  corpora- 

4  tion,  foreign  or  domestic,  or  any  national  bank  shall  advertise 

5  or  solicit  its  employment  or  use  in  a  fiduciary  capacity  or 

6  advertise  or  circularize  or  by  any  other  promotional  media 

7  present  to  the  public  the  fact  that  it  is  authorized  to  act  as 

8  executor,  administrator  or  in  any  other  fiduciary  capacity.  Any 

9  violation  of  this  section  may  be  brought  to  the  attention  of  the 

10  supreme  judicial  or  superior  court  by  an  information  or  other 

11  appropriate  procedure  in  the  name  of  the  attorney  general. 

12  Upon  such  information  or  other  proceeding,  the  court  may 

13  issue  an  injunction  restraining  such  violation  and  make  such 

14  other  orders  and  decrees  as  equity  and  justice  may  require. 
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Under  the  provisions  of  G.L.  (Ter.  Ed.)  Chapter  172,  §  70, 
a  trust  company  incorporated  in  the  Commonwealth  of  Mas- 
sachusetts has  certain  specific  powers. 

A  trust  company  is  primarily  a  commercial  bank  owned  by 
its  stockholders  and  carried  on  for  profit.  Trust  business, 
so-called,  is  also  carried  on  by  banks  chartered  by  the  federal 
government.  Under  Chapter  172,  §  70,  the  trust  company 
has  the  following  general  powers  since  1961: 

The  trust  department  of  such  corporation  shall,  subject  to  the 
limitations  contained  in  this  chapter,  have  the  following  powers: 

1 .  To  hold  money  or  property  in  trust  or  on  deposit  from  execu- 
tors, administrators,  assignees,  guardians,  conservators  and  trustees 
upon  such  terms  and  conditions  as  may  be  agreed  upon; 

2.  To  be  appointed  and  to  act  as  executor  of  a  will,  codicil,  or 
writing  testamentary,  administrator  with  the  will  annexed,  adminis- 
trator of  the  estate  of  any  person,  receiver,  assignee,  guardian,  con- 
servator or  trustee  under  a  will  or  instrument  creating  a  trust  for  the 
care  and  management  of  property,  under  the  same  circumstances,  in 
the  same  manner,  and  subject  to  the  same  control  by  the  court  having 
jurisdiction  of  the  same,  as  a  legally  qualified  individual ;  to  act  in  any 
other  fiduciary  capacity  not  expressly  prohibited  by  the  laws  of  this 
commonwealth;  provided,  however,  that  any  such  appointment  as 
guardian  shall  apply  to  the  estate  and  not  to  the  person  of  the  ward; 

3.  To  act  as  agent  for  the  purpose  of  issuing,  transferring,  reg- 
istering, or  countersigning  the  certificates  of  stock,  bonds,  or  other 
evidences  of  indebtedness  or  legal  or  beneficial  ownership  of  a  corpo- 
ration, association,  trust,  municipal  corporation,  state  or  national 
government,  on  such  terms  as  may  be  agreed  upon ; 

4.  To  act  as  trustee  or  financial  or  other  agent  for  a  person,  as- 
sociation, trust,  corporation,  municipal  corporation  or  government, 
and  in  their  behalf  to  negotiate  loans  and  the  sale,  purchase  or  other 
disposition  or  acquisition  of  securities  or  other  property;  to  act  as 
trustee  for  the  holders  of  obligations,  shares,  or  evidences  of  interest 
or  ownership  of  a  corporation  or  other  issuer,  and  for  any  such  pur- 
poses to  receive  transfers  or  deposits  of  money  or  of  real  and  person- 
al property  upon  such  terms  as  may  be  agreed  upon ; 

5.  To  perform  any  and  all  functions  and  engage  in  any  and  all 
business  customarily  engaged  in  by  trust  departments  of  banks  in 
this  commonwealth,  provided  that  the  same  is  not  expressly  prohib- 
ited by  the  laws  of  this  commonwealth. 

It  is  also  noteworthy  that  a  trust  company,  by  virtue  of 
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Chapter  172,  has  a  broader  authority  than  is  supposed.    In  § 
4  we  find : 

A  trust  company  shall  have  all  the  powers  and  privileges  speci- 
fied in  this  chapter  and  whatever  further  incidental  powers  may  fairly 
be  implied  from  those  expressly  conferred  and  such  as  are  reasonbly 
necessary  to  enable  it  to  exercise  fully  those  powers  according  to 
common  commercial  banking  customs  and  usages. 

We  do  not  think  it  necessary  to  engage  in  a  discussion  of  a 
trust  company's  powers  under  the  National  Banking  Law  ex- 
cept to  say  that  they  are  at  least  equal  to  the  authority  set 
forth  in  G.L.  (Ter.  Ed.)  Chapter  172,  §  70,  set  forth  above. 

A  trust  company  is  therefore  engaged  in  a  useful  and  legit- 
imate business  which  it  carries  on  for  the  profit  of  its  stock- 
holders. In  Massachusetts  there  are  organizations  such  as  the 
Massachusetts  Company  (formerly  the  Massachusetts  Hospi- 
tal Life  Insurance  Company)  which  have  authority  by  special 
act  to  function  as  a  corporate  trustee.  In  this  Commonwealth 
the  trust  business  has  always  been  carried  on  by  persons  of 
skill  and  integrity.  Some  so-called  private  trustees  have  main- 
tained a  trust  business  over  two  or  three  generations. 

Beginning  in  approximately  1948  many  of  the  Boston  trust 
institutions  began  establishing  common  trust  funds.  The  pur- 
pose of  these  common  trust  funds  was  to  afford  an  investment 
opportunity  for  smaller  estates  and  trusts  similar  in  nature  to 
mutual  funds  which  were  then  having  a  renaissance.  Today 
untold  millions  are  held  in  common  trust  funds  by  trust  insti- 
tutions. Individual  trusts  hold  shares  in  the  diversified  com- 
mon funds.  Some  of  these  common  funds  reflect  investments 
in  bonds,  a  mixture  of  bonds  and  stocks,  common  stocks 
alone,  and  even  other  varieties  of  investments. 

In  addition  to  the  tremendous  assets  held  in  common  funds, 
the  trust  institutions  separately  administer  individual  trust 
funds  by  virtue  of  appointment  as  executor,  administrator, 
and  trustee. 

Corporate  fiduciaries  actively  seek  business  as  executors, 
administrators,  trustees,  guardians,  and  conservators. 
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The  income  to  the  corporate  fiduciary  is  derived  from  two 
main  sources: 

First,  it  is  customary  to  make  a  charge  of  a  percentage  of  the 
income  each  year.  In  addition,  a  further  charge  is  made  which 
amounts  to  a  percentage  of  the  principal  sum  invested.  It  would 
appear  that  most  trust  companies  have  charges  which  are  similar. 
The  charges  for  administration  of  assets  invested  in  a  common  trust 
fund  are  usually  less,  sometimes  by  50  percent,  than  the  charge  for  a 
separately  administered  trust  at  the  same  institution.  Extra  charges 
are  made  for  additional  services. 

Second,  there  is  the  commission  for  acting  as  executor,  adminis- 
trator, guardian,  or  conservator. 

If  a  bank  is  executor  of  an  estate  of  $100,000,  it  is  conceiv- 
able that  the  executor's  minimum  commission  might  be 
$3,000.  This  is  an  arbitrary  figure  which  does  not  take  into 
consideration  complications  in  the  settlement  of  the  estate. 


BUSINESS  COMPETITION 

In  discharging  the  function  of  administrator  or  executor 
the  corporate  fiduciary  is  engaged  in  competition  with  private 
individuals  including  lawyers  and  accountants,  both  of  whom 
by  their  professional  training  may  be  qualified  as  much  as  any 
bank  to  discharge  the  duties  of  administrator,  executor  or 
trustee.  In  addition  to  lawyers  and  accountants,  there  are 
many  men  and  women  of  business  and  affairs  who  are  entirely 
competent  to  act  as  executors,  administrators,  and  trustees. 

THE  DUTIES  OF  AN  EXECUTOR 

The  following  is  a  list  of  some  of  the  principal  duties  of  an 
executor  or  administrator.  If  there  is  no  will,  the  require- 
ments pertaining  to  the  will  are  not  applicable.  This  fist  was 
prepared  by  one  of  the  large  Boston  trust  companies. 

1.     Preliminary  Steps:    Confer  with  attorney  who   drew 
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the  Will,  and  meet  with  all  who  are  properly  interested  in 
the  estate. 

2.  Safeguard  Assets :  Pending  qualification,  protect  prop- 
erty, check  insurance,  notify  banks,  examine  records. 

3.  Probate  Will:  Have  attorney  probate  Will  and  defend  if 
will  contested.  In  conjunction  with  attorney  locate  wit- 
nesses and  heirs ;  provide  proof  of  heirship  (or  obtain  ap- 
pointment as  administrator). 

4.  Assemble  And  Inventory  Assets :  After  court  appoint- 
ment, 

(a)  Collect  cash  due,  including  Social  Security  and  Vet- 
erans' benefits.    Deposit  in  executor's  name. 

(b)  Inspect  real  estate ;  examine  deeds,  leases,  mortgages ; 
check  insurance  policies;  collect  rents;  attend  to  re- 
pairs, and  manage  the  property. 

(c)  Open  safe  deposit  box,  Ust  contents.  Have  securities 
transferred  to  name  of  executor.    Collect  income. 

(d)  Protect  business  interests  as  provided  by  Will  or  by 
law. 

(e)  Collect  debts  due  the  estate. 

(f)  Ascertain  if  deceased  owned  property  in  other  states. 
Arrange  for  Ancillary  Administration  if  necessary. 

(g)  Provide  storage  or  protection  for  personal  and  house- 
hold effects  until  distributed  to  legatees  or  heirs. 

(h)  If  life  insurance  is  payable  to  estate  or  executor,  col- 
lect proceeds.    Notify  insurance  company. 

5.  Make  Appraisal:  Estabhsh  value  of  all  assets  as  of  date 
of  death ;  prepare  and  file  inventory  and  appraisal. 

6.  Plan  Distribution :  Ascertain  how  much  cash  will  be 
needed  for  taxes,  claims,  legacies,  and  immediate  family 
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support.     Determine  time  and  method  for  payment  of 
same  to  save  taxes  and  expenses. 

(a)  Distribute  or  sell  personal  property  as  Will  provides. 

(b)  Analyze  business  interests ;  determine  whether  to  con- 
tinue, liquidate  or  sell,  depending  on  market  con- 
ditions. 

(c)  Supervise  or  sell  real  estate  if  required  to  do  so.  If 
sale  is  to  be  made,  have  professional  appraisal.  Check 
mortgages  and  other  details.  Petition  for  court  li- 
cense if  necessary. 

(d)  Determine  whether  to  retain  or  sell  securities  depend- 
ing on  market  conditions. 

7.  Pay  Debts  And  Administration  Expenses. 

8.  Pay  Taxes: 

(a)  File  income  tax  returns  for  period  before  and  after 
death. 

(b)  File  Federal  estate  tax  return,  with  valuations  as  of 
the  most  advantageous  date,  and  supporting  docu- 
ments. Pay  tax  when  due.  Make  final  adjustment 
after  review  and  audit.  Follow  same  procedure  for 
State  inheritance  taxes  and  Foreign  State  Taxes  when 
appropriate. 

9.  Distribute  Assets  Of  The  Estate:  Ascertain  if  any  as- 
signments are  on  file.  Plan  orderly  distribution  of  estate, 
taking  into  account  needs  of  beneficiaries  and  tax  ad- 
vantages to  the  estate. 

10.  Account  To  The  Court :  Submit  to  the  court  complete 
statement  of  all  receipts  and  disbursements.  If  estate 
settlement  is  delayed,  both  current  and  final  account- 
ing may  be  necessary.  The  final  account  shows  distrib- 
ution of  the  estate,  with  receipts  from  beneficiaries. 
The  account  must  be  approved  by  the  court. 
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PROFESSIONAL  LEGAL  SERVICES 
ARE  NECESSARY 

Legal  services  are  generally  necessary  in  the  settlement  of 
any  estate. 

No  corporate  fiduciary  can  properly  advertise,  offer,  or  per- 
form legal  services. 

While  there  is  business  competition  between  various  corpo- 
rate fiduciaries  for  the  trust  and  estate  "market"  and  compe- 
tition between  corporate  fiduciaries  and  others  such  as  law- 
yers, accountants,  and  individuals  for  the  "business"  aspect 
of  estate  settlement  and  trust  administration,  there  is  no  law- 
ful competition  possible  with  respect  to  the  legal  aspects. 

Within  the  past  few  years  the  major  corporate  fiduciaries  in 
Boston  have  recognized  certain  areas  in  which  it  is  inappro- 
priate for  them  to  act.  A  written  agreement  has  been  signed 
which  sets  forth  the  standards  which  are  appropriate.  (See: 
Appendix  A  in  this  Report,  p.  110) 

THE  CONFLICT 

There  is  rarely  any  fiduciary  business  (particularly  if  the 
fiduciary  is  an  executor  or  administrator)  which  does  not  re- 
quire legal  services,  accounting  services,  and  possibly  the  help 
of  a  real  estate  man. 

Some  corporate  fiduciaries  stress  in  their  bold  advertise- 
ments: "The  Importance  of  an  Experienced  Executor"  or 
"The  Need  for  a  Professional  Executor  and  Trustee."  One 
large  Boston  bank  currently  dramatizes  its  advertising  by  a 
picture  showing  five  books  of  reference:  "Federal  Income 
Gifts  And  Estate  Taxation"  (Rabkin  and  Johnson);  "Settle- 
ment of  Estates"  (Newhall);  "A  Trustee's  Handbook"  (Lor- 
ing);  "Security  Analysis"  (Graham  and  Dodd);  "Real  Estate" 
(Kratovil). 

The  first  three  works  are  essentially  law  books.  "Security 
Analysis"  deals  with  banking,  obviously;  and  the  handling  of 
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real  estate  is  certainly  not  an  activity  in  which  corporate  fidu- 
ciaries can  justly  claim  unique  competence. 

In  the  advertisement  of  this  particular  corporate  fiduciary 
available  in  the  banking  rooms  in  early  December,  1971,  we 
find  a  booklet  entitled  "The  Importance  of  an  Experienced 
Executor"  in  which  it  is  said,  "Estate  settlement  is  a  busi- 
ness ..."  The  booklet  implies  that  such  business  should 
not  be  placed  in  the  hands  of  one  "who  is  not  specially  trained 
for  the  work  required  of  an  executor." 

Under  "Estate  Tax  Returns"  on  page  5  it  is  said: 

Unfortunately,  the  income  tax  may  not  be  the  only  tax  to  be 
considered.  Both  the  federal  estate  tax  and  state  death  taxes  fre- 
quently offer  substantial  problems,  and  the  executor  must  determine 
the  proper  steps  to  be  taken  in  regard  to  these  taxes.  If,  for  example, 
the  total  value  of  property  that  is  includable  in  the  decedent's  estate 
for  federal  tax  purposes  amounts  to  $60,000  or  more,  it  will  be  nec- 
essary for  the  executor  to  file  a  preliminary  federal  estate  tax  notice 
within  the  required  time.  Furthermore,  in  such  a  case,  the  executor 
must  also  file  a  federal  estate  tax  return  within  fifteen  months  after 
the  property  owner's  death,  at  which  time  the  tax  on  the  estate  is  due 
and  payable. 

This  information  was  erroneous  at  the  time  it  was  offered 
to  the  public,  as  there  had  been  a  change  in  the  law  in  1971. 
Under  "The  Problem  of  Valuation"  on  page  7  it  is  said: 

Under  the  federal  estate  tax  law,  for  example,  an  estate  is  taxed 
at  its  fair  market  value  as  of  the  date  of  death  or,  at  the  option  of 
the  executor,  at  its  fair  market  value  as  of  one  year  after  death. 
Many  events  may  occur  after  a  property  owner's  death  to  depress 
the  value  of  his  holdings,  and  the  optional  valuation  date  is  of  great 
importance  to  many  estates.  Market  conditions  may  result  in  shrink- 
age of  value  or  it  may  be  that  the  loss  of  the  property  owner's  knowl- 
edge and  experience  will  cause  business  interests  to  lose  value. 

This  information  is  also  incorrect  due  to  a  change  in  the 
law. 

These  erroneous  statements  of  fact  and  law  do  not  demon- 
strate the  experience  claimed  by  the  bank,  and  do  indicate 
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that  free  legal  advice  from  a  trust  company  is  of  dubious 
value. 


Finally  it  is  said  at  page  12: 


Conclusion.  Estate  settlement  obviously  is  not  a  side  line.  In 
a  great  many  instances,  the  services  rendered  by  a  qualified  executor 
pay  for  themselves  many  times  over  in  the  delays  avoided  and  econo- 
mies effected  in  settling  an  estate  and  in  the  happiness  of  family 
members. 

There  are  undoubtedly  some  instances  where  an  individual  may 
be  particularly  fitted,  by  both  knowledge  and  experience,  to  serve  as 
executor  in  the  settlement  of  an  estate.  This  may  be  true  where,  in 
addition  to  the  necessary  technical  qualifications,  the  individual  also 
has  an  intimate  knowledge  of  the  property  owner's  assets,  his  business 
operation  or  family  needs.  On  the  other  hand,  if  such  person  is  ap- 
pointed as  the  executor,  his  availability  at  the  time  he  is  needed  must 
necessarily  remain  in  doubt. 

In  such  cases,  the  appointment  of  the  individual  to  serve  with  a 
trust  institution  as  co-executor  may  be  a  practical  solution  to  the 
problem.  If  the  individual  is  available  at  the  property  owner's  death, 
the  combined  experience  and  skill  of  the  individual  and  the  trust  in- 
stitution can  be  coordinated  for  the  best  interests  of  the  estate  and 
the  beneficiaries.  If,  however,  such  individual  is  not  available  at  the 
time,  the  property  owner  has  assured  a  high  standard  of  performance 
in  the  settlement  of  his  estate  through  the  appointment  of  a  qualified, 
experienced  and  permanent  institution. 

It  is  with  this  type  of  "conclusion"  that  there  is  much  ar- 
gument. Because  of  the  business  competition,  the  corporate 
trustee  tends  to  discourage  the  individual  as  executor  or  ad- 
ministrator, and  particularly  as  trustee. 

There  is  legitimate  reason  to  fault  the  corporate  fiduciary 
which  advertises  "professional"  services  which  it  is  forbidden 
to  render  or  which  seeks  business  under  the  guise  of  unique 
competence  when  such  competence  is  certainly  not  unique  nor 
even  particularly  noteworthy  in  some  instances. 

Another  well-founded  criticism  is  that  there  appears  to  be 
no  requirement  for  "full  disclosure"  on  the  part  of  the  corpo- 
rate fiduciary  which  seeks  to  handle  a  quarter  milhon  dollar 
estate.    A  mutual  fund  must  make  a  full  disclosure  in  every 
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case,  or  at  least  such  disclosure  must  be  directly  available, 
even  where  only  $5,000  is  involved. 

In  1956,  as  president  of  the  Trust  Division  of  the  American 
Bankers  Association  and  author  of  "The  President's  Page" 
in  the  monthly  magazine  The  Trust  Bulletin,  Richard  P.  Chap- 
man, president  of  The  Merchants  National  Bank  of  Boston, 
made  the  following  observation  on  the  subject  of  co-trustees : 

Of  first  importance  is  tlie  wish  of  the  trustor  that  an  individual 
should  also  serve.  The  individual  may  possess  long  familiarity  with 
the  trustor's  family  problems  or  business  interests,  or  share  his  in- 
vestment viewpoint.  It  is  not  sufficient  to  argue  that  he  is  unneces- 
sary because  the  bank's  organization  can  off'er  the  equivalent;  he 
possesses  a  special  knowledge  or  competence  which  the  trustor  desires. 

While  in  most  trusts  there  is  little  reason  for  an  added  trustee, 
there  are  ample  instances,  certainly  in  my  experience,  where  a  co- 
trustee adds  something  both  in  dealing  with  policy  matters  and  di- 
rectly with  those  at  interest.  Beyond  this,  I  am  convinced  that  the 
bank  also  gains  by  access  to  diff"erent  and  valuable  experience  and  by 
the  freshening  winds  of  new  opinion. 

Unfortunately,  corporate  fiduciaries  do  not  feel  it  is  neces- 
sary to  divide  the  compensation  with  the  co-trustee  who  may 
well  contribute  much  to  the  joint  effort. 


FULL  DISCLOSURE 

Selecting  a  random  sample  Prospectus  of  a  Boston-based 
mutual  fund  which  advertises  that  it  will  invest  in  accordance 
with  the  "Prudent  Man  Rule"  followed  by  trustees,  it  is  of 
significance  to  find  a  comprehensive  disclosure  of  the  opera- 
tions of  the  fund.    Among  the  salient  facts  made  known  are: 

1.  History  and  Purpose  of  the  Fund. 

2.  The  Investment  Policy-Investments  Permitted. 

3.  The  Management. 

4.  Provisions  for  Payment  of  Dividends  (Income). 

5.  Provisions  for  Capital  Gains. 
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6.  The  Cost  of  Purchasing  Shares. 

7.  The  Right  to  Redeem  Shares. 

8.  Compensation  for  Management  Each  Year. 

9.  Certified  Audit  and  Statement  of  Assets. 

10.  Certified  Statement  of  Fees  and  Expenses  Charged 
Against  Investor's  Income. 

1 1 .  Complete  List  of  Investments. 

Each  quarter  a  report  on  performance  must  be  furnished. 
There  is  full  disclosure. 

A  mutual  fund  or  Hke  entity  does  not  exercise  trust  powers, 
act  as  a  fiduciary,  or  perform  services  of  the  kind  performed 
by  an  executor,  administrator,  conservator,  or  guardian.  Al- 
though bound  to  prudence  in  investments,  the  mutual  fund 
gives  no  personal  service. 

The  pubhc  should  have  a  right  to  full  written  disclosure  of 
all  the  facts  relating  to  the  services  offered  by  the  corporate 
fiduciary. 

The  advertising  done  by  the  corporate  trustee  should  not  be 
prohibited;  it  should  be  regulated  to  achieve  (a)  full  disclosure, 
(b)  freedom  from  uncertainty,  and  (c)  an  absence  of  "puffing" 
and  claims  of  expertise  which  are  over-stated  or  which  might 
tend  to  mislead. 

A  complete  disclosure  of  rates  and  charges  might  stimulate 
an  appropriate  degree  of  competition  with  no  sacrifice  of 
quality.  Business  would  be  attracted  where  the  best  service 
is  given  at  competitive  rates. 

The  corporate  fiduciary  should  provide  all  the  information 
required  in  a  prospectus  of  a  mutual  fund,  and  this  is  partic- 
ularly true  where  a  common  fund  is  to  be  used. 

In  addition  to  the  prospectus  material  already  mentioned, 
the  corporate  fiduciary  should  also  be  required  to  state : 

1 .  The  basic  charge  for  services  as  executor,  administrator, 
or  other  fiduciary. 

2.  The  nature  of  services  it  agrees  to  perform  for  the  basic 
charge. 
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3.  The  possible  need  for  additional  services  and  the  charge 
therefor. 

4.  The  necessity  for  legal  services  and  the  current  estimate 
of  their  cost  in  addition  to  the  fee  of  the  corporate  fidu- 
ciary. 

5.  The  method  of  investing  the  estate  which  is  to  be  em- 
ployed. 

6.  The  existence  of  possible  administrative  problems  and 
the  necessity  for  independent  legal  advice  concerning 
them. 

If  a  person  wishing  to  decide  upon  an  executor,  adminis- 
trator, or  trustee  cannot  get  a  full  and  complete  presentation 
of  all  that  is  involved,  he  should  look  elsewhere,  and  this  ap- 
plies to  individual  as  well  as  corporate  fiduciaries. 

In  1972  one  cannot  buy  a  used  car  on  the  instalment  plan 
without  full  written  disclosure  and  a  right  to  rescind,  yet  an 
entire  estate  can  be  tied  up  in  a  trust  or  will  with  no  really 
adequate  understanding  by  the  maker  of  what  is  really  in- 
volved. 

None  of  the  long-established,  soundly  managed,  experi- 
enced corporate  fiduciaries  in  Massachusetts  need  fear  a  re- 
quirement of  full  disclosure.  Such  a  requirement  for  newer 
trust  companies  is  a  protection  to  which  the  public  is  entitled. 

Not  every  lawyer  or  individual  possesses  the  training  and 
knowledge  for  fiduciary  administration.  The  trust  personnel 
in  a  bank  do  not  all  possess  excellent  judgment,  superior  skills 
in  investment,  or  a  special  talent  to  deal  with  widows  and  chil- 
dren. The  time  may  not  be  far  off  when  the  settlement  of 
some  estates  and  the  administration  of  some  trusts  cannot  be 
properly  accomplished  except  by  means  of  a  joint  venture 
between  the  family  lawyer  and  a  corporate  fiduciary  with  each 
playing  an  ongoing  role.  The  corporate  fiduciary  which  leads 
the  way  in  this  joint  venture  approach  will  reap  greater  profits 
and  serve  the  public  better. 
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RECOMMENDATIONS 

We  do  not  recommend  any  legislation  designed  to  prohibit 
advertising  by  a  corporate  fiduciary. 

We  do  recommend  to  the  General  Court  that  such  adver- 
tising be  regulated  in  the  public  interest  as  is  virtually  all 
other  advertising  in  the  field  of  securities  sales,  pensions,  in- 
surance, and  the  like.  Lawyers  and  Certified  Public  Account- 
ants do  not,  and  should  not,  advertise  at  all. 

This  is  the  age  of  "consumer  protection,"  "truth  in  adver- 
tising," and  "full  disclosure." 

Corporate  fiduciaries  advertise  in  newspapers,  on  radio  and 
television,  in  brochures,  booklets,  subway  stations,  at  meet- 
ings of  the  League  of  Women  Voters,  and  one  bank  even 
sends  an  airplane  to  fly  over  Harvard  Stadium  during  foot- 
ball games.  Whether  or  not  all  of  this  drumming  is  in  good 
taste  or  "professional"  is  debatable,  but  it  clearly  shows  an 
appeal  to  those  with  modest  wealth.  The  miUionaire  can 
command  the  independent  services  of  a  senior  partner  in  a 
fortieth-floor  law  firm;  he  will  be  protected. 

The  average  person  needs  the  protection  of  "full  disclosure" 
and  objectivity. 

We  have  indicated  here  the  areas  which  the  General  Court 
might  include  in  legislation  to  protect  the  "consumer"  and 
eliminate  any  mystery  or  "mumbo  jumbo"  about  the  "trust 
business." 
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APPENDIX  A 

ESTATE  PLANNING 
DECLARATION  OF  POLICY 

Introduction 

This  Declaration,  in  the  form  drafted  in  collaboration  with  the  Massachusetts 
Bar  Association  for  use  by  Massachusetts  corporate  fiduciaries,  is  intended  to  help 
in  defining  the  proper  sphere  of  activity  of  such  fiduciaries  in  the  field  of  estate 
planning,  and  in  clarifying  the  relationship  between  them  and  the  members  of  the 
Bar  in  that  field,  for  the  benefit  of  the  institutions,  the  Bar  and  the  public  whom 
they  both  serve.    It  applies  only  to  estate  planning  activities. 

For  the  purposes  of  this  Declaration  the  words  "estate  planning"  connote  the 
total  process  of  developing  and  arranging  for  the  implementation  of  a  comprehen- 
sive integrated  program  for  preserving  one's  estate  and  passing  it  on  to  others  and 
include,  but  are  not  necessarily  limited  to,  concepts  such  as  those  sometimes  called 
"Family  Financial  Planning,"  "Estate  Analysis,"  "Security  Planning,"  "Will  Plan- 
ing," "Tax  Planning  for  the  Estate,"  and  other  similar  terms,  when  used  with  ref- 
erence to  such  a  program.  Failure  to  make  a  charge  for  estate  planning  does  not 
change  the  character  of  the  function.  Estate  planning  may  involve  written  or  oral 
communication.  The  culmination  of  preliminary  discussions  is  usually,  but  not 
always,  a  final  complex  legal  instrument  such  as  a  will,  trust  deed  or  agreement, 
or  a  combination  of  legal  instruments. 

Estate  planning  necessarily  involves  the  specific  application  of  legal  principles  in 
many  fields  of  the  law  to  the  individual  and  his  estate.  The  attorney  therefore  has 
a  vital  role  in  all  phases  of  estate  planning.  The  customer  is  entitled  to  be  repre- 
sented by  competent  independent  counsel  of  his  own  choosing,  and  no  person  should 
be  encouraged  to  make  a  will  or  trust  or  execute  any  other  estate  planning  docu- 
ment without  the  benefit  of  advice  by  a  member  of  the  Bar  as  to  all  legal  conse- 
quences which  may  be  involved. 

The  interest  of  the  person  whose  property  is  the  subject  of  the  arrangement  must 
in  all  cases  be  recognized  as  paramount.  Customers  can  be  properly  served  only 
if  their  fiduciaries  and  their  attorneys  work  together  in  an  atmosphere  of  mutual 
confidence  and  respect.  It  is  the  policy  of  each  institution  adopting  this  Declara- 
tion (herein  referred  to  as  the  "Institution")  to  cooperate  fully  with  the  members 
of  the  Bar  of  Massachusetts  in  all  estate  planning  matters,  and  specifically  to  re- 
frain from  engaging  in  any  activity  which  constitutes  practice  of  law  and  therefore 
legally  may  be  performed  only  by  members  of  the  Bar,  whether  or  not  a  charge  for 
service  is  made  and  whether  or  not  the  person  acting  for  the  Institution  is  a  mem- 
ber of  the  Bar. 

Certain  activities  involved  in  estate  planning  are  clearly  within  the  competence 
and  corporate  authority  of  a  banking  institution  authorized  by  law  to  act  as  a  fidu- 


P.D.  144  JUDICIAL  COUNCIL  111 

ciary,  certain  activities  are  clearly  forbidden  to  anyone  other  than  a  member  of  the 
Bar,  and  certain  activities  may  fall  within  an  intermediate  area  in  which  the  line 
cannot  be  sharply  drawn  in  the  abstract,  but  each  case  must  be  determined  on  the 
basis  of  its  own  facts. 

The  following  sections  set  forth  certain  guidelines  and  rules  of  practice  with  re- 
spect to  particular  activities.  Although  the  future  tense  is  sometimes  used,  they 
represent  the  Institution's  present  policy  and  practice  as  well  as  its  commitment  for 
the  future. 

1.  Promotional  Activities 

The  Institution's  advertisements  and  other  promotional  material  will  be  directed 
solely  to  the  development  and  extension  of  the  Institution's  legitimate  business  ac- 
tivities, and  will  not  expressly  or  by  reasonable  implication  (i)  suggest  that  the  In- 
stitution will  furnish  legal  services  or  prepare  legal  documents  or  will  in  any  way 
interfere  with  or  depreciate  the  lawyer's  exclusive  responsibility  to  prepare,  recom- 
mend, furnish  and  construe  estate  or  trust  plans  embodying  legal  analysis  or  other 
legal  documents  of  any  kind,  or  (ii)  suggest  that  consultation  with  or  employment 
of  the  Institution  will  alter  or  eliminate  the  need  for  employment  of  a  lawyer  chosen 
by  the  customer,  or  (iii)  infer  that  the  customer's  lawyer  is  not  fully  competent  in 
the  planning  field  or  is  not  the  one  solely  responsible  to  the  customer  for  all  legal 
aspects  of  estate  planning,  or  (iv)  imply  that  the  Institution  is  prepared  to  provide 
or  recommend  a  lawyer  for  the  customer,  or  (v)  suggest  that  the  role  of  the  lawyer 
is  ministerial  or  subservient  or  that  the  Institution  will  explain  estate  planning  to 
him,  or  (vi)  suggest  that  sophisticated  insurance  arrangements  be  made  without  the 
advice  of  independent  counsel,  or  (vii)  suggest  that  the  Institution  will  provide  any 
service  outside  the  scope  of  its  legally  authorized  business  for  the  members  of  any 
profession  or  otherwise.  Where  appropriate,  in  its  advertising,  the  Institution  will 
make  clear  that  it  does  not  render  legal  services. 

2.  General  Discussions 

Whenever  a  customer,  whether  on  his  own  initiative  or  at  the  Institution's  sug- 
gestion after  preliminary  exploration,  expresses  serious  interest  in  estate  planning, 
the  Institution  will,  at  this  point,  advise  the  customer  to  obtain  personal  and  inde- 
pendent legal  counsel  before  proceeding  further,  and  will  thereafter  endeavor  to 
work  in  close  cooperation  with  such  counsel,  to  keep  him  fully  informed  of  develop- 
ments and  to  have  him  present  at  all  conferences  at  which  any  legal  aspects  of  the 
plan  are  discussed. 

The  preliminary  exploration  may  include  the  compilation  of  relevant  information 
about  the  customer's  affairs  and  general  discussion  of  the  nature  and  purpose  of 
various  kinds  of  arrangements;  and  it  will  include  specific  reference  to  the  need  for 
legal  advice  and  careful  legal  drafting  by  a  lawyer  representing  the  customer. 

In  the  effort  to  obtain  trust  business,  the  officer  of  the  Institution  may,  while  en- 
gaged in  explanations  of  the  fiduciary  functions  performed  by  the  Institution,  and 
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subject  to  the  limitations  set  forth  in  Section  3,  give  detailed  explanations  of  such 
matters  as  the  role,  function,  and  legal  status  of  the  Institution,  the  existence  of 
common  trust  funds  and  the  use  of  various  types  of  common  trust  funds,  the  meth- 
ods employed  in  handling  individual  trust  accounts,  other  services  of  the  Institution 
both  personal  and  corporate,  the  fees  usually  charged,  the  strength  of  a  balanced 
investment  program,  and  any  other  financial  or  investment  advice  relative  to  the 
portfolio. 

In  the  course  of  discussion  with  customers,  it  is  often  appropriate  also  to  discuss 
certain  matters  of  a  legal  nature.  Although  a  trust  officer  may  not  give  legal  advice 
of  any  kind  (tax,  probate,  or  otherwise),  he  may  engage  in  general  discussion  and 
make  general  suggestions  with  regard  to  such  things  as  the  following:  the  nature 
of  a  will  and  a  trust  and  the  objectives  of  each,  what  the  marital  deduction  is  under 
the  federal  tax  laws  and  what  it  can  accomplish  in  a  general  way,  the  nature  and 
purpose  of  inter  vivos  trusts,  life  insurance  trusts,  and  other  commonly  used  forms 
of  trusts,  the  nature  of  the  gift  tax,  the  Massachusetts  Inheritance  Tax  and  the 
Federal  Estate  Tax  in  general,  and  the  legal  uncertainties  of  jointly  held  property 
and  the  necessity  for  seeking  legal  advice  in  connection  therewith. 

3.      Specific  Application 

The  specific  application  of  legal  principles  to  a  given  set  of  facts  is  the  function 
of  the  lawyer.  In  discussion  with  a  customer's  lawyer,  or  with  a  customer  and  his 
lawyer  together,  the  trust  officer  may  freely  offer  suggestions,  comments,  recom- 
mendations and  advice.  Unless  the  lawyer  is  actually  present,  however,  the  trust 
officer  will  limit  himself  (in  matters  directly  or  indirectly  involving  the  specific  ap- 
plication of  legal  principles)  to  suggestions  and  recommendations  made  in  good 
faith  for  the  express  purpose  of  having  them  considered  by  the  customer's  lawyer, 
and  except  for  that  purpose  will  not  suggest  or  recommend  or  advise  on  the  specific 
form  or  contents,  in  whole  or  in  part  and  whether  so-called  "boiler-plate"  or  other- 
wise, of  legal  documents  particularly  wills  and  trusts,  or  undertake  to  apply  the  law 
to  the  customer's  specific  factual  situation  or  to  the  specific  financial  data  furnished 
by  him,  or  make  any  specific  recommendation  as  to  how  a  particular  customer's 
assets  should  be  utilized  to  lessen  the  impact  of  taxation,  or  concerning  the  han- 
dling of  (a)  life  insurance,  (b)  death  benefits  under  any  deferred  compensation  or 
retirement  plan,  or  (c)  a  controlling  interest  in  a  closely  held  corporation  or  part- 
nership or  other  similar  business  organization,  or  concerning  the  specific  impact  of 
Federal  Estate  Taxes  and  Massachusetts  Inheritance  Taxes  on  any  individual's  own 
estate. 

The  Institution  will  make  clear  to  the  customer  at  all  times  that  any  suggestions 
or  recommendations  which  it  may  offer  involving  the  application  of  the  law  to  him 
or  his  estate  are  for  the  consideration  of  and  are  subject  to  final  determination  by 
his  lawyer  who  has  ultimate  responsibility  for  all  legal  aspects  of  the  plan.  The  In- 
stitution will  not  send  to  the  customer  any  letter  or  other  written  communication 
setting  forth  any  specific  estate  plan  or  advising  on  any  legal  matter  connected 
therewith. 
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4.  Counsel 

After  the  customer's  lawyer  has  been  brought  in,  if  the  customer  decides  to  name 
the  Institution  as  his  fiduciary,  it  will  fully  respect  the  lawyer's  position  and  coop- 
erate with  him  in  working  out  the  arrangements.  The  lawyer  will  be  recognized 
as  solely  responsible  to  the  customer  for  all  legal  advice  and  will  draft  all  required 
documents.  To  assure  complete  understanding  by  the  Institution  of  such  docu- 
ments and  to  facilitate  administration  under  them,  the  lawyer  will  be  requested  to 
show  all  such  documents  to  the  Institution  and  discuss  them  with  it  prior  to  final 
submission  to  the  customer  for  execution. 

The  Institution  will  not  employ  any  person,  firm  or  corporation  to  give  legal  ad- 
vice to  any  customer,  nor  indulge  in  any  practice  or  maintain  any  list  of  counsel 
so  as  to  make  the  Institution  into  a  business  solicitor  for  any  lawyer  or  law  firm. 
The  Institution  will  not  recommend  any  particular  lawyer  or  law  firm  until  all  rea- 
sonable efforts  have  been  made  to  have  the  customer  select  his  own  counsel. 

5.  Amendment  or  Termination 

If  at  any  time,  in  the  light  of  changing  conditions,  the  Institution  finds  any  pro- 
vision hereof  no  longer  appropriate,  it  may  modify  this  Declaration  of  Policy,  and, 
in  such  event,  it  shall  promptly  give  written  notice  of  the  modification  to  the  Massa- 
chusetts Bar  Association  and  to  each  other  institution  which  to  its  knowledge  has 
signed  a  similar  Declaration. 

WITNESS  the  signature  and  seal  of  the  undersigned  Institution,  duly  authorized 
by  its  Board  of  Directors  or  Executive  Committee,  this  day  of 
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President 
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Enlarging  the  Right  of  Certain  Persons  to  Pro- 
tect Natural  Resources  and  Environment  of 
the  Commonwealth  Through  the  Judicial 
Process 

Providing  that  a  Defendant  in  a  Criminal  Case 
Who  Intends  to  Rely  upon  the  Defense  of 
Insanity  Shall  Prior  to  Trial  Give  Notice  to 
the  Prosecuting  Attorney  of  His  Intention 
to  Claim  Such  Defense .- . . 

Providing  that  a  Defendant  in  a  Criminal  Case 
Who  Intends  to  Rely  upon  the  Defense  of 
Alibi  Shall  Prior  to  Trial  Give  Notice  to  the 
Prosecuting  Attorney  of  His  Intention  to 
Claim  Such  Defense 

Providing  for  the  Designation  of  Certain  Per- 
sons as  Expert  Witnesses  for  the  Appellate 
Tax  Board 

Prohibiting  Admission  of  Evidence  of  Disbe- 
lief in  the  Existence  of  God  to  Affect  Credi- 
bility of  a  Witness 

Relative  to  the  Drafting  of  a  Simplified  Re- 
codification of  the  Constitution  of  Massa- 
chusetts  
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H       80 

28 

Defining    the    Investigative    Powers    of   the 
Massachusetts   Commission   Against   Dis- 
crimination and  Authorizing  the  Commis- 
sion to  Issue  Interrogatories  and  to  Repro- 
duce Evidence  in  Connection  with  Com- 
plaints of  Employment  and  Housing  Dis- 

crimination   

153 

H       81 

28 

Defining    the    Investigative    Powers    of   the 
Massachusetts   Commission   Against   Dis- 
crimination and  Authorizing  the  Commis- 
sion to  Issue  Interrogatories  and  to  Repro- 
duce Evidence  in  Connection  with  Com- 

plaints of  Education  Discrimination 

154 

H       82 

28 

Relative  to  Making  Certain  Changes  in  the 
Proceedings  in  Cases  of  Alleged  Unfair  Edu- 
cational   Practices   by    the    Massachusetts 

Commission  Against  Discrimination 

154 

H      359 

29 

Amending  the  Law  Which  Admits  a  Person  to 

Bail 

82 

H      508 

31 

Prohibiting  Unfair  or  Deceptive  Trade  Prac- 
tices Even  When  the  Consumer  Fails  to  Sus- 

tain a  Property  or  Monetary  Loss 

149 

H    1281 

36 

Providing  for  Certain  Payment  Under  Wills 

32 

and  Trusts  to  Minors 

47 

H    2100 

Authorizing  the  District   Attorney   for   the 

Northern    District    to    Summons    Special 

25 

Grand  Juries 

120 

H    2244 

Relating  to  an  Employer's  Inquiries  as  to  the 

Criminal  Convictions  of  an  Applicant  for 

Employment 

179 

H    2305 

36 

Providing  for  Creation  of  Circuits  for  the  As- 

signment of  District  Court  Judges 

22 

H   2310 

26 

Amending  the  Laws  Pertaining  to  Certain 

Children 

164 
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H    2441 

36 

Repealing  the  Law  Relative  to  Common  Trust 

Funds 

49 

H    2520 

19 

Relative  to  Obtaining  Search  Warrants  at 

Night 

119 

H    2780 

28 

Defining    the    Investigative    Powers    of   the 
Massachusetts   Commission   Against   Dis- 
crimination and  Authorizing  the  Commis- 
sion to  Reproduce  Evidence  in  Connection 
with  Complaints  of  Employment  and  Hous- 

ing and  of  Education  Discrimination 

157 

H    2854 

22 

Making  Certain  Amendments  to  the  Victims 

9 

of  Violent  Crimes  Law 

127 

H    2861 

Providing  for  Civil  Forfeitures  and  Criminal 

Fines  for  Air  and  Water  Pollution 

129 

H    2972 

27 

Extending  the  Jurisdiction  of  the  Six  Man 

Jury  Sessions  in  the  District  Court 

53 

H    3178 

20 

Relative  to  the  Sufficiency  of  Notices  to  De- 

termine Leases  and  Estates  at  Will 

66 

H    3364 

24 

Authorizing  a  Married  Woman  to  Use  Her 
Maiden  Name  After  Filing  a  Notice  of  In- 

81 

tent  To  Do  So 

51 

H    3366 

Relative  to  the  Appointment,   Powers  and 

Duties  of  Guardians  and  Conservators  for 

the  Mentally  Retarded 

33 

H    3369 

23 

Permitting  the  Deposit  of  Funds  of  an  Un- 
settled Estate  in  Certain  Banks  and  Other 

Institutions 

50 

H    4319 

29 

Providing  that  Personal  Bonds  May  Be  Exe- 
cuted by  Defendants  in  Criminal  Proceed- 

ings  

86 

H    4515 

21 

Providing  for  Appeals  of  Misdemeanors  to 

the  Superior  Court 

125 
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H   4875 

37 

Relative  to  "de  novo"  Trials  of  Teachers  or 
Superintendents    Who    Have    Been    Dis- 

missed by  Vote  of  the  School  Committee . . 

64 

H    4884 

33 

Further    Regulating    Oil    Pollution    in    the 

29 

Waters  of  the  Commonwealth 

147 

H    5060(A) 

Eliminating  Bail  Bondsmen  and  Creating  a 

Court    Administered    Percentage    Deposit 

Bail  System 

69 

H    5470 

29 

Further  Regulating  the  Release  on  Bail  of 

Certain  Persons  Held  in  Custody 

86 

H    5513(C) 

38 

Relative  to  the  Appointment,  Powers,  and 
Duties  of  Guardians  and  Conservators  for 

the  Mentally  Retarded 

29 

H    5685(A) 

90 

Amending  the  System  of  Jury  Selection  in 

Massachusetts 

16 

H    6096 

85 

Further  Regulating  the  Trial  of  Small  Claims 

Cases 

62 
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JUDICIAL  COUNCIL 

G.L.   (Ter.  Ed.)  Chapter  221,  §§34A-34C 

The  Judicial  Council  Was  Established  To  Make  A  Continu- 
ous Study  Of  The  Organization,  Procedure,  And  Practice  Of 
The  Courts. 

The  Council  Makes  Reports  Requested  By  The  Legislature 
And  Suggests  Improvements  In  The  Administration  Of 
Justice. 

Statutory  Authority 

Section  34 A.  There  shall  be  a  Judicial  Council  for  the  continuous  study  of  the 
organization,  rules  and  methods  of  procedure  and  practice  of  the  judicial  system 
of  the  Commonwealth,  the  work  accomplished,  and  the  results  produced  by  that 
system  and  its  various  parts.  Said  council  shall  be  composed  of  the  chief  justice 
of  the  supreme  judicial  court  or  some  other  justice  or  former  justice  of  that  court 
appointed  from  time  to  time  by  him;  the  chief  justice  of  the  superior  court  or  some 
other  justice  or  former  justice  of  that  court  appointed  from  time  to  time  by  him; 
the  judge  of  the  land  court  or  some  other  judge  or  former  judge  of  that  court  ap- 
pointed from  time  to  time  by  him;  the  chief  justice  of  the  municipal  court  of  the 
city  of  Boston  or  some  other  justice  or  former  justice  of  that  court  appointed  from 
time  to  time  by  him;  one  judge  of  a  probate  court  in  the  Commonwealth  and  one 
justice  of  a  district  court  in  the  Commonwealth  and  not  more  than  four  members 
of  the  bar  all  to  be  appointed  by  the  governor,  with  the  advice  and  consent  of  the 
executive  council.  The  appointment  by  the  governor  shall  be  for  such  periods  not 
exceeding  four  years,  as  he  shall  determine. 

Section  34B.  The  Judicial  Council  shall  report  annually  on  or  before  December 
first  to  the  governor  upon  the  work  of  the  various  branches  of  the  judicial  system. 
Said  council  may  also  from  time  to  time  submit  for  the  consideration  of  the  justices 
of  the  various  courts  such  suggestions  in  regard  to  rules  of  practice  and  procedure 
as  it  may  deem  advisable. 

Section  34C.  No  member  of  said  council,  except  as  hereinafter  provided,  shall 
receive  any  compensation  for  his  services,  but  said  council  and  the  several  members 
thereof  shall  be  allowed  from  the  state  treasury  out  of  any  appropriation  made  for 
the  purpose  such  expenses  for  clerical  and  other  services,  travel  and  incidentals  as 
the  governor  and  council  shall  approve.  The  secretary  of  said  council,  whether  or 
not  a  member  thereof,  shall  receive  from  the  Commonwealth  a  salary  of  ten  thou- 
sand dollars. 
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MEMBERS  OF  THE  COUNCIL 
(DECEMBER,  1972) 

JOHN  V.  SPALDING  of  Newton  Highlands,  Chairman 

ELUAH  ADLOW  of  Boston 

REUBEN  L.  LURIE  of  Brookline 

JOHN  A.  COSTELLO  of  Andover 

ARTHUR  A.  THOMSON  of  North  Andover 

LIVINGSTON  HKIA.  of  Concord 

CHARLES  W.  BARTLETT  of  Dedham 

PAUL  T.  SMITH  of  Brighton 

WILLIAM  I.  RANDALL  of  Framingham 

JAMES  B.  MULDOON  of  Weston,  Secretary 
Three  Center  Plaza,  Boston,  Mass.  02108 


INQUIRIES  CONCERNING  THIS  REPORT 

This  report  is  distributed  by  the  Public  Document  Room  at 
the  State  House  in  Boston.  Copies  are  sent  to  all  members 
of  the  legislature,  judges,  clerks  of  court,  libraries,  city  and 
town  clerks,  and  many  others.  As  long  as  the  supply  lasts, 
copies  of  this  report  and  also  copies  of  some  earlier  reports 
can  be  obtained,  without  charge,  by  requesting  them  from  the 
Public  Document  Room,  State  House,  Boston,  Massachusetts 
02133. 

Correspondence  may  be  sent  to  James  B.  Muldoon,  Secre- 
tary, Judicial  Council  of  Massachusetts,  Three  Center  Plaza, 
Boston,  Massachusetts  02108. 


P.D.  144  JUDICIAL  COUNCIL  11 

I.  THE  ADMINISTRATION 
OF  JUSTICE 

1.  Special  Study  Of  Punishment  For  Murder,  Parole, 
And  Executive  Clemency 

2.  Amending  The  System  Of  Jury  Selection 

3.  Creation  Of  Circuits  For  The  Assignment  Of  Dis- 
trict Court  Judges 

4.  Service  of  Retired  Judges 

SPECIAL  STUDY  OF  PUNISHMENT  FOR  MURDER, 
PAROLE,  AND  EXECUTIVE  CLEMENCY 

We  were  requested  to  make  recommendations  to  His  Excel- 
lency, the  Governor,  in  regard  to  the  provisions  of  G.L.  Chap- 
ter 265,  §  2,  v^hich  reads: 

Punishment  for  murder;  parole;  executive  clemency 

Whoever  is  guilty  of  murder  in  the  first  degree  shall  suffer  the 
punishment  of  death,  unless  the  jury  shall  by  their  verdict,  and  as  a 
part  thereof,  upon  and  after  consideration  of  all  the  evidence,  recom- 
mend that  the  sentence  of  death  be  not  imposed,  in  which  case  he 
shall  be  punished  by  imprisonment  in  the  state  prison  for  life.  No 
such  recommendation  shall  be  made  by  a  jury  or  recorded  by  the 
court  if  the  murder  was  committed  in  connection  with  the  commis- 
sion of  rape  or  an  attempt  to  commit  rape.  Whoever  is  guilty  of 
murder  in  the  second  degree  shall  be  punished  by  imprisonment  in 
the  state  prison  for  life.  No  person  shall  be  eligible  for  parole  under 
section  one  hundred  and  thirty-three  A  of  chapter  one  hundred  and 
twenty-seven  while  he  is  serving  a  life  sentence  for  murder  in  the 
first  degree;  but  if  his  sentence  is  commuted  therefrom  by  the  gover- 
nor and  council  under  the  provisions  of  section  one  hundred  and  fif- 
ty-two of  said  chapter  he  shall  thereafter  be  subject  to  the  provisions 
of  law  governing  parole  for  persons  sentenced  for  lesser  offences. 
Amended  by  St.l951,  c.  203;  St.l955,  c.  770,  §  78;  St.l956,  c.  731,  § 
12. 

Under  this  statute  it  was  observed  that  "a  man  can  go  to 
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his  doom  even  though  eleven  men  beUeve  Hfe  imprisonment  is 
the  just  penalty,  and  only  one  juror  votes  for  death."  ^ 

Justice  Cutter  noted  that  a  change  in  this  rule  to  one  which 
some  might  regard  as  more  logical  and  more  humane  requires 
legislative  action. 

It  is  pointed  out  in  Witherspoon  v.  Illinois,  391  U.S.  510 
(1968),  that  a  jury  which  is  faced  with  the  choice  of  the  death 
penalty  or  life  imprisonment  "can  do  nothing  more  —  and 
must  do  nothing  less  —  than  express  the  conscience  of  the 
community  on  the  ultimate  question  of  life  or  death." 

In  1971  the  United  States  Supreme  Court  said  in  McGautha 
V.  California,  402  U.S.  183,  91  S.  Ct.  1454: 

"In  the  light  of  history,  experience,  and  the  present  limitations 
of  human  knowledge,  we  find  it  quite  impossible  to  say  that  com- 
mitting to  the  untrammeled  discretion  of  the  jury  the  power  to  pro- 
nounce life  or  death  in  capital  cases  is  offensive  to  anything  in  the 
constitution." 

On  the  basis  of  the  recognition  of  McGautha  as  a  "control- 
hng  pronouncement  of  law,"  we  advised  the  Governor  as 
follows : 

"The  procedure  by  which  the  death  penalty  is  imposed  is  set 
forth  in  G.L.  Chapter  265,  §  2,  and  requires  that  unless  there  is  a 
unanimous  recommendation  of  mercy  the  death  penalty  must  be  im- 
posed in  a  first  degree  murder  case. 

"This  situation  was  discussed  in  the  case  of  Commonwealth  v. 
Stewart,  1971  A.S.  1039,  in  which  the  court  said  that  under  present 
law  there  must  be  a  unanimous  recommendation  if  there  is  to  be  the 
lesser  penalty  of  life  imprisonment. 

"The  United  States  Supreme  Court  has  had  under  consideration 
certain  cases  involving  the  constitutionality  of  the  death  penalty. 
The  California  Supreme  Court  has  declared  that  the  death  penalty 
is  unconstitutional,  and  the  United  States  Supreme  Court  has  chosen 


iln  Commonwealth  v.  Stewart,  1971  A.S.  1039,  270  N.E.  2d  811,  it  was  held  that 
under  G.L.  Chapter  265,  §  2,  the  death  sentence  must  be  imposed  on  conviction 
of  murder  in  the  first  degree  unless  the  jury  unanimously  recommends  that  the 
death  sentence  be  not  imposed.  Stewart's  death  sentence  was  appealed  to  the 
United  States  Supreme  Court  where  it  was  held  that  "the  imposition  and  carry- 
ing out  of  the  death  penalty  constitutes  cruel  and  unusual  punishment  in  viola- 
tion of  the  Eighth  and  Fourteenth  Amendments,"  92  S.  Ct.  2845  (1972).  There 
is  further  discussion  of  the  role  of  the  jury  under  this  statute  in  Commonwealth 
V.  Arsenault,  1972  A.S.  439. 
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to  let  that  decision  stand.  After  due  consideration,  the  Judicial  Coun- 
cil has  voted  to  recommend  the  repeal  of  §  2  of  Chapter  265  of  the 
General  Laws  and  in  substitution  therefor  place  a  new  section  which 
will  require  the  jury  to  recommend  the  death  penalty.  Attached  is  a 
draft  act  to  accomplish  this  purpose. 

DRAFT  ACT 

"Section  2  of  Chapter  265  of  the  General  Laws  is  hereby  re- 
pealed and  in  place  thereof  the  following  section  shall  be  inserted 
after  Section  1  of  Chapter  265 : 

"Section  2.  Punishment  for  murder;  parole,  excutive  clemency. 
Whoever  is  guilty  of  murder  in  the  first  degree  shall  be  punished  by 
imprisonment  in  the  state  prison  for  life  unless  the  jury  shall  by  their 
verdict,  and  as  a  part  thereof,  upon  and  after  consideration  of  all  the 
evidence,  recommend  that  the  sentence  of  death  be  imposed,  in  which 
case  he  shall  suffer  the  punishment  of  death.  Whoever  is  guilty  of 
murder  in  the  second  degree  shall  be  punished  by  imprisonment  in 
the  state  prison  for  life.  No  person  shall  be  eligible  for  parole  under 
section  133 A  of  chapter  127  while  he  is  serving  a  life  sentence  for 
murder  in  the  first  degree;  but  if  his  sentence  is  commuted  therefrom 
by  the  governor  and  council  under  the  provisions  of  section  152  of 
said  chapter  he  shall  thereafter  be  subject  to  the  provisions  of  law 
governing  parole  for  persons  sentenced  for  lesser  offences." 

On  June  29,  1971,  the  United  States  Supreme  Court  decided 
Furman  v.  Georgia,  92  S.  Ct.  2726,  and  two  other  cases;  it  also 
decided  Commonwealth  v.  Stewart.    In  these  cases  it  was  held : 

",  .  .  the  imposition  and  carrying  out  of  the  death  penalty  in 
these  cases  constitutes  cruel  and  unusual  punishment  in  violation  of 
the  Eighth  and  Fourteenth  Amendments." 

As  Justice  Blackmun  said  in  his  dissent: 

"Suddenly,  however,  the  course  of  decision  is  now  the  other  way, 
with  the  court  evidently  persuaded  that  somehow  the  passage  of  time 
has  taken  us  to  a  place  of  greater  maturity  and  outlook.  The  argu- 
ment, plausible  and  high  sounding  as  it  may  be,  is  not  persuasive,  for 
it  is  only  one  year  since  McGautha,  only  eight  and  one-half  years 
since  Rudolph,  fourteen  years  since  Trop,  and  twenty-five  years  since 
Francis,  and  we  have  been  presented  with  nothing  that  demonstrates 
a  significant  movement  of  any  kind  in  these  brief  periods.  The  court 
has  just  decided  that  it  is  time  to  strike  down  the  death  penalty." 

In  Furman  v.  Georgia  Justices  Brennan  and  Marshall  con- 
cluded that  the  Eighth  Amendment  absolutely  forbids  capital 
punishment  "for  all  crimes  and  under  all  circumstances." 
Justice  Douglas  did  not  go  so  far;  he  said  that  the  statutes 
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giving  discretion  to  judges  and  juries  in  imposing  the  death 
penahy  are  "unconstitutional  in  their  operation."  He  added 
that  these  statutes  as  appUed  to  the  three  cases  at  bar  were 
"pregnant  with  discrimination,"  a  denial  of  the  equal  protec- 
tion of  the  laws,  and  therefore  "cruel  and  unusual  punish- 
ment." 

Justices  Stewart  and  White  did  not  conclude  that  the  death 
penalty  itself  was  "cruel  and  unusual"  but  that  the  procedure 
in  these  cases  was  "cruel  and  unusual." 

The  death  penalty  was  "so  wantonly  and  so  freakishly  im- 
posed" said  Stewart. 

Justice  White  seems  to  say  that  the  delegation  of  discretion 
to  juries,  primarily,  has  so  effectively  achieved  the  virtual 
abolition  of  capital  punishment  that  it  "is  exacted  with  great 
infrequency  even  for  the  most  atrocious  crimes."  When  the 
death  penalty  eventually  comes  before  the  United  States 
Supreme  Court  per  se  Justice  White  may  decide  it  is  uncon- 
stitutional ;  he  does  not  yet  go  this  far. 

Chief  Justice  Burger,  Justices  Blackmun,  Powell,  and  Rehn- 
quist  do  not  agree  with  their  brethren.  Chief  Justice  Burger 
says: 

"Since  there  is  no  majority  of  the  court  on  the  ultimate  issue  pre- 
sented in  these  cases,  the  future  of  capital  punishment  has  been  left 
in  an  uncertain  limbo." 

A  Mandatory  Death  Penalty? 

Can  there  be  anything  but  a  mandatory  death  penalty  after 
Furman  v.  Georgia? 

We  cannot  expect  the  United  States  Supreme  Court  to  sus- 
tain the  death  penalty  when  it  is  used  only  against  the  blacks, 
the  poor,  the  outcast,  the  powerless,  the  despised,  the  hated, 
or  against  "an  arbitrary  handful"  or  if  it  is  "wantonly  and 
freakishly  imposed." 

Justice  Marshall  says  that  the  death  penalty  is  "an  excessive 
and  unnecessary  punishment  which  violates  the  Eighth  Amend- 
ment." 

Justice  Douglas  says  "one  searches  our  chronicles  in  vain 
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for  the  execution  of  any  member  of  the  affluent  strata  of  this 
society.  The  Leopolds  and  Loebs  are  given  prison  terms,  not 
sentenced  to  death." 

The  Chief  Justice  observes : 

"The  actual  scope  of  the  court's  ruling,  which  I  take  to  be  em- 
bodied in  these  concurring  opinions,  is  not  entirely  clear.  This  much, 
however,  seems  apparent :  If  the  legislatures  are  to  continue  to  au- 
thorize capital  punishment  for  some  crimes,  juries  and  judges  can  no 
longer  be  permitted  to  make  the  sentencing  determination  in  the  same 
manner  they  have  in  the  past." 

Significant  Statutory  Changes 

Chief  Justice  Burger  warns : 

".  .  .  it  is  clear  that  if  state  legislatures  and  the  Congress  wish 
to  maintain  the  availability  of  capital  punishment,  significant  statutory 
changes  will  have  to  be  made.  Since  the  two  pivotal  concurring 
opinions  turn  on  the  assumption  that  the  punishment  of  death  is  now 
meted  out  in  a  random  and  unpredictable  manner,  legislative  bodies 
may  seek  to  bring  their  laws  into  compliance  with  the  court's  ruling 
by  providing  standards  for  juries  and  judges  to  follow  in  determining 
the  sentence  in  capital  cases  or  by  more  narrowly  defining  the  crimes 
for  which  the  penalty  is  imposed." 

The  Judicial  Council  points  out  that  G.L.  Chapter  265,  §  2, 
does  not  provide  any  standards. 

The  draft  act  which  we  suggested  to  Governor  Sargent  meets 
the  McGautha  test  (1971),  but  it  does  not  meet  the  Furman  test 
(1972). 

We  urge  the  General  Court  to  reach  a  legislative  decision  as 
to  the  standards  for  juries  (or  judges)  to  follow. 

Some  atrocious  crimes  can,  at  this  juncture,  carry  a  manda- 
tory death  penalty  if  a  statute  is  enacted  to  such  effect.  A 
death  penalty  may  be  recommended  when  the  crime  is  attended 
with  conduct  so  atrocious  as  to  almost  cry  out  for  it.  But  the 
decision  to  continue  the  death  penalty  under  any  circum- 
stances is  a  legislative  decision,  at  least  until  such  time  as  the 
penalty  per  se  is  declared  constitutionally  void. 

We  thus  recommend  immediate  legislative  consideration  of 
the  matter  but  direct  careful  attention  to  Furman  v.  Georgia. 
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AMENDING  THE  SYSTEM  OF  JURY  SELECTION 

HOUSE  .  .  .  (1972)  ...  No.  3685 

APPENDIX  A 

An  Act  amending  the  system  of  jury  selection  in  the  commonwealth. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1 .  Qualifications.  Section  1  of  said  chapter  234  is 

2  hereby  amended  by  striking  out  the  words  in  line  13,  — 

3  persons  under  22  years  of  age 

4  as  appearing  in  section  1  of  chapter  148  of  the  acts  of  1969 

5  and  inserting  in  place  thereof,  the  words,  — 

6  persons  under  18  years  of  age. 

1  SECTION  2.    Section  1  of  said  chapter  234  of  the  General 

2  Laws  is  further  amended  by  striking  out  the  words  — 

3  Mothers  of  children  under  sixteen  years  of  age  or  women 

4  having  custody  of  such  children. 

1  SECTION  3 .   Section  1 A  of  said  chapter  234  of  the  General 

2  Laws  is  hereby  amended  by  inserting  the  following  para- 

3  graph:  — 

4  Any  woman,  the  mother  of  children  under  the  age  of  sixteen 

5  or  any  woman  having  custody  of  such  children  may,  upon 

6  representation  to  the  assistant  jury  commissioner,  be  excused 

7  from  jury  duty. 

1  SECTION  4.  Said  chapter  234  of  the  General  Laws  is  here- 

2  by  amended  by  striking  out  sections  4  through  7  inclusive,  and 

3  substituting  in  place  thereof  the  following  five  sections:  — 

4  Section  4:    The  justices  of  the  supreme  judicial  court  shall 

5  appoint  a  resident  of  this  Commonwealth  to  be  the  jury  com- 

6  missioner  for  the  Commonwealth.  The  jury  commissioner  with 

7  the  aid  of  assistant  jury  commissioners  shall  select  and  summon 

8  prospective  jurors  for  attendance  at  all  courts  requiring  juries 

9  within  the  Commonwealth  of  Massachusetts.    The  jury  com- 

10  missioner  shall  also  perform  such  other  duties  relating  to  jury 

1 1  selection  as  may  be  assigned  by  the  Executive  Secretary  of  the 

12  Supreme  Judicial  Court  and  shall  be  responsible  to  the  Execu- 

13  tive  Secretary  for  the  proper  performance  of  the  duties  en- 

14  trusted  to  him.  The  jury  commissioner  shall  not  hold  any  other 
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15  public  office  and  shall  not  engage  in  the  active  practice  of  law 

16  while  serving  his  term  of  office.    The  jury  commissioner  shall 

17  appoint  such  other  subordinate  employees  as  may  be  deemed 

18  necessary  by  the  supreme  judicial  court  to  assist  him  in  per- 

19  forming  the  duties  of  his  office.    The  jury  commissioner  shall 

20  hold  office  at  the  pleasure  of  the  justices  of  the  supreme 

21  judicial  court.    The  salary  classification  of  the  jury  commis- 

22  sioner  and  the  employees  of  his  office  shall  be  determined  by 

23  the  justices  of  the  supreme  judicial  court. 

24  Section  4B:  The  justices  of  the  supreme  judicial  court  shall 

25  appoint,  in  each  shiretown,  a  resident  of  that  county,  to  serve 

26  as  an  assistant  jury  commissioner.   The  assistant  jury  commis- 

27  sioner  shall  supervise  the  selection  of  jurors  within  his  shire  and 

28  aid  the  jury  commissioner  in  summoning  prospective  jurors  to 

29  all  courts  within  the  shire.    He  shall  also  perform  such  other 

30  duties  relating  to  jury  selection  as  may  be  assigned  by  the  state 

31  jury  commissioner  and  shall  be  responsible  to  him  for  the 

32  proper  performance  of  those  duties.  The  assistant  jury  commis- 

33  sioner  shall  hold  office  for  a  three-year  period  and  shall  not  be 

34  appointed  for  more  than  three  successive  terms.   The  assistant 

35  jury  commissioner's  salary  classification  shall  be  determined  by 

36  the  supreme  judicial  court. 

37  Section  5.    During  the  month  of  January  of  each  year,  the 

38  clerk  of  the  superior  court  for  each  county  and  the  chief 

39  justice    of    the    district    courts    shall    notify    the    jury 

40  commissioner,  in  writing,  of:    (a)  the  estimated  number  of 

41  prospective  jurors  which  will  be  needed  to  serve  at  his  particu- 

42  lar  court;  (b)  particular  court  location  or  locations  during  the 

43  following  year,  commencing  July  1 . 

44  Section  6.   The  Board  of  Elections  Commissioners,  in  cities 

45  having  such  boards,  the  Board  of  Registrars  of  Voters  in  other 

46  cities  and  the  Board  of  Selectmen  in  towns  shall  annually 

47  before  January  1,  prepare  a  list  of  all  inhabitants,  having 

48  resided  in  said  community  for  six  months,  eighteen  years  of 

49  age  or  over.    The  list  shall  be  certified  and  submitted  without 

50  deletions  to  the  Commonwealth  jury  commissioner. 

51  Section  7.    Commencing  the  first  day  of  January,  in  each 

52  year,  the  jury  commissioner  shall  select  the  names  of  a  suf- 

53  ficient  number  of  residents,  so  certified  by  the  town,  to  serve 

54  as  prospective  jurors  in  the  courts  conducting  jury  sessions  in 

55  this  Commonwealth  during  the  year  commencing  July  1 ,  of  the 

56  following  year.    Such  selection  shall  be  made  at  random  or  by 

57  rotation  in  accordance  with  a  formula  approved  by  the  execu- 

58  tive  secretary  of  the  supreme  judicial  court  that  will  give  a  fair 

59  and  just  distribution  of  the  prospective  jurors  according  to  the 

60  population  of  each  town. 

6 1  Whatever  equipment,  mechanical  devices  or  other  means  are 


18  JUDICIAL  COUNCIL  P.D.  144 

62  used  in  making  such  selection  shall  be  approved  by  the  execu- 

63  tive  secretary.    Thereafter  the  jury  commissioner  shall  send  to 

64  each  prospective  juror  a  questionnaire  on  a  form  approved  by 

65  the  justices  of  the  supreme  judicial  court  to  determine  if  said 

66  person  is  statutorily  disqualified  or  exempt  from  jury  service, 

67  and  any  person  who  fails  to  complete  and  return  said  question- 

68  naire  within  15  days  after  receipt  thereof  and  who  answers 

69  falsely  may  be  fined  not  more  than  S50.    The  commissioner 

70  may  compel,  by  subpoena,  the  appearance  before  him  of  any 

71  prospective  juror  who  does  not  respond  within  said  15  days  to 

72  such  questionnaire,  or  any  prospective  juror  from  whom  the 

73  commissioner  needs  additional  information  in  order  to  deter- 

74  mine  such  jurors  eligibility  to  serve  as  a  juror.    The  commis- 

75  sioner  shall  delete  from  the  list  of  prospective  jurors,  those 

76  who  are  statutorily  disqualified  or  exempt  or  whose  name 

77  appeared  on  the  active  list  of  jurors  selected  by  the  jury 

78  commissioner  for  the  previous  year  and  shall  select,  if  neces- 

79  sary,  additional  prospective  jurors  by  the  same  procedure  to 

80  obtain  the  approximate  number  of  jurors  requested  by  each  of 

81  the  clerks  making  a  request,  therefore,  pursuant  to  section  5  of 

82  this  act.    Whenever  the  state  of  business  of  the  courts  requires 

83  additional  jurors,  by  the  same  procedure,  the  jury  commis- 

84  sioner  may  select  and  summon  prospective  jurors  to  appear  for 

85  jury  duty.  On  or  before  May  1 ,  the  commissioner  shall  prepare 

86  a  list  of  prospective  jurors  selected  by  him,  to  be  arranged 

87  alphabetically  for  each  town,  which  list  shall  include  the  ad- 

88  dress  of  each  prospective  juror.  He  shall  file  a  copy  of  this  list 

89  and  any  supplemental  list,  with  the  executive  secretary  of  the 

90  supreme  judicial  court.  In  addition,  each  clerk  who,  during  the 

91  previous  month  of  July,  submitted  an,  estimate  of  the  jurors  he 

92  would  need,  shall  be  furnished  by  the  commissioner  with  such 

93  lists  of  the  selected  jurors  who  reside  in  the  towns  which  are 

94  within  the  geographical  jurisdiction  of  the  court  of  which  he  is 

95  the  clerk.  Such  lists  in  the  possession  of  the  clerks  shall,  at  all 

96  times  during  business  hours,  be  open  to  public  inspection. 

1  SECTION  5.    Section  8  of  said  chapter  234  of  the  General 

2  Laws  is  hereby  further  amended  by  striking  the  words  in  lines 

3  1  and  2  — 

4  has  been  so  placed  in  the  jury  box  and  inserting  in  their 

5  place 

6  has  been  so  placed  on  the  active  jury  list  and. 

1  SECTION  6.  Said  chapter  234  of  the  General  Laws  is  here- 

2  by  further  amended  by  striking  out  sections  11  through  23 

3  inclusive  and  substituting  in  place  thereof  the  following  three 

4  sections:  — 
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5  Section  11.    Service 

6  The  venires  shall  be  transmitted  by  certified  mail  to  the 

7  office  of  the  jury  commissioner. 

8  Section  12.    Additional  Venires 

9  Any  court  may  issue  venires  for  additional  jurors  when 

10  necessary  for  the  convenient  dispatch  of  its  business.    These 

1 1  additional  venires  shall  be  delivered  to  the  jury  commissioner, 

12  and  the  jurors  selected  by  him  shall  be  required  to  attend  on 

13  such  days  as  the  court  orders. 

14  Section  13.    Drawing  Jurors 

1 5  The  jury  commissioner  shall  devise  a  system  for  the  selection 

16  of  jurors  from  the  list  of  prospective  jurors  in  the  numbers 

17  required  by  the  several  venires  delivered  to  him.  Such  system, 

18  which  shall  be  subject  to  approval  by  the  justices  of  the 

19  supreme  judicial  court  as  fair  and  otherwise  satisfactory  may 

20  utilize  mechanical,  electric  or  electronic  devices  or  equipment, 

21  for  the  random  selection  of  jurors  subject  to  such  exclusions 

22  and  exemptions  as  may  be  provided  from  time  to  time  by  the 

23  provisions. 


It  should  be  our  objective  to  provide  the  machinery  to  select 
a  fair  and  impartial  jury  which  represents  the  whole  com- 
munity. In  Carter  v.  Jury  Commissioner  of  Greene  County, 
396  U.S.  320  (1970),  the  United  States  Supreme  Court  held 
that  if  a  state  establishes  a  jury  selection  system  which  pro- 
vides a  representative  cross  section  of  the  community  the 
federal  court  is  not  required  to  suggest  some  other  selection 
system,  and  in  fact  is  not  authorized  to  propose  reforms. 

A  selection  system  can  include  objective  standards  regarding 
age,  education,  character,  and  other  standards  designed  to  pro- 
vide jurors  of  sufficient  understanding  to  perform  their  duty  in 
an  impartial  manner. 

One  of  the  issues  under  the  present  system  in  Massachusetts 
is  that  under  G.L.  Chapter  234,  §  4,  the  selection  of  individual 
jurors  is  made  by  city  and  town  officers  who  may  (it  is  said)  be 
subject  to  political  and  personal  pressures. 

The  election  commissioners,  registrars  of  voters,  or  select- 
men prepare  lists  of  persons  qualified  to  vote  for  state  repre- 
sentative (registered  or  not)  and  are  to  list  only  the  names  of 
persons  so  qualified  who  are  "of  good  moral  character,  of 
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sound  judgment  and  free  from  all  legal  exceptions,  not  exempt 
from  jury  service  ...  as  they  think  qualified." 

Under  G.L.  Chapter  234,  §§  7  and  17,  the  names  of  the  Hsts 
so  compiled  are  placed  in  a  "jury  box"  and  drawn  out,  in  the 
style  of  a  lottery,  as  needed. 

The  existing  system  permits  an  opportunity  for  the  exercise 
of  local  judgment  in  the  making  up  of  the  lists.  Such  a  situa- 
tion is  not  adequate  assurance  of  "a  cross  section  of  com- 
munity concepts"  as  is  required.  ^ 

One  of  the  radical  changes  in  the  present  proposal  is  to 
place  the  responsibiUty  of  jury  selection  within  the  judicial 
system  and  under  the  control  of  the  Supreme  Judicial  Court. 

In  1968  Congress  enacted  a  "Jury  Selection  and  Service  Act" 
(28  U.S.C.A.  Sec.  1861  et  seq.)  which  placed  the  responsibility 
for  adoption  of  a  jury  selection  plan  with  the  federal  judiciary 
in  each  district. 

The  present  Massachusetts  system  appears  to  comply  with 
federal  constitutional  requirements  as  most  recently  defined, 
but  we  ought  to  have  a  system  that  is  the  best  we  can  devise  to 
get  the  "cross  section"  jury  we  strive  for. 

We  recommend  the  bill  with  the  changes  in  line  38  so  that 
"the  chief  justice  of  the  district  courts"  is  replaced  by  "those 
district  courts  where  jury  trials  are  conducted." 

The  new  recommended  procedure  is  demonstrated  by  the 
following  chart. 


^Com.  V.  Ricard,  355  Mass.  509  (1969) 
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CREATION  OF  CIRCUITS  FOR  THE  ASSIGNMENT 
OF  DISTRICT  COURT  JUDGES 

HOUSE  .  .  .  (1972)  ...  No.  2305 


An  Act  proyhding  for  creation  of  ciRCurrs  for  the  assignment  of  district 

COURT  JUDGES. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Section  52  of  chapter  218  of  the  General  Laws  is  hereby 

2  amended  by  striking  out  the  first  sentence  thereof  and  inserting 

3  in  place  thereof  the  following:  — 

4  The  Chief  Justice  may,  from  time  to  time,  make  assignments 

5  for  the  attendance  of  a  justice  at  the  several  times  and  places 

6  appointed  for  holding  court ;  provided,  however,  that  the  Chief 

7  Justice  shall  establish  circuits  within    given    geographical 

8  areas  that  he  shall  determine;  and  that  justices  appointed  to 

9  courts  in  such  geographical  areas  shall  be  required  to  be  rotated 

10  by  the  Chief  Justice  within  such  circuits  on  a  regular  basis  so 

1 1  that  no  justice  in  such  geographical  area  shall  be  regularly 

12  assigned  to  sit  in  any  district  court  in  such  circuit  for  a  period 

13  to  exceed  two  consecutive  months.  The  Chief  Justice  shall  be 

14  empowered  upon  application  of  a  justice  to  make  exemptions 

15  on  the  foregoing  on  an  individual  basis  for  a  specific  period  of 

16  time  not  to  exceed  in  any  case  a  period  of  four  consecutive 

17  months. 

18  Special  justices  shall  be  excepted  from  the  regular  rotation 

19  provided  for  above. 

In  the  "Report  of  the  Special  Commission  on  Investigation 
of  the  Judicial  System,"  House  Doc.  No.  1750,  March  23, 
1936,  it  was  the  unanimous  conclusion  of  the  Special  Com- 
mission that: 

"The  structure  of  the  district  court  system  in  Massachusetts  to- 
day [1936]  exhibits  an  undesirable  lack  of  coordination  and  cohesion. 
The  present  system  is  a  dk-ect  development  of  the  ancient  justice  of 
the  peace  and  trial  justice  systems  which  set  up  a  series  of  local  courts, 
each  entirely  independent  of  each  other." 

One  of  the  unanimous  recommendations  in  1936  was: 

"The  adoption  of  some  form  of  circuit  court  system  appears  desir- 


P.D.  144  JUDICIAL  COUNCIL  23 

able  if  we  are  to  eliminate  the  structural  defects  that  appear  inherent 
in  our  present  system  of  seventy-two  independent  district  courts. 

"The  benefits  to  be  derived  from  the  organization  of  the  district 
courts  on  some  form  of  circuit  basis  would  be  considerable.  The 
amount  of  judicial  work  would  be  far  more  equitably  distributed. 
The  deplorable  lack  of  interrelation  among  the  district  courts  would 
disappear. 

"Under  a  circuit  system,  judges  would  be  able  to  obtain  a  far 
broader  judicial  outlook.  It  is  a  well-known  fact  that  a  judge,  who 
presides  in  but  one  court  over  a  long  span  of  years,  tends  to  beccSme 
opinionated  and  possibly  biased.  We  mean  this  as  no  carping  crit- 
icism. We  believe  that  even  the  most  broad-minded  judge,  if  forced 
to  spend  his  entire  judicial  time  within  the  narrow  confines  of  one 
court,  would  exhibit  similar  tendencies. 

"Greater  impartiality  on  the  part  of  some  judges  would  be  a  nat- 
ural consequence  of  the  operation  of  a  circuit  system.  A  judge,  sit- 
ting in  a  new  and  different  court,  would  not  even  possess  uncon- 
scious mental  ties  with  litigants  or  attorneys  to  sway  his  judicial  judg- 
ment. 

"The  establishment  of  a  circuit  system  would  undoubtedly  be- 
come a  factor  in  decreasing  the  number  of  removals  from  the  district 
courts.  Attorneys  who  have  personal  feelings  against  a  particular 
justice  would  be  less  prone  to  remove  their  cases  if  they  knew  that 
the  judge  in  question  would  be  replaced  from  time  to  time.  Com- 
munities that  may  be  permanently  saddled  with  poorly  qualified 
judges  should  and  would  be  granted  some  relief. 

"The  serious  need  of  some  form  of  administrative  authority  over 
district  court  judges  would  be  supplied  by  the  appointment  of  one  or 
more  chief  justices  to  supervise  a  circuit  system.  That  the  district 
courts  require  some  form  of  administrative  control  is  beyond  dis- 
pute. The  Administrative  Committee  of  the  District  Courts  has 
sought  to  exercise  some  supervision,  but  its  statutory  powers  are  rec- 
ommendatory and  consequently  largely  ineffective.  We  believe  that 
the  mere  existence  of  a  supervisory  agency,  armed  with  broad  powers 
of  assignment,  would  be  sufficient  in  itself  to  discourage  any  possible 
unjudicial  conduct  on  the  part  of  some  district  court  judges. 

"We  therefore  are  convinced  that  the  establishment  of  some 
form  of  circuit  court  system  would  be  extremely  beneficial  to  the 
Commonwealth." 

Another  unanimous  recommendation  was  the  following: 

"An  Act  Abolishing  the  Offices  of  Special  Justices  of  District 
Courts  upon  the  Termination  of  the  Tenure  of  the  Present  Incum- 
bents. 

"Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled,  and  by  the  authority  of  the  same,  as  fol- 
lows: 
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"Upon  the  death,  resignation,  or  removal  of  a  special  justice  of 
any  district  court,  no  successor  shall  be  appointed  in  such  office,  but 
said  office  shall  thereupon  be  abolished." 

We  still  do  not  have  a  circuit  court  system,  and  we  still  do 
have  special  justices.  Happily,  we  are  making  much  progress 
so  that  our  district  courts  are  not  as  "independent  of  each 
other"  as  they  once  were.    Much  more  remains  to  be  done. 

We  are  positively  in  favor  of  the  idea  of  the  circuit  system, 
particularly  where  it  is  to  be  attempted  on  a  regional  basis. 
Such  a  basis  is  realistic  and  sound. 

We  greatly  regret  that  although  the  proposal  would  exclude 
the  special  justices  from  the  circuit  system  we  cannot,  give  it 
our  support  for  certain  practical  and  very  compelling  reasons. 
We  do  not  think  the  circuit  system  will  work  under  existing 
conditions.  There  are  now  too  few  full-time  district  court 
justices  to  man  a  circuit  system,  and  it  is  neither  practical  nor 
appropriate  to  include  special  justices  in  such  a  system. 

Special  justices  ought  to  elect  to  be  judges  or  to  be  lawyers. 
Those  who  fully  qualify  may  remain  in  the  judicial  system  as 
full-time  judges  barred  from  the  practice  of  law. 

Under  the  Massachusetts  constitution  the  legislature  may 
create  and  may  aboUsh  the  lower  courts.  In  the  course  of  our 
history  it  has  exercised  both  of  these  options.  The  legislature 
has  recently  created  the  Housing  Court  of  Boston  and  the 
Intermediate  Appellate  Court.  It  may  abolish  them  or  any 
other  court  except  the  Supreme  Judicial  Court.  The  legisla- 
ture may  yet  be  obhged  to  abohsh  the  district  court  on  the 
district  court  level  and  in  so  doing  eliminate  the  special  jus- 
tices entirely. 

A  judge  holds  office  during  his  good  behavior.  The  district 
courts  exist  so  long  as  the  people,  through  their  General  Court, 
wish  them  to  exist.  The  people  are  obliged  only  to  hold 
sacred  their  Supreme  Judicial  Court. 

It  may  be  said  that  measures  of  this  sort  are  drastic  indeed. 
If  a  drastic  solution  is  needed,  it  is  available.  We  have  hopes 
that  the  reforms  can  be  accompHshed  with  less  drastic  meas- 
ures.   With  the  passing  of  the  years  since  1936,  the  district 
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courts  have  become  less  independent  of  each  other  by  reason 
of  the  Administrative  Committee  of  the  District  Courts,  a 
chief  justice  of  the  district  courts,  and  more  recently  a  chief 
justice  of  the  district  courts  with  more  authority  to  make  the 
system  work.  The  need  for  a  strong  administrative  head  is 
now  clearly  established. 

Under  the  existing  system,  many  full-time  district  court 
judges  are  even  now  assigned  in  such  a  way  that  they  travel  on 
circuit  to  hear  civil  cases  in  their  region.  This  system  is  to  be 
encouraged  and  supported  until  such  time  as  a  true  circuit 
system  can  be  created. 

The  six  man  jury  trial  feature  in  our  district  courts  is  another 
indication  of  the  necessity  for  central  administration  and 
unity  of  operation  to  achieve  efficiency. 

SERVICE  OF  RETIRED  JUDGES 

In  the  past  we  have  continuously  recommended  legislation 
permitting  limited  services  by  certain  retired  judges. 

We  renew  this  recommendation  and  urge  the  enactment  of 
the  following  draft  act  which,  if  enacted,  would  not  be  in  con- 
travention of  the  constitutional  amendment  approved  by  the 
voters  in  the  election  of  November,  1972,  providing  for  the 
compulsory  retirement  of  judges  at  age  seventy. 

The  following  draft  act  is  based  upon  the  Opinion  of  the 
Justices,  1971  A.S.  1867,  which  held  such  legislation  would  be 
constitutional. 

1973  DRAFT  ACT 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  Gen- 
eral Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

The  General  Laws  are  hereby  amended  by  inserting  after  section 
65C  of  chapter  32  the  following  new  sections: — 

Section  65D.    Retirement  Lists  of  Senior  Justices  or  Judges  of 
the  Several  Courts  of  the  Commonwealth.    (1)  (a)  A  chief  justice,  as- 
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sociate  justice,  chief  judge,  judge  or  associate  judge  or  special  justice 
each  of  which  offices  is  hereinafter  called  justice,  of  one  of  the  several 
courts  of  the  commonwealth  who  is  eligible  to  resign  his  office  and 
retire  under  the  provisions  of  section  65A  may  notify  the  governor  in 
writing  prior  to  such  proposed  retirement  or  resignation  that  he  wishes 
to  be  placed,  as  of  the  effective  date  of  his  proposed  resignation,  upon 
the  list  of  senior  justices,  of  the  court  upon  which  he  has  served,  who 
may  be  recalled  to  perform  temporary  service.  Upon  the  approval 
of  the  governor  with  the  advice  and  consent  of  the  executive  council, 
such  justice  shall  be  retired  and  shall  be  placed  upon  said  list  of  senior 
justices,  hereby  established,  and  may  thereafter  perform  judicial  duties 
as  provided  in  section  65F  of  this  act.  (b)  The  governor  with  the  ad- 
vice and  consent  of  the  executive  council  may  at  any  time  place  the 
name  of  a  justice  who  has  resigned  or  retired  prior  to  the  effective 
date  of  this  act,  and  with  such  justice's  consent,  on  the  list  of  senior 
justices  for  the  court  on  which  he  sat  prior  to  such  resignation  or  re- 
tirement, (c)  Thereafter,  notwithstanding  any  other  provision  of  this 
chapter,  such  retired  chief  justice  or  associate  justice  and  any  widow 
of  such  chief  justice  or  associate  justice  shall  be  entitled  to  the  same 
pension  and  all  other  benefits  which  such  chief  justice  or  associate 
justice  or  widow  would  have  been  entitled  to  receive  if  such  chief 
justice  or  associate  justice  had  resigned  and  had  not  been  placed  on 
such  list,  at  the  time  of  or  subsequent  to  his  resignation  or  retirement. 
(2)  If  such  senior  chief  justice  or  associate  justice  no  longer  wishes 
to  be  eligible  to  perform  judicial  duties  pursuant  to  said  sections,  as 
the  case  may  be,  he  may  at  any  time  after  being  placed  upon  said  list 
withdraw  his  name  and  thereafter  he  and  any  widow  of  his  shall  be, 
and  shall  continue  to  be,  entitled  to  receive  the  same  pension  and  all 
other  benefits  which  such  chief  justice  or  associate  justice  or  widow 
would  be  entitled  to  receive  if  the  name  of  such  chief  justice  or  asso- 
ciate justice  had  never  been  placed  upon  such  list  and  had  resigned 
or  retired  at  the  time  of  or  before  being  placed  thereon. 

Section  65 E.  Special  Provisions  Applicable  to  Justices  upon  the 
List  of  Senior  Justices.  A  retired  chief  justice  or  a  retired  associate 
justice  while  remaining  upon  a  list  of  senior  justices  referred  to  in 
section  sixty-five  D  (a)  shall  not  engage  in  the  practice  of  law  directly 
or  indirectly,  provided,  however,  that  this  section  shall  not  prevent 
him  from  engaging  in  the  teaching  of  law,  from  serving  as  commis- 
sioner, master,  or  auditor  appointed  by  any  court  of  the  common- 
wealth or  another  state  or  by  any  federal  court,  or  as  an  arbitrator, 
or  from  serving  as  any  type  of  fiduciary,  and  (b)  shall  not  hold  any 
office  which  is  incompatible  with  holding  the  office  of  chief  justice  or 
associate  justice  of  any  court  of  which  he  is  on  the  retired  list  under 
the  provisions  of  part  2,  chapter  six,  article  II  of  the  Constitution 
of  the  Commonwealth  or  of  article  LVIII  of  the  Amendments  there- 
to. 

Section  65 F.    Services  of  Retired  Chief  Justice  or  Associate  Jus- 
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tice.  (a)  A  chief  justice  of  one  of  the  several  courts  who  has  retired 
under  the  provisions  of  section  sixty-five  D  of  chapter  thirty-two, 
may  be  designated  and  assigned  by  the  chief  justice  or  acting  chief 
justice  of  the  court  on  which  he  served  prior  to  retirement  to  per- 
form such  of  the  duties  of  the  office  of  chief  justice  or  an  associate 
justice  of  such  court  as  may  be  requested  of  him  and  which  he  is 
willing  to  undertake. 

(b)  Any  associate  justice  of  one  of  the  several  courts  who  has 
retired  and  is  on  the  fist  of  senior  justices  under  the  provisions  of 
section  sixty-five  D  of  chapter  thirty-two  may  be  designated  and  as- 
signed by  the  chief  justice  or  acting  chief  justice  of  the  court  on  which 
he  served  prior  to  retirement  to  perform  such  of  the  duties  of  the 
office  of  associate  justice  of  such  court  as  may  be  requested  of  him 
and  which  he  is  willing  to  undertake, 

(c)  Any  chief  justice  or  associate  justice  of  one  of  the  several 
courts  who  has  retired  and  is  on  the  list  of  senior  justices  under  the 
provisions  of  section  sixty-five  D  of  chapter  thirty-two  may  be  des- 
ignated and  assigned  by  the  chief  justice  or  acting  chief  justice  of  the 
Supreme  Judicial  Court  to  perform  such  of  the  duties  of  the  office  of 
associate  justice,  justice  or  judge  of  any  court  inferior  to  the  one  on 
which  such  senior  justice  sat  prior  to  retirement  as  may  be  requested 
of  him  and  which  he  is  willing  to  undertake. 

(d)  In  performing  the  services  requested  of  him  a  senior  chief 
justice  or  associate  justice  shall  exercise  all  judicial  power  and  au- 
thority pertaining  to  the  office  in  which  he  acts,  in  respect  of  matters 
as  to  which  he  is  designated  to  act,  and  the  fact  of  such  service  shall 
be  stated  on  the  records  of  the  court,  but  need  not  be  separately  stated 
in  the  record  or  docket  of  any  particular  cause  or  proceeding.  Serv- 
ice under  the  provisions  of  this  section  shall  not  be  counted  in  de- 
termining the  number  of  offices  authorized  or  required  for  the  court 
by  an  applicable  statute. 

(e)  A  retired  chief  justice  or  associate  justice  so  serving  shall  be 
paid  by  the  commonwealth  in  addition  to  his  pension  an  amount 
equal  to  the  diflference  between  the  then  current  rate  by  the  day  of 
the  compensation  of  a  regular  incumbent  of  the  office  which  he  for- 
merly held  and  the  maximum  rate  by  the  day  of  the  pension  which 
such  senior  justice  is  entitled  to  receive  from  the  commonwealth  by 
virtue  of  his  prior  judicial  service.  In  computing  each  of  such  rates 
by  the  day,  Sundays  and  holidays  shall  be  excluded.  Upon  the  certi- 
ficate of  the  chief  justice  of  the  court  upon  which  he  formerly  sat,  he 
shall  be  reimbursed  for  expenses  incurred  while  performing  judicial 
services  at  any  place  other  than  his  place  of  residence. 

(f)  In  computing  the  "difference"  under  subsection  (e)  of  this 
section,  it  shall  be  conclusively  presumed,  for  the  purpose  of  making 
such  computation,  that  such  chief  justice  or  associate  justice  retired 
under  the  provisions  of  section  sixty-five  A  of  chapter  thirty-two. 

Section  65G.    None  of  the  limitations  upon  service  of  retired 
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officers  and  employees  contained  in  section  ninety-one  of  chapter 
thirty-two  of  the  General  Laws,  as  amended,  shall  apply  to  the  serv- 
ice of  senior  justices  pursuant  to  section  65F  or  other  provisions  of 
this  chapter. 
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IL     PROBATE  LAW  AND 
PRACTICE 


1.  The  Appointment,  Powers,  And  Duties  Of  Guard- 
ians And  Conservators  For  The  Mentally  Retarded 

2.  Certain  Payment  Under  Wills  And  Trusts  To  Mi- 
nors 

2.  Repealing   The   Law    Relative   To    Common   Trust 
Funds 

3.  Permitting  The  Deposit  Of  Funds  Of  An  Unsettled 
Estate  In  Certain  Banks 

5.     Authorizing  A  Married  Woman  To  Use  Her  Maiden 
Name 


THE  APPOINTMENT,  POWERS,  AND  DUTIES 

OF  GUARDIANS  AND  CONSERVATORS  FOR  THE 

MENTALLY  RETARDED 

HOUSE  .  .  .  (1972)  ...  No.  5513 


APPENDIX  C 

An  Act  relative  to  the  appointment,  powers  and  duties  of  guardians  and 
conservators  for  the  mentally  retarded.  < 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  The  General  Laws  are  hereby  amended  by  inserting  after 

2  Chapter  201 A  the  following  new  chapter:  — 

3  CHAPTER  201 B 

4  Guardians  and  Conservators 

5  for  the  Mentally  Retarded 

6  Section  1.  A  probate  court  may  appoint  guardians  or  limited 

7  guardians  of  mentally  retarded  persons,  and  conservators  or 

8  limited  conservators  of  the  property  of  persons  who,  by  reason 


30  JUDICIAL  COUNCIL  P.D.  144 

9  of  mental  retardation,  are  unable  to  properly  care  for  their 

10  property,  if  such  persons  are  inhabitants  of  or  residents  in  the 

11  county  or  who  reside  without  the  commonwealth  and  have 

12  property  within  the  county. 

13  Section  2.  A  mentally  retarded  person,  or  a  relative  or  next 

14  friend  of  such  a  person  may  file  a  petition  in  the  probate  court 

1 5  asking  to  have  a  guardian  or  a  limited  guardian  appointed  for 

16  suchperson.  The  court  shall  require  an  evaluation  of  the  person's 

17  ability  to  function  in  the  community.    Said  evaluation  is  to  be 

1 8  conducted  in  accordance  with  standards  to  be  developed  by  the 

19  department  of  mental  health  to  include  both  procedural 

20  methodology  and  qualifications  of  personnel  who  must  admin- 

21  istersaidevaluation.Reasonableexpensesfortheevaluationshall 

22  be  paid  from  the  estate  of  such  person  or  by  the  commonwealth 

23  if  such  person  is  deemed  to  be  indigent  by  the  court.  If,  after 

24  notice  as  provided  in  section  three  and  a  hearing,  the  court  finds 

25  that  the  person  is  incapable  of  caring  for  himself  by  reason  of 

26  mental  retardation,  it  shall  appoint  a  guardian  of  his  person  and 

27  estate,  but  if  the  court  finds  that  the  person,  although  retarded, 

28  is  substantially  able  to  function  in  the  community,  it  may 

29  appoint  a  limitedguardianofhispersonandestate.  A  courtorder 

30  appointing  a  limited  guardian  shall  define  his  powers  so  as  to 

3 1  permit  the  mentally  retarded  person  to  care  for  himself  and  his 

32  property  commensurate  with  his  ability  to  do  so.  A  court  order 

33  appointing  a  limited  guardian  shall  have  no  bearing  on  testa- 

34  mentary  capacity,  contractual  capacity,  capacity  to  obtain  a 

35  motor  vehicle  operator's  license,  marriage  rights,  voting  rights, 

36  and  capacity  to  testify  in  any  judicial  or  administrative  pro- 

37  ceeding,  except  as  otherwise  defined  by  the  court.  In  no  event 
3  8  shall  the  appointment  of  a  limited  guardian  constitute  evidence 

39  of  or  a  presumption  as  to  the  incompetence  of  the  ward  in  any 

40  area  not  mentioned  in  the  court  order. 

41  Section  3.    Upon  any  petition  for  the  appointment  of  a 

42  guardian  or  limited  guardian  of  a  mentally  retarded  person  the 

43  court  shall  cause  not  less  than  fourteen  days  notice  of  the  time 

44  and  place  appointed  for  the  hearing  to  be  given  to  the  person,  to 

45  the  next  of  kin,  and,  if  the  person  is  entitled  to  any  benefit, 

46  estate  or  income  paid  or  payable  by  or  through  any  governmental 

47  agency  or  bureau,  to  said  agency  or  bureau,  except  that  the  court 

48  may, in  its  discretion,  direct  that  a  shorter  notice  be  given.  Said 

49  notice  to  the  person  shall  also  inform  him  that  he  may  request  of 

50  the  court  that  a  guardian  ad  litem  be  appointed  for  him. 

5 1  Reasonable  expenses  for  said  guardian  ad  litem  shall  be  paid  out 

52  of  the  estate  of  the  mentally  retarded  person  or  by   the 

53  commonwealth  if  said  person  is  deemed  indigent  by  the  court. 

54  Section  4.  The  guardian  of  a  mentally  retarded  person  shall 

55  have  the  care  and  custody  of  the  person  of  his  ward,  except  as 
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56  provided  in  section  twenty-four  of  chapter  two  hundred  one,  and 

57  the  management  of  his  estate.  The  Umited  guardian  of  a  mentally 
5  8  retarded  person  shall  have  only  those  powers  and  duties  as  to  the 

59  ward's  person  and  estate  as  are  defined  in  the  court  order 

60  appointing  him.  The  guardian  or  limited  guardian  of  a  mentally 

61  retarded  person  shall  give  bond  as  prescribed  in  chapter  two 

62  hundred  five,  except  that  responsibilities  for  the  education  or 

63  habilitation  of  the  ward  shall  be  considered  by  the  court  in  terms 

64  of  the  wards  degree  of  retardation. 

65  Section  5.  The  guardian  or  limited  guardian  of  a  meritally 

66  retarded  person  may  be  discharged  by  the  probate  court,  upon 

67  the  application  of  the  ward  or  otherwise,  when  it  appears  that 

68  the  guardianship  or  limited  guardianship  is  no  longer  necessary. 

69  In  the  event  of  the  death,  resignation  or  removal  of  the  guardian 

70  or  limited  guardian  of  a  mentally  retarded  person,  the  court,  on 

71  the  application  of  the  former  ward  and  after  notice  to  his  heirs 

72  presumptive  or  apparent ,  including  the  husband  or  wife,  if  any, 

73  may  certify  that  the  said  ward  is  discharged  by  operation  of  law 

74  and,  if  it  so  appears,  that  the  guardianship  or  limited  guardian- 

75  ship  of  said  ward  is  no  longer  necessary. 

76  Section  6.  A  mentally  retarded  person  or  a  relative  or  next 

77  friend  of  such  person  may  file  a  petition  for  the  removal  of  a 

78  guardian  or  limited  guardian  of  such  person. 

79  Section  7.  Upon  petition  of  a  mentally  retarded  person  or  a 

80  relative  or  next  friend  of  such  person,  the  court  may,  if  it  finds 

81  that  the  welfare  of  said  mentally  retarded  person  requires  the 

82  immediate  appointment  of  a  temporary  guardian  or  temporary 

83  limited  guardian  of  his  person  and  estate,  appoint  a  temporary 

84  guardian  or  temporary  limited  guardian  of  such  mentally 

85  retarded  person,  with  such  notice,  if  any,  as  it  shall  require,  and 

86  may  in  like  manner  discharge  him  or  terminate  the  trust.    A 

87  temporary  guardian  or  temporary  limited  guardian  of  a  mentally 

88  retarded  person  may  proceed  and  continue  in  the  execution  of 

89  his  duties,  notwithstanding  an  appeal  from  the  decree  appointing 

90  him,  until  it  is  otherwise  ordered  by  the  supreme  judicial  court, 

91  or  until  the  appointment  of  a  permanent  guardian  or  limited 

92  guardian,oruntilthetrustislegallyterminated.  In  no  event  shall 

93  such  temporary  guardianship  or  temporary  limited  guardianship 

94  be  in  effect  for  a  period  of  more  than  ninety  days. 

95  Section  8.  A  mentally  retarded  person  or  a  relative  or  next 

96  friend  of  such  person  may  file  a  petition  in  the  probate  court 

97  asking  to  have  a  conservator  or  limited  conservator  appointed  for 

98  suchperson.  Thecourtshallrequireanevaluationoftheperson's 

99  ability  to  function  in  the  community.  Said  evaluation  is  to  be 

100  conducted  in  accordance  with  standards  to  be  developed  by  the 

101  department  of  mental  health,  to  include  both  procedural 

102  methodology  and  qualifications  of  personnel  who  must  admin- 
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103  istertheevaluation.  Reasonable  expensesfortheevaluationshall 

1 04  be  paid  from  the  estate  of  such  person  or  by  the  commonwealth 

105  if  such  person  is  deemed  to  be  indigent  by  the  court.  If,  after 

106  notice  as  provided  in  section  nine  and  a  hearing,  the  court  finds 

107  that  he  is  incapable  of  taking  care  of  his  property  by  reason  of 

108  mental  retardation,  it  shall  appoint  a  conservator  of  his  estate, 

109  but  if  the  court  finds  that  the  person,  although  retarded,  is 

110  substantially  capable  of  taking  care  of  his  property,  the  court 

111  may  appoint  a  limited  conservator  of  his  estate.  A  court  order 

112  appointing  a  limited  conservator  shall  define  his  powers  and 

113  du  ties  so  as  to  permit  the  mentally  retarded  person  to  care  for  his 

114  property  commensurate  with  his  ability  to  do  so.  Said  court 

115  order  shall  at  a  minimum  define  the  limited  conservator's 

116  authority  with  regard  to  the  real  and  personal  property  of  the 

117  ward,  including  any  income  by  means  of  wages,  earnings  or  other 

118  external  support  or  benefits  from  public  or  private  sources. 

119  Section  9.  Upon  petition  for  a  conservator  or  limited  con- 

1 20  servator  of  a  mentally  retarded  person,  the  court  shall  require  not 

121  less  than  fourteen  days  notice  of  the  time  and  place  appointed 

122  for  the  hearing  to  be  given  to  the  person,  to  the  next  of  kin,  and, 

123  if  the  person  is  entitled  to  any  benefit,  estate  or  income  paid  or 

124  payable  by  or  through  any  governmental  agency  or  bureau,  to 

125  said  agency  or  bureau,  except  that  the  court  may,  in  its 

126  discretion,  direct  that  a  shorter  notice  be  given.  Said  notice  to 

127  the  person  shall  also  inform  him  that  he  may  request  of  the  court 

128  that  a  guardian  ad  litem  be  appointed  for  him.    Reasonable 

1 29  expenses  for  said  guardian  ad  litem  shall  be  paid  out  of  the  estate 

130  of  the  mentally  retarded  person  or  by  the  commonwealth  if  said 

131  person  is  deemed  to  be  indigent  by  the  court. 

132  Section  10.  The  conservator  of  a  mentally  retarded  person 

133  shall  have  the  same  powers  and  duties,  except  as  to  the  custody 

134  oftheperson,astheguardianofamentallyretardedperson.  The 

135  limited  conservator  of  a  mentally  retarded  person  shall  have  only 

136  those  powers  and  duties  as  are  defined  in  the  court  order 

137  appointing  him.    The  conservator  or  limited  conservator  of  a 

138  mentally  retarded  person  shall  give  bond  as  prescribed  in  chapter 

139  two  hundred  five,  except  that  responsibilities  for  the  education 

140  or  habilitation  of  the  ward  shall  be  considered  by  the  court  in 

141  terms  of  the  ward's  degree  of  retardation. 

142  Section  11.    The  conservator  or  limited  conservator  of  a 

143  mentally  retarded  person  may  be  discharged  by  the  probate 

144  court,  upon  the  application  of  the  ward  or  otherwise,  when  it 

145  appears  that  the  conservatorship  or  limited  conservatorship  is  no 

146  longer  necessary.    In  the  event  of  the  death,  resignation  or 

1 47  removal  of  the  conservator  or  limited  conservator  of  a  mentally 

148  retarded  person,  the  court,  on  the  application  of  the  former  ward 

149  and  after  notice  to  his  heirs,  presumptive  or  apparent,  including 
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150  the  husband  or  wife,  if  any,  may  certify  that  the  said  ward  is 

151  discharged  by  operation  of  law,  and,  if  it  so  appears,  that  the 

152  conservatorship  or  limited  conservatorship  of  said  ward  is  no 

153  longer  necessary. 

154  Section  12.  A  mentally  retarded  person  or  a  relative  or  next 

155  friend  of  such  person  may  file  a  petition  for  the  removal  of  a 

156  conservator  or  limited  conservator  of  such  person. 

157  Section  13.  Upon  petition  of  a  mentally  retarded  person  or  a 

158  relative  or  next  friend  of  such  person,  the  court  may,  if  it  finds 

159  that  the  welfare  of  said  mentally  retarded  person  requires  the 

160  immediate  appointment  of  a  temporary  conservator  or  tem- 

161  porary  limited  conservator  of  his  property,  appoint  a  temporary 

1 62  limited  conservator  of  such  mentally  retarded  person ,  with  such 

163  notice,  if  any,  that  it  shall  require,  and  may  in  like  manner 

1 64  discharge  him  or  terminate  the  trust.  Atemporaryconservatoror 

165  temporary  limited  conservator  of  a  mentally  retarded  person  may 

166  proceed  and  continue  in  the  execution  of  his  duties,  notwith- 

167  standing  an  appeal  from  the  decree  appointing  him,  until  it  is 

168  otherwise  ordered  by  the  supreme  judicial  court,  or  until  the 

169  trust  is  legally  terminated.    In  no  event  shall  such  temporary 

1 70  conservatorship  or  temporary  limitedconservatorship  beineffect 

171  for  a  period  of  more  than  ninety  days. 

172  Section  14.    If  a  guardian,  limited  guardian,  conservator  or 

1 73  limited  conservator  for  a  mentally  retarded  person  is  appointed, 

174  the  court  shall  make  an  allowance,  to  be  paid  by  the  guardian, 

175  limited  guardian,  conservator  or  limited  conservator,  for  all 

176  reasonable  expenses  by  the  ward  in  opposing  the  petition. 

177  Section  15.  The  general  powers  and  duties  of  any  guardian, 

178  limited  guardian,  conservator  or  limited  conservator  of  a 

179  mentally  retarded  person  shall  be  the  same  powers  and  duties 

180  provided  for  in  section  thirty-seven  through  forty-eight  A  of 

181  chapter  two  hundred  one,  except  insofar  as  those  powers  and 

182  duties  have  been  limited  by  a  court  order  appointing  him. 

183  Section  16.  The  provisions  of  chapter  two  hundred  six  shall 

1 84  be  applicable  to  guardians,  limited  guardians,  conservators  and 

185  limited  conservators  of  mentally  retarded  persons. 
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An  Act  relative  to  the  appointment,  powers  and  duties  of  guardians  and 
conservators  for  mentally  retarded  persons. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 
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1  SECTION  1.    Chapter  201  of  the  General  Laws  is  hereby 

2  amended  by  striking  out  section  1 ,  as  most  recently  amended 

3  by  section  1  of  chapter  314  of  the  acts  of  1956  and  inserting 

4  in  place  thereof  the  following  section :  — 

5  Section  1.   The  probate  court  may,  if  it  appears  necessary  or 

6  convenient,  appoint  guardians  of  minors,  mentally  ill  and  men- 

7  tally  retarded  persons,  and  spendthrifts  and  conservators  of  the 

8  property  of  persons  by  reasons  of  advanced  age,  mental  weak- 

9  ness,  mental  retardation  or  physical  incapacity  unable  to  prop- 

10  erly  care  for  their  property,  who  are  inhabitants  of  or  residents 

11  in  the  county  or  who  reside  out  of  the  commonwealth  and 

12  have  estate  within  the  county. 

1  SECTION  2.  Said  chapter  201  is  hereby  further  amended  by 

2  striking  out  section  6,  as  most  recently  amended  by  section  2 

3  of  chapter  314  of  the  acts  of  1956,  and  inserting  in  place 

4  thereof  the  following  section :  — 

5  Section  6.   Two  or  more  relatives  or  friends  of  a  mentally  ill 

6  or  mentally  retarded  person,  or  the  mayor  and  alderman  of  a 

7  city  or  the  selectmen  of  a  town  in  which  he  is  an  inhabitant  or 

8  resident,  or  the  department  of  mental  health,  may  file  a  peti- 

9  tion  in  the  probate  court  asking  to  have  a  guardian  appointed 

10  for  him,  and  if  after  notice  as  provided  in  section  seven  and  a 

1 1  hearing  the  court  finds  that  he  is  incapable  of  taking  care  of 

12  himself  by  reason  of  mental  illness  or  mental  retardation,  it 

13  shall  appoint  a  guardian  of  his  person  and  estate.    A  copy  of 

14  such  appointment  shall  be  sent  by  mail  to  the  register  to  said 

15  department.    The  court  may  require  additional  medical  testi- 

16  mony  as  to  the  mental  condition  of  the  person  alleged  to  be 

17  mentally  ill  or  mentally  retarded  and  may  require  him  to 

18  submit  to  examination.    It  may  also  appoint  one  or  more 

19  physicians,  expert  in  mental  illness  or  mental  retardation,  to 

20  examine  such  person  and  report  their  conclusions  to  such 

21  court.   Reasonable  expense  incurred  in  such  examination  shall 

22  be  paid  out  of  the  estate  of  such  person  or  by  the  county  as 

23  may  be  determined  by  the  court. 

1  SECTION  3.   Said  chapter  201  is  hereby  further  amended  by 

2  striking  out  section  7,  as  most  recently  amended  by  section  3 

3  of  chapter  314  of  the  acts  of  1956,  and  inserting  in  place 

4  thereof  the  following  section :  — 

5  Section  7.    Upon  such  petition  the  court  shall  cause  not  less 

6  than  seven  days'  notice  of  the  time  and  place  appointed  for  the 

7  hearings  to  be  given  to  the  alleged  mentally  ill  or  mentally 

8  retarded  person,  to  the  department  of  mental  health,  and  if  the 

9  mentally  ill  or  mentally  retarded  person  is  entitled  to  any 
10  benefit,  estate  or  income  paid  or  payable  by  or  through  the 
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1 1  United  States  Veterans'  Bureau  or  its  successor,  to  said  bureau 

12  or  its  successor,  except  that  the  court  may,  for  cause  shown, 

13  direct  that  a  shorter  notice  be  given.    No  appointment  shall  be 

14  made  without  such  notice  to  the  heirs  apparent  or  presumptive 

15  of  the  alleged  mentally  ill  or  mentally  retarded  person,  includ- 

16  ing  the  husband  or  wife,  if  any,  as  the  court  may  order.   In  the 

17  matter  of  said  petition  and  all  subsequent  proceedings  relating 

18  thereto  said  bureau  or  its  successor  shall  be  deemed  to  be  a 

19  party  in  interest  if  the  alleged  mentally  ill  or  mentally  retarded 

20  person  is  so  entitled. 

1  SECTION  4.  Said  chapter  201  is  hereby  further  amended  by 

2  striking  out  section  12,  as  most  recently  amended  by  section  4 

3  of  chapter  314  of  the  acts  of  1956,  and  inserting  in  place 

4  thereof  the  following  section:  — 

5  Section  12.    The  guardian  of  a  mentally  ill  or  mentally  re- 

6  tarded  person  or  spendthrift  shall  have  the  care  and  custody  of 

7  the  person  of  his  ward,  except  as  provided  in  section  twenty- 

8  four,  and  the  management  of  all  his  estate,  and  shall  give  the 

9  bond  prescribed  in  section  one  of  chapter  two  hundred  and 

10  five  except  that  the  conditions  relative  to  the  education  of  the 

1 1  ward  shall  be  omitted. 

1  SECTION  5.  Said  chapter  201  is  hereby  further  amended  by 

2  striking  out  section  13,  as  most  recently  amended  by  section  5 

3  of  chapter  314  of  the  acts  of  1956,  and  inserting  in  place 

4  thereof  the  following  section :  — 

5  Section  13.    The  guardian  of  a  mentally  ill  or  mentally  re- 

6  tarded  person  or  spendthrift  may  be  discharged  by  the  probate 

7  court,  upon  the  application  of  the  ward  or  otherwise,  when  it 

8  appears  that  the  guardianship  is  no  longer  necessary;  except 

9  that  in  the  case  of  a  mentally  ill  or  mentally  retarded  person 

10  seven  days'  notice  of  the  petition  shall  be  given  to  the  depart- 

1 1  ment  of  mental  health.    In  the  event  of  the  death,  resignation 

12  or  removal  of  the  guardian  of  a  mentally  ill  or  mentally 

13  retarded  person,  the  court,  on  the  application  of  the  former 

14  ward  and  after  notice  to  his  heirs  apparent  or  presumptive, 

15  including  the  husband  or  wife,  if  any,  and  to  the  said  depart- 

16  ment,  may  certify  that  the  said  ward  is  discharged  by  operation 

17  of  law  and,  if  it  so  appears,  that  the  guardianship  of  said  ward 

18  is  no  longer  necessary. 

1  SECTION  6.  Said  chapter  201  is  hereby  further  amended  by 

2  striking  out  section  13 A,  as  most  recently  amended  by  section 

3  6  of  chapter  314  of  the  acts  of  1956  and  inserting  in  place 

4  thereof  the  following  section :  — 

5  Section  13 A.    Two  or  more  relatives  or  friends  of  a  mentally 

6  ill  or  mentally  retarded  person,  or  the  mayor  and  aldermen  of 
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7  a  city  or  the  selectmen  of  a  town  in  which  he  is  an  inhabitant 

8  or  resident,  or  the  department  of  mental  health,  may  file  a 

9  petition  for  the  removal  of  a  guardian  of  such  mentally  ill  or 
10  mentally  retarded  person. 

1  SECTION  7.  Said  chapter  201  is  hereby  further  amended  by 

2  striking  out  section  14,  as  most  recently  amended  by  section  7 

3  of  chapter  314  of  the  acts  of  1956,  and  inserting  in  place 

4  thereof  the  following  section:  — 

5  Section  14.  Upon  petition  of  a  mayor  or  the  selectmen,  the 

6  board  of  public  welfare,  the  department  of  mental  health,  or 

7  other  person  in  interest,  the  court  may,  if  it  finds  that  the 

8  welfare  of  a  minor,  a  mentally  ill  or  mentally  retarded  person 

9  or  spendthrift  requires  the  immediate  appointment  of  tempo- 

10  rary  guardian  of  his  person  and  estate,  appoint  a  temporary 

1 1  guardian  of  such  minor,  mentally  ill  or  mentally  retarded  per- 

12  son  or  spendthrift,  with  or  without  notice,  and  may  in  like 

13  manner  remove  or  discharge  him  or  terminate  the  trust.    A 

14  temporary  guardian  may  proceed  and  continue  in  the  execution 

15  of  his  duties,  notwithstanding  an  appeal  from  the  decree 

16  appointing  him,  until  it  is  otherwise  ordered  by  the  supreme 

17  judicial  court,  or  until  the  appointment  of  a  permanent  guard- 

18  ian,  or  until  the  trust  is  legally  terminated. 

1  SECTION  8.   Said  chapter  201  is  hereby  further  amended  by 

2  striking  out  section  16  and  inserting  in  place  thereof  the 

3  following  section :  — 

4  Section  16.    If  a  person  by  reason  of  advanced  age,  mental 

5  weakness  or  mental  retardation  is  unable  to  properly  care  for 

6  his  property,  the  probate  court  may,  upon  his  petition  or  upon 

7  the  petition  of  one  or  more  of  his  friends,  or  upon  petition  of 

8  the  department  of  mental  health,  or  if  a  person  by  reason  of 

9  physical  incapacity  is  unable  to  properly  care  for  his  property 

10  the  probate  court  may,  upon  his  petition  or  with  his  written 

1 1  assent  and  in  each  case  if  after  notice  as  provided  in  section 

12  seventeen  and  after  hearing  it  appears  that  such  person  is 

13  capable  of  properly  caring  for  his  property,  appoint  a  con- 

14  servator  to  have  charge  and  management  of  his  property,  sub- 

15  ject  to  the  direction  of  the  court. 

1  SECTION  9.  Said  chapter  201  is  hereby  further  amended  by 

2  striking  out  section  19  and  inserting  in  place  thereof  the 

3  following  section:  — 

4  Section  19.    A  conservator  shall  give  bond  like  that  required 

5  of  guardians  of  mentally  ill  and  mentally  retarded  persons 

6  omitting  the  conditions  relative  to  the  custody  of  the  ward. 

1  SECTION  10.    Said  chapter  201  is  hereby  further  amended 
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2  by  striking  out  section  20,  as  most  recently  amended  by 

3  section  8  of  chapter  314  of  the  acts  of  1956  and  inserting  in 

4  place  thereof  the  following  section :  — 

5  Section  20.    A  conservator  shall  have  the  same  powers  and 

6  duties  except  as  to  the  custody  of  the  person,  as  a  guardian  of 

7  a  mentally  ill  or  mentally  retarded  person ;  and  all  laws  relative 

8  to  the  jurisdiction  of  the  probate  court  over  the  estate  of  a 

9  person  under  guardianship  as  a  mentally  ill  or  mentally  re- 

10  tarded  person,  including  the  management,  sale  or  mortgage  of 

1 1  his  property  and  the  payment  of  his  debts,  shall  be  applicable 

12  to  the  estate  of  a  person  under  conservatorship. 

1  SECTION  11.    Said  chapter  201  is  hereby  further  amended 

2  by  striking  out  section  22,  as  most  recently  amended  by 

3  section  9  of  chapter  314  of  the  acts  of  1956,  and  inserting  in 

4  place  thereof  the  following  section :  — 

5  Section  22.    If  a  conservator  or  a  guardian  of  a  mentally  ill 

6  or  mentally  retarded  person  or  spendthrift  is  appointed,  the 

7  court  shall  make  an  allowance,  to  be  paid  by  the  conservator 

8  or  guardian,  of  all  reasonable  expenses  incurred  by  the  ward  in 

9  opposing  the  petition. 

1  SECTION  12.    Said  chapter  201  is  hereby  further  amended 

2  by  striking  out  section  24,  as  most  recently  amended  by 

3  chapter  350  of  the  acts  of  1963,  and  inserting  in  place  thereof 

4  the  following  section :  — 

5  Section  24.   The  guardian  of  a  married  woman,  unless  autho- 

6  rized  by  the  court  for  causes  which  the  court  considers  suffi- 

7  cient,  shall  not  have  the  care,  custody  or  education  of  his 

8  ward,  except  in  case  of  the  mental  illness  or  retardation  of  her 

9  husband,  or  of  his  abandoning  her  and  making  no  sufficient 
10  provision  for  her. 

1  SECTION  13.    Said  chapter  201,  is  hereby  further  amended 

2  by  striking  out  section  26,  as  most  recently  amended  by 

3  section  11  of  chapter  314  of  the  acts  of  1956,  and  inserting  in 

4  place  thereof  the  following  section :  — 

5  Section  26.    If  a  married  woman  is  by  reason  of  mental 

6  illness  or  mental  retardation  incompetent  to  release  her  right  of 

7  power  or  of  homestead,  a  guardian  may  be  appointed  for  her 

8  in  the  same  manner  as  if  she  were  sole,  with  the  powers  and 

9  duties  given  to  guardians  of  married  women  who  own  property, 

10  the  husband  or  any  suitable  person  may  be  appointed  such 

1 1  guardian. 

1  SECTION  14.    Said  chapter  201  is  hereby  further  amended 

2  by  striking  out  section  42,  as  most  recently  amended  by 
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3  section  13  of  chapter  314  of  the  acts  of  1956,  and  inserting  in 

4  place  thereof  the  following  section :  — 

5  Section  42.    The  probate  court  may,  upon  the  application  of 

6  the  guardian  of  a  mentally  ill  or  mentally  retarded  person  or  of 

7  a  child  or  the  guardian  of  a  child  of  a  mentally  ill  or  mentally 

8  retarded  person,  after  notice  to  all  other  persons  interested, 

9  authorize  and  require  the  guardian  of  such  mentally  ill  or 

10  mentally  retarded  person  to  apply  to  the  maintenance  and 

1 1  education  of  any  child  or  children  of  said  ward  such  portion  as 

12  the  court  orders  of  the  estate  of  the  ward,  which  is  not 

13  required  for  his  maintenance  and  support. 

1  SECTION  15.    Said  chapter  201  is  hereby  further  amended 

2  by  striking  out  section  43,  as  most  recently  amended  by 

3  section  14  of  chapter  314  of  the  acts  of  1956,  and  inserting  in 

4  place  thereof  the  following  section:  — 

5  Section  43.    The  probate  court  for  the  county  where  a 

6  guardian  of  a  mentally  ill  or  mentally  retarded  person  has  been 

7  appointed  may  make  an  allowance  out  of  the  estate  of  such 

8  mentally  ill  or  mentally  retarded  person  for  the  support  of  his 

9  wife,  to  be  paid  to  her  by  the  guardian  during  the  continuance 
10  of  the  guardianship  in  such  manner  as  the  court  orders. 

1  SECTION  16.    Said  chapter  201  is  hereby  further  amended 

2  by  striking  out  section  43A,  as  most  recently  amended  by 

3  section  15  of  chapter  314  of  the  acts  of  1956,  and  inserting  in 

4  place  thereof  the  following  section:  — 

5  Section  43 A.  The  probate  court,  upon  the  application  of  the 

6  guardian  or  dependent  parent  of  a  mentally  ill  or  mentally 

7  retarded  person,  and  after  such  notice  to  all  other  persons 

8  interested  as  it  directs,  may  authorize  such  guardian  to  apply 

9  towards  the  support  of  such  dependent  parent  such  portion  of 

10  the  estate  of  such  mentally  ill  or  mentally  retarded  person  not 

1 1  required  for  his  own  maintenance  and  support  as  it  may  order. 

1  SECTION  17.    Said  chapter  201  is  hereby  further  amended 

2  by  striking  out  section  45,  as  most  recently  amended  by 

3  section  16  of  chapter  314  of  the  acts  of  1956,  and  inserting  in 

4  place  thereof  the  following  section:  — 

5  Section  45.  If  property,  rights  or  benefits  given  by  will  or  by 

6  law  depend  upon  the  election,  waiver  or  other  act  of  a  person 

7  incompetent  by  reason  of  mental  illness  or  mental  retardation 

8  or  minority  to  perform  the  same,  his  guardian  may  make  such 

9  election  or  waiver  or  perform  such  act;  provided,  that  no 

10  waiver  of  the  provisions  of  a  will  under  this  section  shall  be 

1 1  valid  until  approved  by  the  probate  court  after  notice  to  such 

12  persons,  if  any,  as  the  court  shall  deem  proper  and  a  hearing 
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13  thereon,  and  provided  also  that  if  a  power  is  vested  in  a 

14  mentally  ill  or  mentally  retarded  person  for  his  own  benefit,  or 

15  his  consent  is  required  for  the  exercise  of  any  power  where  the 

16  power  of  consent  is  in  the  nature  of  a  beneficial  interest  in 

17  himself,  his  guardian  may,  by  order  of  the  probate  court,  made 

18  after  notice  to  such  persons,  if  any,  as  the  court  shall  deem 

19  proper,  exercise  the  power  or  give  the  consent  in  such  manner 

20  as  shall  be  authorized  or  directed  by  the  order.    If,  in  any  case 

21  where  the  guardian  of  a  ward  incompetent  by  reason  of  mental 

22  illness  or  mental  retardation  or  minority  has  not  waived  the 

23  provisions  of  the  will  of  the  ward's  spouse  or  brought  a 

24  petition  under  this  section  for  approval  of  a  waiver  of  the 

25  provisions  thereof  and  a  guardian  ad  litem  has  been  appointed 

26  under  section  one  B  of  chapter  one  hundred  and  ninety-two, 

27  such  guardian  ad  litem  is  of  the  opinion  that  a  waiver  of  the 

28  provisions  thereof  is  for  the  benefit  and  for  the  best  interests 

29  of  the  ward,  and  the  guardian  fails  to  take  such  action  after 

30  written  demand  made  upon  him,  such  guardian  ad  litem  as 

31  next  friend  may  waive  the  provisions  thereof  subject  to  the 

32  approval  of  the  probate  court  as  hereinbefore  provided. 

1  SECTION  18.    Said  chapter  201  is  hereby  further  amended 

2  by  striking  out  section  48A,  as  most  recently  amended  by 

3  section  39  of  the  acts  of  1961,  and  inserting  in  place  thereof 

4  the  following  section :  — 

5  Section  48 A.   Upon  application  therefor  by  a  conservator  or 

6  by  a  guardian  of  a  mentally  ill  or  mentally  retarded  person  or  a 

7  spendthrift,  whose  ward  is  a  resident  of  the  commonwealth, 

8  the  probate  court,  after  such  notice  as  it  deems  necessary,- and 

9  a  hearing,  may  authorize  such  conservator  or  guardian  to 

10  deposit  for  the  purpose  hereinafter  stated,  in  a  savings  bank  or 

11  in  a  savings  account  in  a  trust  company,  within  the  common- 

12  wealth  or  on  paid  up  shares  and  accounts  of  and  in  a  co-opera- 

13  live  bank,  a  sum  not  exceeding  five  hundred  dollars,  or  may 

14  authorize  said  conservator  or  guardian  or  a  savings  and  loan 

15  association  located  within  the  commonwealth,  in  a  sum  not 

16  exceeding  five  hundred  dollars,  to  be  expended  solely  for,  or 

1 7  towards  the  expense  of,  the  burial  of  his  ward.    Such  deposit  or 

1 8  purchase  shall  be  made  in  the  name  of  the  judge  of  probate  for 

19  the  time  bemg,  and  shall  be  subject  to  the  order  of  the  judge 

20  and  of  his  successors  in  office.   The  person  making  such  deposit 

21  or  purchase  shall  file  in  the  probate  court  a  memorandum 

22  thereof  and  the  deposit  book  or  share  account  book,  and  the 

23  amount  so  deposited  or  purchased  shall,  for  the  purpose  of  the 

24  accounting  by  said  guardian  or  conservator  be  allowed  as  pay- 

25  ment.    Upon  the  death  of  such  ward,  the  probate  court  may, 

26  upon  application  and  after  like  notice  and  hearing,  order  the 
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27  payment  of  such  deposit  or  purchase,   together  with  any 

28  accrued  interest  thereon,  hereinafter  referred  to  as  such  deposit 

29  or  purchase,  to  the  executor  of  the  will  of  such  ward  or  to  the 

30  administrator  of  the  estate,  to  be  expended  by  him  only  for 

31  the  purpose  hereinbefore  stated,  and,  in  case  no  executor  or 

32  administrator  is  appointed,  said  court  may  order  payment  from 

33  such  deposit  or  purchase  together  with  any  accrued  interest 

34  thereon  to  any  undertaker  or  other  person,  of  any  charge  for 

35  such  burial  or  sum  expended  therefor  which  it  finds  to  be 

36  proper,  but  not  exceeding  the  amount  of  such  deposit  or 

37  purchase  together  with  any  accrued  interest  thereon,  or  may 

38  apportion  such  deposit  or  purchase  together  with  any  accrued 

39  interest  thereon  between  several  claimants  for  such  charges  or 

40  expenses  but  in  no  event  to  exceed  the  total  amount  of  such 

41  charges,  or  expenses;  provided  that  any  balance  remaining  after 

42  the  payment  of  such  charges  or  expenses  shall  become  general 

43  assets  of  the  estate.    The  provisions  of  chapter  two  hundred  A 

44  shall  not  be  applicable  to  funds  deposited  under  this  section. 

1  SECTION  19.    Chapter  206  of  the  General  Laws  is  hereby 

2  amended  by  striking  out  section  7,  as  most  recently  amended 

3  by  section  18  of  chapter  314  of  the  acts  of  1956,  and  inserting 

4  in  place  thereof  the  following  section :  — 

5  Section  7.    No  final  account  or  discharge  of  a  guardian  of  a 

6  mentally  ill  or  mentally  retarded  person  shall  be  allowed  unless 

7  at  least  seven  days'  notice  has  been  given  to  the  department  of 

8  mental  health.    No  account  of  a  guardian  of  a  mentally  ill  or 

9  mentally  retarded  person  or  of  a  conservator  shall  be  allowed 

10  without  such  notice  as  the  court  may  order  to  the  United 

1 1  States  Veterans'  Bureau  or  its  successor  if  the  ward  is  entitled 

12  to  any  benefit,  estate  or  income  paid  or  payable  by  or  through 

13  said  bureau  or  its  successor. 


A  "mentally  retarded"  person  is  one  who  as  a  result  of  in- 
adequately developed  or  impaired  intelligence  is  substantially 
limited  in  his  abihty  to  learn  or  adapt  to  estabUshed  standards 
available  which  measure  a  person's  ability  to  function  in  the 
community.  Because  a  person  is  "retarded"  it  does  not  follow 
that  such  person  is  "mentally  ill"  merely  by  reason  of  retarda- 
tion. ^ 


iSee  G.L.  Chapter  123,  §  1,  for  certain  legal  definitions  under  the  new  (1971 
Mental  Health  Code. 
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Since  the  degree  of  retardation  ranges  from  the  severe  case 
requiring  permanent  custodial  care  to  the  mild  case  where  the 
individual  can  almost  function  "normally"  in  society,  the  term 
obviously  covers  a  wide  range. 

Both  of  these  bills  have  for  their  purpose  the  enactment  of 
statutory  authority  for  the  appointment  of  a  guardian  or  con- 
servator for  a  person  who  is  "mentally  retarded." 

A  retarded  person  is  not  necessarily  mentally  ill  so  that  a 
guardian  could  be  appointed  for  him  under  the  present  statute 
on  the  basis  that  "he  is  incapable  of  taking  care  of  himself  by 
reason  of  mental  illness." 

Chapter  201  of  the  General  Laws 

If  a  retarded  person  is  a  minor,  a  guardian  can  be  appointed 
under  Chapter  201,  §  2,  and  a  minor  over  14  can  nominate  his 
own  guardian.  A  conservator  can  be  appointed  for  a  person 
who  is  incapable  of  caring  for  his  property  by  reason  of  (a) 
advanced  age,  (b)  mental  weakness,  or  (c)  if  such  person  peti- 
tions or  consents  to  the  appointment  because  of  his  physical 
incapacity  alone.  A  retarded  person  may  not  be  mentally 
weak  or  of  advanced  age  or  with  a  physical  incapacity  to  per- 
mit the  appointment  of  a  conservator  on  the  grounds  now  set 
forth  in  the  statute.  In  general  it  has  been  customary  for  the 
probate  court  to  appoint  guardians  and  conservators  for  re- 
tarded persons  either  on  the  basis  of  physical  incapacity  or  on 
the  basis  of  the  "spendthrift"  idea. 

The  first  bill  (H  5513)  would  establish  a  particular  kind  of 
class  of  conservators  and  guardians  for  retarded  persons.  One 
concept  in  H  5513  calls  for  the  possible  appointment  of  "limit- 
ed" guardians  or  conservators.  One  of  the  features  of  H  5513 
is  that  the  court  might  grant  to  a  "limited"  guardian  or  con- 
servator less  authority  than  would  be  enjoyed  by  a  conven- 
tional fiduciary  acting  in  this  capacity. 

The  second  bill  (H  3366)  would  introduce  into  the  existing 
statutes  clear  authority  to  appoint  conservators  and  guardians 
for  mentally  retarded  persons  in  the  same  manner  and  subject 
to  the  same  authority  and  limitations  as  all  other  guardians 
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and  conservators.  To  the  community  at  large  it  would  appear 
preferable  that  a  guardian  or  conservator  could  be  dealt  with 
without  the  necessity  of  inquiring  as  to  whether  there  were  any 
special  Hmitations  on  him.  It  is,  therefore,  reasonable  to 
avoid  the  creation  of  a  special  species  if  possible. 

Spendthrifts 

Another  type  of  guardianship  is  authorized  under  G.L. 
Chapter  201,  §  8.  If  a  person  "wastes  or  lessens  his  estate"  so 
as  to  expose  his  family  or  himself  to  want  or  suffering,  he  may 
be  adjudged  a  spendthrift,  and  a  guardian  may  be  appointed 
who  shall  have  care  and  custody  of  the  spendthrift  "and  the 
management  of  all  his  estate."  ^ 

A  spendthrift  must  demonstrate  his  irresponsibiUty  by  "ex- 
cessive drinking,  gaming,  idleness,  or  debauchery"  (G.L.  Chap- 
ter 201,  §  8). 

A  spendthrift  is  not  "mentally  ill"  and  there  is  absolutely  no 
impUcation  that  because  a  person  is  under  conservatorship  he 
is  "mentally  ill"  {Bradford  v.  Parker,  327  Mass.  446). 

We  are  convinced  that  the  procedures  of  H  5513  "Appendix 
C,"  which  would  create  a  special  class  of  guardians  and  con- 
servators, is  not  the  practical  solution  sought  by  the  Depart- 
ment of  Mental  Health  or  the  Massachusetts  Association  for 
Retarded  Children,  Inc.  These  two  interested  groups  do  not 
want  H  3366,  which  adds  "mentally  retarded  persons"  to 
those  for  whom  guardians  and  conservators  can  now  be  ap- 
pointed, but,  with  the  Bureau  of  Developmental  Disabilities, 
favor  H  5513  or  "no  legislation."  We  have  been  informed  that 
H  5513  was  intended  as  an  alternative  to  H  3366. 

The  Basis  of  the  Proposals 

Dr.  Doris  S.  Fraser,  Director  of  the  Bureau  of  Develop- 
mental Disabihties,  cites  that  under  the  newest  programs  affect- 
ing retardates  (a)  an  evaluation  of  legal  competence  and  recom- 


^Custody  of  a  married  woman  is  not  in  the  guardian  unless  her  husband  is  men- 
tally Ul  (G.L.  Chapter  201,  §  24). 
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mendation  for  guardianship,  where  appropriate,  must  be  made 
under  Chapter  123,  and  (b)  current  trends  in  the  field  of  mental 
retardation  are  toward  deinstitutionalization  which  will  place 
more  retarded  persons  in  different  forms  of  community  settings 
which  in  turn  will  increase  the  risks  to  the  individual  of  social 
exploitation  or  abuse. 

Dr.  Eraser's  point  of  view  is  based  on  her  concern  that  the  re- 
tarded person  should  "operate  as  independently  as  his  or  her 
capacities  permit  while  at  the  same  time  designating  a  legal 
representative  who  can  assist  the  individual  in  avoiding  social 
exploitation  or  abuse." 

We  note  that  among  some  very  competent  social  agencies 
there  seems  to  be  a  great  misunderstanding  of  the  concept  of 
the  conservator  under  Massachusetts  law.  We  find  many 
people  do  not  know  that  the  conservator  (a)  does  NOT  have 
custody,  and  (b)  does  not  imply  any  mental  illness.  It  is  said 
that  some  retardates  may  not  need  a  "full"  guardian  or  con- 
servator. 

There  is  a  substantial  body  of  law  on  the  subject  of  guardians 
and  conservators.  Some  of  the  existing  law  is  found  in  statutes, 
much  in  court  decisions. 

The  law  protects  the  property  rights  and  the  personal  rights 
of  the  ward.  It  cannot  spell  out  or  approve  specific  methods 
of  medical,  psychological,  or  other  treatment  which  may  be 
suggested,  later  modified,  and  often  under  constant  change. 

In  our  view  the  probate  judge  must,  on  all  of  the  evidence 
that  can  properly  be  produced,  make  the  decisions  and  con- 
tinue to  supervise  the  preservation  of  the  personal  and  proper- 
ty rights  of  the  developmentally  disabled  person. 

We  deem  it  now  incontrovertible  in  Massachusetts  that  the 
social  agency  which  delivers  service  should  not  also  be  over- 
taxed with  financial  responsibility  which  it  often  cannot  dis- 
charge because  of  the  pressure  of  its  prime  function. 

A  Conservator  Does  Not  Control  the  Person 

A  "full"  conservator  under  G.L.  Chapter  201,  §  14,  has  no 
custody  of  the  person,  has  no  particular  duty  as  to  marriage  of 
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the  ward,  has  no  control  over  such  things  as  driver's  hcenses, 
has  no  title  to  property  of  the  ward,  but  does  have  custody 
of  it. 

A  person  under  conservatorship  does  not  have  his  right  to 
make  contracts  suspended  {Butler  v.  Butler,  225  Mass.  22). 

Experience  in  Other  States 
Ohio 

Under  the  Ohio  Revised  Code,  Sec.  5119.85: 

"(D)  Protector  means  the  Division  of  Mental  Retardation  or 
an  agency  under  contract  with  the  division  with  or  without  court  ap- 
pointment to  provide  guidance,  service,  and  encouragement  in  the 
development  of  maximum  self-reliance  to  a  mentally  retarded  or 
other  developmentally  disabled  person^  independent  of  any  deter- 
mination of  incompetency. 

"(E)  Protective  Service  means  performance  of  the  duties  of 
a  guardian  or  trustee  or  acting  as  a  protector  with  respect  to  a  men- 
tally retarded  or  other  developmentally  disabled  person."^ 

The  Ohio  plan  calls  for  the  Ohio  Division  of  Mental  Re- 
tardation (comparable  to  the  Massachusetts  Bureau  of  De- 
velopmental Disabilities)  to  act  as  "guardian,  trustee,  or  pro- 
tector" either  on  the  application  of  the  retardate,  an  interested 
person,  a  parent,  or  under  a  will.  This  law  became  effective 
March  23,  1972. 

Colorado 

Under  the  Colorado  plan,  effective  April  14,  1971  (Col.  Rev. 
Stats.  Art.  9  of  Ch.  153),  there  is  a  provision  for  guardianship 
of  mentally  retarded  persons.  Such  guardian  can  be  ap- 
pointed guardian  of  the  person  or  property  or  both. 

In  Colorado  there  is  also  a  "hmited  guardianship"  of  a  re- 
tardate. The  feature  of  this  law  is  to  allow  the  retardate  (a)  all 
of  his  earnings  if  over  21  and  self-supporting,  and  (b)  the  power 
to  contract  for  up  to  one-month's  wages  or  $300,  whichever  is 
greater. 


iThis  definition  includes  a  retardate. 

2ln  the  new  Ohio  statute  "feeble  minded"  became  "mentally  retarded." 
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In  Colorado  a  nonprofit  corporation  can  be  guardian  of  the 
person  only.  This  is  wholly  unlike  Ohio  where  the  state 
agency  is  the  guardian  of  person  and  property.  The  Colorado 
law  is  a  weak  and  watered  down  version  of  the  1969  New  York 
law. 

New  York 

In  New  York  under  Section  1750  of  the  Surrogates  Court 
Procedure  Act,  a  guardian  of  a  mentally  retarded  person  can 
be  extended  beyond  the  age  of  21  if  (a)  both  parents  consent, 
if  Uving,  and  apply,  (b)  a  physician/psychologist  team  (2)  cer- 
tifies incompetency  to  manage  the  person  or  his  affairs  by 
reason  of  retardation,  and  (c)  the  court  finds  it  is  appropriate. 

A  limited  guardianship  is  provided  in  Ncw  York  under  Sec- 
tion 1751  under  the  same  concept  as  in  Colorado.  In  New 
York  a  nonprofit  corporation  may  be  guardian  of  the  person 
only. 

Conclusion 

It  is  our  inescapable  conclusion  that  the  appointment  of  a 
guardian  or  conservator  under  G.L.  Chapter  201  is  sufficient 
in  most  cases,  excepting  where  it  might  be  useful  to  allow  the 
retardate  to  keep  his  salary  and  make  contracts  up  to  $300. 

Within  the  year  a  situation  was  discovered  in  a  town  near 
Boston  in  which  a  retardate  had  been  victimized  for  several 
years  and  forced  to  surrender  most  of  his  wages  to  a  parasitic 
degenerate  "shake-down  artist." 

We  do  not  oppose  the  adoption  of  a  probate  court  rule  re- 
quiring an  evaluation  by  a  medical/psychological  team  before 
a  conservator  is  appointed  for  a  retardate.  A  medical  certi- 
ficate is  now  required  in  any  event. 

We  are  not  persuaded  that  the  Ohio  law  or  the  Colorado 
statute  are  blazing  beacons  on  the  road  to  progress.  The  Ohio 
law  clearly  indicates  a  burgeoning  bureaucracy  to  "protect" 
the  developmentally  disabled.  We  need  no  "out-patient" 
version  of  what  the  new  G.L.  Chapter  123  was  designed  to 
remedy. 
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The  "family"  or  private  "protector"  may  well  file  his  ac- 
counts with  a  state  agency  just  as  he  does  now  with  the  con- 
servatorship of  a  person  receiving  benefits  from  the  Veteran's 
Administration.  H  5513  is  not  the  answer.  H  3366  is  closer 
to  the  answer.  If  a  special  section  of  Chapter  201  was  en- 
acted to  cover  the  same  ground  as  Sec.  1751  of  the  New  York 
law  and  Ch.  153,  Art.  9,  Sec.  17  of  the  Colorado  law,  it  could 
provide : 


1973  DRAFT  ACT 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  Gen- 
eral Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

Chapter  201  of  the  General  Laws  is  hereby  amended  by  adding 
the  following  section:  — 

Any  conservator  appointed  under  this  chapter  may  file  a  petition 
with  the  probate  court,  without  notice,  for  authority  to  permit  any 
retarded  person  twenty-one  years  of  age  or  more,  who  is  substantially 
self-supporting  by  means  of  his  wages  or  earnings,  to  retain,  receive, 
and  expend  such  wages  or  earnings  from  such  employment.  Upon 
the  allowance  of  such  petition,  such  conservator  shall  not  be  held 
liable  to  account  for  such  wages  or  earnings.  Upon  discovery  of  in- 
formation to  the  effect  that  such  retarded  person  is  demonstrating 
lack  of  capacity  to  manage  his  wages  or  earning,  the  court  may,  with 
such  notice  to  the  ward  as  the  court  may  order,  revoke  such  authority. 

This  draft  act  is  recommended  only  if  H  3366,  or  legislation 
similar  to  that  bill,  is  enacted. 

Removal  of  Conservators 

We  point  out  that  G.L.  Chapter  201,  §  18,  calls  for  the  dis- 
charge (removal)  of  a  conservator  if  no  longer  necessary. 
This  procedure  was  not  understood  by  several  of  the  social 
agencies  interested  in  this  type  of  legislation. 
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CERTAIN  PAYMENTS  UNDER  WILLS  AND 
TRUSTS  TO  MINORS 


HOUSE  .  .  .  (1972)  ...  No.  1281 


An  Act  for  certain  payment  under  wills  and  trusts  to  minors. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Chapter  197  shall  have  the  following  section  23 A  added:  — 

2  When  a  will  or  a  trust  contains  a  bequest  of  personal  proper- 

3  ty,  or  a  pecuniary  legacy  to  a  minor,  or  provides  for  payment 

4  of  income  or  principal  to  a  minor,  the  executor,  administrator, 

5  or  trustee,  if  specifically  authorized  to  do  so  by  the  terms  of 

6  the  will  or  trust,  may  pay  or  distribute  such  bequest,  legacy,  or 

7  income  or  principal  to  the  parent  of  such  minor  or  to  any 

8  adult  person  who  shall  have  custody  and  care  of  such  minor,  or 

9  with  whom  such  minor  shall  be  residing,  or,  in  the  case  of  a 

10  minor  who  has  attained  the  age  of  eighteen  years,  directly  to 

11  such  minor;  and  the  receipt  of  the  distributee  shall  discharge 

12  the  fiduciary  making  such  payment  or  distribution  from  any 

13  further  responsibility  for  the  money  or  property  so  paid  or 

14  distributed  or  for  its  disposition  by  the  distributee. 

We  do  not  recommend  this  bill. 

The  thrust  of  this  bill  is  to  permit  a  trustee  under  a  testa- 
mentary or  inter  vivos  trust  to  make  certain  payments  directly 
to  a  minor  or  to  persons  with  whom  the  minor  may  be  resid- 
ing or  to  adult  persons  in  whose  custody  the  minor  may  be. 

At  present  a  person  making  a  trust  can  provide  as  part  of 
the  authority  to  be  exercised  by  the  trustee  that  such  trustee  is 
permitted : 

".  .  .  to  make  any  payment  or  distribution  directly  to  any  bene- 
ficiary whether  or  not  competent  or  to  apply  the  same  for  his  benefit, 
and  in  the  case  of  a  minor  to  deposit  the  same  in  a  savings  bank  in 
his  name  or  to  invest  the  same  in  a  custodianship  or  trust  for  his 
benefit." 

This  provision  does  not  depend  on  statutory  authority  but 
is  in  common  use.    Many  of  the  aspects  of  the  creation  and 
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management  of  trusts  do  not  depend  on  statutory  authority; 
such  payments  are  not  prohibited  by  statute.  Many  drafts- 
men of  trusts  provide  simply  that  payments  to  a  minor  or  to  a 
person  under  disabihty  or  even  to  a  beneficiary  not  under  dis- 
abihty  may  be  made  "to  or  for  the  benefit  of  such  person."  It 
would  appear  that  no  statutory  authority  is  needed  to  permit 
the  trustee  to  make  payments  either  directly  or  for  the  benefit 
of  a  minor  provided  that  a  trust  instrument  is  properly  drafted. 

Under  this  bill  it  is  proposed  that  upon  making  such  pay- 
ments the  trustee  is  discharged  from  any  further  responsi- 
bility. At  present  it  is  the  duty  of  the  trustee  to  be  sure  that 
the  payments  are  in  fact  made  for  the  benefit  of  the  minor  re- 
gardless of  the  method  of  applying  funds. 

We  do  not  see  any  reason  to  depart  from  the  present  prac- 
tice. There  is  not  sufficient  reason  for  the  proposed  legisla- 
tion. It  is  the  duty  of  the  trustee  to  check  continually  to  make 
sure  that  payments  are  being  made  in  accordance  with  the 
provisions  of  the  trust. 


REPEALING  THE  LAW  RELATIVE  TO  COMMON 
TRUST  FUNDS 


SENATE  .  .  .  (1972)  ...  No.  207 


An  Act  repealing  the  law  relative  to  common  trust  funds. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Chapter  two  hundred  three  A  of  the  General  Laws  is  here- 

2  by  repealed. 
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HOUSE  .  .  .  (1972)  ...  No.  2441 


An  Act  repealing  the  law  relative  to  common  trust  funds. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
senbled,  and  by  the  authority  of  the  same,  as  follows: 

1  Chapter  203A  of  the  General  Laws  is  hereby  repealed. 

The  Council  was  asked  to  consider  S  207  and  H  2441,  both 
of  which  seek  to  repeal  G.L.  Chapter  203  A  (the  Uniform  Com- 
mon Trust  Fund  Act)  which  was  enacted  by  Massachusetts  in 
1969.  This  act  is  in  effect  in  a  number  of  states,  including 
California,  Ilhnois,  Maine,  New  Hampshire,  Ohio,  Texas  and 
Michigan.  The  purpose  of  the  act  is  to  allow  for  the  establish- 
ment of  common  trust  funds  into  which  trust  assets  of  several 
fiduciaries  may  be  placed  for  investment  under  appropriate 
circumstances. 

The  Uniform  Act  replaces  a  previous  statute  entitled  "Col- 
lective Investment  of  Small  Trust  Funds,"  which  was  enacted 
in  Massachusetts  in  1941.  The  1941  act  as  amended  provided 
for  common  trust  funds  also. 

We  have  discovered  no  reason  why  this  act  should  be  re- 
pealed. The  repeal  of  a  common  trust  fund  act  would  be 
harmful  and  cause  tremendous  confusion.  Common  trust 
funds  are  well  established  in  Massachusetts. 
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PERMITTING  THE  DEPOSIT  OF  FUNDS 
OF  AN   UNSETTLED  ESTATE   IN   CERTAIN  BANKS 


HOUSE  .  .  .  (1972)  ...  No.  3369 


An  Act  permitting  the  deposit  of  funds  of  an  unsettled  estate  in  certain 
banks  and  other  institutions. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Section  41  of  chapter  215  of  the  General  Laws  is  amended 

2  by  Striking  out  the  last  sentence  in  said  section  and  inserting  in 

3  place  thereof  the  following  sentence :  —  or  it  may  authorize  the 

4  money  to  be  deposited  in  any  bank  or  savings  institution  in  the 

5  commonwealth  empowered  to  receive  such  deposits  and  said 

6  sums  shall  be  placed  in  ninety  day  notice  accounts  at  the 

7  maximum  amount  of  interest  payable  upon  any  other  savings 

8  account  in  said  bank  or  institution. 

To  allay  any  fear  that  the  probate  court  may  not  make 
temporary  investments  under  G.L.  Chapter  215,  §  41,  in 
"Special  Notice  Accounts,"  we  recommend  that  §  41  be  a- 
mended  by  passage  of  the  following  draft  act  which  accomp- 
hshes  the  purpose  of  H  3369  of  1972. 

Higher  interest  is  paid  on  savings  accounts  if  the  depositor 
agrees  to  keep  the  money  on  deposit  for  a  specific  period.  The 
typical  plans  offered  in  1972  by  some  savings  banks  are  these: 

Withdrawal  on  demand  5V^% 

Withdrawal  on  90-day  notice  5%% 

Withdrawal  only  after  one  year  or  on  one-year's  notice  6% 

Many  probate  deposits  are  for  several  years  until  the  true 
beneficiary  attains  the  age  of  majority.  We  are  certain  that 
proper  contracts  can  be  made  for  withdrawals  as  may  be  ap- 
propriate. 
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1973  DRAFT  ACT 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  Gen- 
eral Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

Section  41  of  chapter  215  of  the  General  Laws  is  amended  by 
striking  out  the  last  sentence  in  said  section  and  inserting  in  place 
thereof  the  following  sentence :  —  or  it  may  authorize  the  money  to 
be  deposited  in  any  bank  or  savings  institution  in  the  commonwealth 
empowered  to  receive  such  deposits  and  said  sums  may  be  placed  in 
accounts  which  require  prior  notice  of  intention  to  withdraw,  and 
further  provided  that  interest  is  payable  on  such  accounts  at  a  rate 
higher  than  accounts  where  no  notice  to  withdraw  is  required. 


AUTHORIZING  A  MARRIED  WOMAN  TO  USE 
HER  MAIDEN  NAME 

HOUSE  .  .  .  (1972)  ...  No.  3364 

An  Act  authorizing  a  married  woman  to  use  her  maiden  name  after  filing 
A  notice  of  intent  to  do  so. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1.    Chapter  207  of  the  General  Laws  is  hereby 

2  amended  by  inserting  after  section  45  the  following  section :  — 

3  Section  45 A.    A  woman  who  wishes  to  continue  to  use  her 

4  maiden  name  after  her  marriage  may  do  so  after  filing  with  the 

5  officer  authorized  by  law  to  receive  the  certificate  of  marriage 

6  a  notice  of  her  intent  to  use  her  maiden  name,  and  when  such 

7  notice  of  intent  has  been  filed,  she  may  use  such  name  for  all 

8  purposes,  including  that  of  registering  to  vote. 

1  SECTION  2.   Section  34  ofchapter  262  ofthe  General  Laws 

2  is  hereby  amended  by  inserting  after  clause  (46)  the  following 

3  clause:  — 

4  (46 A)   For  recording  a  notice  of  intent  of  a  married  woman 

5  to  use  her  maiden  name,  one  dollar. 
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In  the  class  action  brought  by  Ms.  Wendy  Forbush  (and 
others  similarly  situated)  against  Governor  George  Wallace  of 
Alabama,  92  S.  Ct.  1197  (1972),  it  was  held  that  an  Alabama 
law  requiring  a  woman  to  assume  her  husband's  surname 
upon  marriage  had  a  rational  basis  and  was  enacted  to  control 
an  area  where  the  state  had  a  legitimate  interest.  The  Ala- 
bama case  involved  a  driver's  license. 

We  are  mindful  that  a  person  may  call  himself  or  herself  by 
any  name  at  all,  unless  there  is  an  illegal  aspect  to  the  matter. 

The  Commonwealth  and  its  subdivisions  must  keep  many 
public  records  which  have  been  based  on  the  assumption  by  a 
married  woman  of  her  husband's  name. 

If  a  married  woman  continued  to  carry  on  her  legal  affairs 
under  her  maiden  name,  a  great  amount  of  confusion  and  un- 
certainty would  result.  There  is  a  rational  basis  to  the  present 
system.  Some  married  women  might  have  problems  conduct- 
ing business  under  their  maiden  name  if  they  sought  to  pledge 
the  credit  of  their  husband. 

For  those  married  women  who  wish  to  use  their  maiden 
name  on  social  occasions,  and  where  serious  legal  affairs  are 
not  involved,  we  see  no  problem  nor  the  necessity  for  any 
legislation. 

We  believe  that  the  Commonwealth  has  a  legitimate  in- 
terest in  maintaining  usable  public  records,  and  this  interest 
will  suffer  if  some  women  should,  although  married,  use  their 
"maiden"  name  while  most  probably  would  continue  to  use 
the  name  of  their  husband. 

We  do  not  recommend  this  bill. 
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III.  CIVIL  PROCEDURE 

1.  Extending  The  Jurisdiction  Of  The  Six  Man  Jury 
Sessions  In  The  District  Court 

2.  Providing  For  Trial  By  Jury  Of  Certain  Civil  Cases 
In  The  Boston  Municipal  Court  Which  Have  Been 
Transferred   From  The   Superior  Court 

3.  Prohibiting  Admission  Of  Evidence  Of  Disbelief 
In  God  To  Affect  Credibility  Of  A  Witness 

4.  Further  Regulating  The  Trial  Of  Small  Claims 
Cases 

5.  "De  Novo"  Trials  Of  Teachers  Or  Superintendents 
Who  Have  Been  Dismissed  By  Vote  Of  The  School 
Committee 

6.  Providing  For  Designation  Of  Certain  Persons  As 
Expert    Witnesses    For    The    Appellate   Tax    Board 

7.  Sufficiency  Of  Notices  To  Determine  Leases  And 
Estates  At  Will 


EXTENDING  THE  JURISDICTION  OF  THE  SIX 
MAN  JURY  SESSIONS  IN  THE  DISTRICT  COURT 

HOUSE  .  .  .  (1972)  .  .  .  Na  2972 


An  Act  extending  the  jurisdiction  of  the  six  man  jury  sessions  in  the  district 

COURT. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1.    Section  1  of  chapter  628  of  the  acts  of  1964 

2  be  amended  by  inserting  after  the  phrase  "or  of  any  other 

3  misdemeanor",  as  it  appears  in  the  first  paragraph  the  phrase 

4  "or  any  felony  within  the  jurisdiction  of  the  district  court." 

1  SECTION  2.    Section  1  of  chapter  629  of  the  acts  of  1964 

2  be  amended  by  inserting  after  the  phrase  "or  of  any  other 
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3  misdemeanor",  as  it  appears  in  the  first  paragraph  the  phrase 

4  "or  any  felony  within  the  jurisdiction  of  the  district  court." 

1  SECTION  3.    Section  1  of  chapter  657  of  the  acts  of  1964 

2  be  amended  by  inserting  after  the  phrase  "or  of  any  other 

3  misdemeanor",  as  it  appears  in  the  first  paragraph  the  phrase 

4  "or  any  felony  within  the  jurisdiction  of  the  district  court." 

1  SECTION  4.   Section  1  of  chapter  658  of  the  acts  of  1964 

2  be  amended  by  inserting  after  the  phrase  "or  of  any  other 

3  misdemeanor",  as  it  appears  in  the  first  paragraph  the  phrase 

4  "or  any  felony  within  the  jurisdiction  of  the  district  court." 

1  SECTION  5.    Section  1  of  chapter  659  of  the  acts  of  1964 

2  be  amended  by  inserting  after  the  phrase  "or  of  any  other 

3  misdemeanor",  as  it  appears  in  the  first  paragraph  the  phrase 

4  "or  any  felony  within  the  jurisdiction  of  the  district  court." 

1  SECTION  6.    Section  1  of  chapter  660  of  the  acts  of  1964 

2  be  amended  by  inserting  after  the  phrase  "or  of  any  other 

3  misdemeanor",  as  it  appears  in  the  first  paragraph  the  phrase 

4  "or  any  felony  within  the  jurisdiction  of  the  district  court." 

1  SECTION  7.    Section  1  of  chapter  661  of  the  acts  of  1964 

2  be  amended  by  inserting  after  the  phrase  "or  of  any  other 

3  misdemeanor",  as  it  appears  in  the  first  paragraph  the  phrase 

4  "or  any  felony  within  the  jurisdiction  of  the  district  court." 

1  SECTION  8.    Section  1  of  chapter  639  of  the  acts  of  1964 

2  be  amended  by  inserting  after  the  phrase  "or  any  other  mis- 

3  demeanor,  except  libel,"  as  it  appears  in  the  first  paragraph  the 

4  phrase  "or  any  felony  within  the  jurisdiction  of  the  district 

5  court. 

Although  this  legislation  is  not  necessary,  we  have  some 
comments.  In  Williams  v.  Florida,  399  U.S.  78  (1970),  the 
United  States  Supreme  Court  held  that  the  requirement  of  the 
Sixth  Amendment  did  not  oblige  the  state  to  provide  a  jury  of 
twelve.  In  the  Florida  statute  a  jury  of  six  was  provided  for 
criminal  cases,  other  than  capital  cases  (Fla.  Stat.  Sec.  913.10 

(1)). 

In  Opinion  of  the  Justices,  191  \  A.S.  1169,  the  Supreme 

Judicial  Court  said  that  a  criminal  case,  subject  to  trial  in  the 

district  court,  can  be  satisfied  by  a  jury  of  six  rather  than  a 

jury  of  twelve.    At  present  a  defendant  may  elect  to  have  a  six 

man  jury  trial;  he  is  not  bound  to  this  option.    He  also  may 
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appeal  to  the  Superior  Court  for  a  twelve  man  jury. 

Under  G.L.  Chapter  218,  §  27A,  approved  July  9,  1972 
(Acts  of  1972,  Chapter  620),  any  defendant  found  guilty  in  the 
district  court  in  Column  A  may  appeal  for  a  six  man  jury  trial 
to  the  district  court  listed  in  Column  B  which  is  located  at  the 
place  listed  in  Column  C. 


A 

B 

C 

Original  Trial  at 
District  Court 

Appeal  for  Six  Man  Jury 
in  District  Court 

Location  of 
Six  Man  Jury 

All  in  Berkshire  County 

Central  Berkshire 

at  Pittsfield 

All  in  Bristol  County 

Second  District  or 
Third  District 

at  Fall  River 
at  New  Bedford 

All  in  Essex  County 

First  Essex  or 

Central  Northern  Essex 

at  Salem 
at  Haverhill 

All  in  Hampden  County 

Springfield  District 

at  Springfield 

In  Middlesex 
Ayer,  Wobum,  Lowell 

Lowell  District 

at  Lowell 

Marlboro,  Natick,  Concord, 
Framingham,  Waltham 

First  Southern  Middlesex 

at  Framingham 

Maiden,  Cambridge,  Newton, 
Somerville 

Third  District  of  Eastern 
Middlesex 

at  Cambridge 

All  in  Norfolk 

Northern  Norfolk  or 
Eastern  Norfolk 

at  Dedham 
at  Quincy 

All  in  Plymouth 

Brockton  District 

at  Brockton 

All  in  Worcester 

Central  District 

at  Worcester 

Judge  Flaschner  has  indicated  that  this  procedure  is  a  real 
beginning  toward  the  estabhshment  of  a  state-wide  regional 
"jury  of  six"  system. 

We  understand  that  legislation  has  been  recommended  to 
the  1973  General  Court  to  provide  for  intra-county  transfers 
from  one  district  court  to  another  when  cases  may  be  tried 
there  more  expeditiously  and  more  efficiently.  A  small  list  in 
one  district  court  authorized  to  hold  a  jury  of  six  sessions 
should  not  require  the  convening  of  such  a  session  in  that 
court  nor  should  these  cases  ready  for  trial  have  to  wait  until 
the  list  is  larger  in  the  county  where  a  jury  of  six  session  is 
being  convened.    Physical  facility  problems  may  also  warrant 
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such  transfers  from  time  to  time.  Section  27A  should  be 
amended  so  that  the  appeal  will  be  taken  to  the  appeals  court 
rather  than  to  the  Supreme  Judicial  Court. 

The  offense  involved  must  be  an  offense  or  crime  over  which 
district  courts  have  original  jurisdiction  under  G.L.  Chapter 
218,  §  26:  "all  violations  of  by-laws,  orders,  ordinances,  rules 
and  regulations,  made  by  cities,  towns  and  public  officers,  all 
misdemeanors,  except  libels,  all  felonies  punishable  by  im- 
prisonment in  the  state  prison  for  not  more  than  five  years  and 
certain  other  crimes  and  offenses." 

The  procedure  is  as  follows: 

"Such  claim  of  appeal  shall  be  in  writing  and  shall  constitute  a 
waiver  of  any  claim  of  appeal  to  a  trial  by  jury  in  the  superior  court 
or  other  disposition  in  said  superior  court. 

"Any  defendant  found  guilty  in  any  of  said  district  courts,  of  an 
offense  or  crime  over  which  the  district  courts  have  original  jurisdic- 
diction  under  the  provisions  of  section  twenty-six  who  has  appealed 
to  the  superior  court  may,  in  the  discretion  of  a  justice  of  the  superior 
court,  at  any  time  before  trial  on  such  appeal,  claim  a  jury  of  six  in 
the  district  court  designated  in  paragraphs  one  through  ten  of  this 
section.  Such  claim  shall  be  in  writing  and  shall  constitute  a  waiver 
of  any  right  to  a  trial  by  a  jury  in  the  superior  court  or  other  disposi- 
tion in  said  superior  court.  When  a  claim  for  a  trial  by  a  jury  of  six 
has  been  made  under  the  provisions  of  this  paragraph,  the  clerk  of 
the  superior  court  shall  forthwith  forward  to  the  clerk  of  the  said 
district  court  all  the  papers  in  the  case  which  have  been  filed  in  the 
superior  court. 

"The  justice  presiding  at  such  session  over  a  jury  of  six  shall  have 
and  exercise  all  the  powers  and  duties  which  a  justice  of  the  superior 
court  has  and  may  exercise  in  the  trial  and  disposition  of  such  cases. 

"No  justice  so  sitting  shall  act  in  a  case  in  which  he  has  either 
sat  or  held  an  inquest  in  the  district  court  or  otherwise  has  taken 
part  in  any  proceeding  therein. 

"Trials  by  such  juries  of  six  in  a  district  court  shall  be  held  in 
the  courthouse  of  said  court  or  a  courthouse  of  the  superior  court 
within  the  same  county,  and  shall  proceed  in  accordance  with  the 
provisions  of  law  applicable  to  trials  by  jury  in  the  superior  court, 
except  that  the  number  of  peremptory  challenges  shall  be  limited  to 
two  to  each  defendant.  The  commonwealth  shall  be  entitled  to  as 
many  challenges  as  equal  the  whole  number  to  which  all  of  the  de- 
fendants in  the  case  are  entitled.  Jurors  shall  be  drawn  from  the 
pool  of  jurors  available  for  the  jury  sessions  in  either  civil  or  criminal 
sessions  in  the  superior  court.    The  district  attorney  for  the  district 
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in  which  the  alleged  offense  or  offenses  occurred  shall  appear  for  the 
commonwealth  in  all  cases.  The  chief  justice  of  the  district  courts 
shall  arrange  for  the  jury  sessions  of  the  said  district  courts  and  shall 
assign  justices  and  special  justices  thereto,  to  the  end  that  speedy 
trials  may  be  provided  for  such  appeals.  In  the  event  of  a  trial  by  a 
jury  of  six  in  a  district  court,  review  may  be  had  directly  by  the  su- 
preme judicial  court  by  a  bill  of  exceptions,  appeal,  report  or  other- 
wise, in  the  same  manner  provided  for  trials  by  jury  in  the  superior 
court.  The  defendant  may  elect  to  waive  a  jury  of  six  in  the  manner 
provided  by  section  six  of  chapter  two  hundred  and  sixty-three,  but 
such  waiver  shall  not  revive  any  right  to  a  trial  by  jury  or  other  dis- 
position in  the  superior  court  which  had  been  waived  under  the  pro- 
visions of  the  eleventh  or  twelfth  paragraphs,  of  this  section. 

"The  justice  presiding  at  such  session  over  a  jury  of  six  shall, 
upon  the  request  of  the  defendant,  appoint  a  stenographer,  who  shall 
be  sworn,  and  who  shall  take  stenographic  notes  of  all  the  testimony 
given  at  the  trial,  and  shall  provide  the  parties  thereto  with  a  tran- 
script of  his  notes  or  any  part  thereof  taken  at  the  trial  or  hearing 
for  which  he  shall  be  paid  by  the  party  requesting  it  at  the  rate  fixed 
by  the  chief  justice  of  the  district  courts;  provided,  however,  that 
such  rate  shall  not  exceed  the  rate  provided  by  section  eighty-eight  of 
chapter  two  hundred  and  twenty-one.  Said  chief  justice  may  make 
regulations  not  inconsistent  with  law  relative  to  the  assignments, 
duties  and  service  of  stenographers  appointed  for  any  district  court, 
and  any  other  matter  relative  to  such  stenographers.  The  compen- 
sation and  expenses  of  said  stenographer  shall  be  paid  by  the  county." 


PROVIDING  FOR  TRIAL  BY  JURY  OF  CERTAIN 

CIVIL  CASES  IN  THE  BOSTON  MUNICIPAL  COURT 

WHICH  HAVE  BEEN  TRANSFERRED  FROM  THE 

SUPERIOR  COURT 

SENATE  .  .  .  (1972)  ...  No.  20 

An  Act  providing  for  trial  by  jury  of  certain  civil  cases  in  the  municipal 

COURT  OF  the  city  OF  BOSTON  WHICH  HAVE  BEEN  TRANSFERRED  FROM  THE  SUPE- 
RIOR COURT. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1.    Chapter  231  of  the  General  Laws  is  hereby 

2  amended   by   striking  out   section   102C,   as  most  recently 

3  amended  by  chapter  305  of  the  acts  of  1962,  and  inserting  in 
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4  place  thereof  the  following  section :  — 

5  Section  102C.   The  superior  court  may  of  its  own  motion  or 

6  on  the  motion  of  a  plaintiff  or  defendant,  after  determination 

7  by  said  court  that  if  the  plaintiff  prevails,  there  is  no  reason- 

8  able  likelihood  that  recovery  will  exceed  two  thousand  dol- 

9  lars  transfer  for  trial  any  action  of  tort  or  contract  pending 

10  in  said  court  to  the  court  from  which  such  action  was  previ- 

1 1  ously  removed,  if  any,  or  if  such  action  was  originally  entered 

12  in  the  superior  court,  to  any  district  court,  including  the  mun- 

13  icipal  court  of  the  city  of  Boston,  in  which  it  could  have  been 

14  brought  under  the  provisions  of  section  two  of  chapter  two 

15  hundred  and  twenty-three. 

16  Clerks  of  the  superior  court  shall,  when  a  case  is  so  trans- 

17  ferred,  transmit  the  order  of  reference  and  the  original  papers 

18  in  the  action,  or  certified  copies  thereof,  together  with  a  copy 

19  of  the  docket  entries,  without  charge  to  the  clerk  of  the  court 

20  to  which  such  action  was  so  transferred. 

21  Such  action  shall  unless  re  transferred  as  hereinafter  pro- 

22  vided,  be  pending  in  the  district  court  and  shall  be  tried  by  a 

23  full-time  justice  of  the  district  court  or  by  a  justice  authorized 

24  for  such  service  in  accordance  with  section  seventy-seven  A  of 

25  chapter  two  hundred  and  eighteen.    The  parties  shall  have  the 

26  benefits  of  and  be  subject  to  procedural  rules  of  such  district 

27  courts  relative  to  interrogatories,  specifications,  amendments 

28  and  all  other  procedural  matters  regulating  cases  pending  in 

29  such  district  courts.    The  justice  shall  file  a  written  decision 

30  or  finding  with  the  clerk  who  shall  forthwith  notify  the  parties 

31  or  counsel  of  record.   Except  as  hereinafter  provided,  any  party 

32  to  the  action  aggrieved  by  the  finding  or  decision  may  as  of 

33  right  have  the  case  retransferred  for  determination  by  the 

34  superior  court.    The  request  for  retransfer  shall  be  filed  with 

35  the  clerk  of  said  district  court  within  ten  days  after  notice  of 

36  the  decision  or  finding.    If  either  party  neglects  to  appear  at 

37  the  time  appointed  for  such  trial,  or  at  any  adjournment  there- 

38  of,  without  just  cause,  or  if  at  any  such  time  either  party  re- 

39  fuses  to  produce  in  good  faith  the  testimony  relied  on  by  him, 

40  the  justice  may  close  the  trial  and  order  that  judgment  be  en- 

41  tered  for  the  adverse  party  and  file  a  finding  or  decision  to  that 

42  effect,  and  if  both  so  fail  to  appear  he  may  order  that  the  ac- 

43  tion  be  dismissed.    Judgment  shall  be  entered  accordingly  at 

44  the  first  judgment  day  after  the  expiration  of  ten  days  from 

45  the  filing  of  such  finding  or  decision  or  order  of  dismissal,  un- 

46  less  said  justice  for  cause  shown  otherwise  orders. 

47  Upon  the  filing  with  the  clerk  of  a  request  for  retransfer,  the 

48  decision  or  finding  shall  be  forthwith  transmitted,  with  any 

49  original  papers  received  from  the  superior  court  and  any  orig- 

50  inal  papers  filed  in  the  district  court  after  transfer  of  the  case 
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51  by  the  superior  court,  to  the  clerk  of  the  superior  court  of  the 

52  county  from  which  the  case  was  referred.    The  clerk  of  the  su- 

53  perior  court  shall  forthwith  notify  the  parties  or  counsel  of 

54  record  of  the  receipt  and  filing  of  said  finding  or  decision. 

55  The  action  shall  thereafter  be  tried  in  the  superior  court.   The 

56  decision  of,  and  the  amount  of  the  damages  assessed,  if  any, 

57  by  a  district  court  shall  be  prima  facie  evidence  upon  such  mat- 

58  ters  as  are  put  in  issue  by  the  pleadings,  and  no  other  findings 

59  of  such  court  shall  at  any  time  be  admissible  as  evidence  or 

60  become  part  of  the  pleadings.    A  party  shall  be  held  to  waive 

61  any  right  to  jury  trial  previously  claimed,  unless  within  ten 

62  days  after  the  filing  of  the  finding  or  decision  in  the  superior 

63  court  he  shall  file  a  statement  that  he  insists  on  a  trial. 

64  There  shall  be  no  right  in  any  party  to  an  action  to  a  re- 

65  transfer  to  the  superior  court  in  any  case  which  is  transferred 

66  to  the  municipal  court  of  the  city  of  Boston  under  the  provi- 

67  sions  of  this  section.    Instead,  upon  request  filed  with  the  clerk 

68  of  the  municipal  court  of  the  city  of  Boston,  within  ten  days 

69  after  notice  of  the  decision  or  finding,  any  party  to  such  action 

70  may  claim  a  trial  before  another  justice  of  said  municipal 

71  court  sitting  with  a  jury  of  twelve.    Trials  by  such  juries  in  said 

72  municipal  court  shall  proceed  in  accordance  with  the  provi- 

73  sions  of  law  and  rules  of  court  applicable  to  trials  by  jury  in 

74  the  superior  court  and,  in  such  cases,  the  said  municipal  court 

75  shall  be  vested  with  all  attendant  rights,  powers  and  duties  of 

76  the  superior  court.    Jurors  shall  be  drawn  from  the  pool  of 

77  jurors  available  for  the  jury  session  in  the  superior  court  for 

78  Suffolk  county.  The  chief  justice  of  the  municipal  court  of  the 

79  city  of  Boston  shall  arrange  jury  sessions  in  his  court  and  as- 

80  sign  justices  and  special  justices  thereto,  to  the  end  that  there 

81  may  be  a  speedy  disposition  of  cases  tried  by  jury  in  said  mu- 

82  nicipal  court.    In  event  of  a  trial  by  jury  in  the  municipal  court 

83  of  the  city  of  Boston,  review  may  be  had  directly  by  the  su- 

84  preme  judicial  court  by  a  bill  of  exceptions,  appeal,  or  report 

85  in  the  same  manner  provided  for  trials  by  jury  in  the  superior 

86  court. 

1  SECTION  2.    This  act  shall  take  effect  upon  its  passage. 

While  we  recommend  this  bill,  we  realize  that  the  facilities 

for  jury  sessions  in  the  Boston  Municipal  Court  are  inade- 
quate. 

The  amendment  would  eliminate  the  retransfer  to  the  Super- 
ior Court  for  a  jury  trial,  which  is  the  present  procedure  in 
"remanded"  cases. 

The  legislation  is  mandatory,  and  we  must  point  out  that  an 
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appropriation  to  provide  more  adequate  facilities  for  juries  in 
the  Boston  Municipal  Court  is  a  necessary  consideration  here. 

PROHIBITING  ADMISSION  OF  EVIDENCE 
OF  DISBELIEF  IN  GOD  TO  AFFECT  CREDIBILITY 

OF  A  WITNESS 

SENATE  .  ,  •  (1972)  ...  No.  1361 


An  Act  PROfflBiriNG  admission  of  evidence  of  disbelief  in  the  existence  of  god 
TO  affect  credibility  of  a  witness. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Chapter  233  Section  19  of  the  General  Laws  is  hereby 

2  repealed  and  the  following  new  Section  19  enacted. 

3  Oaths  of  non-christians.    A  person  believing  in  any  other 

4  than  the  Christian  religion  may  be  sworn  according  to  the 

5  peculiar  ceremonies  of  his  religion.    A  person  not  a  believer  in 

6  any  religion   shall   be  required   to   testify   truly   under  the 

7  penalties  of  perjury,  and  evidence  of  his  disbelief  in  the 

8  existence  of  God  may  not  be  received  to  affect  his  credibility 

9  as  a  witness. 

The  law  now  provides  that  an  atheist  (or  "a  person  not  a 
believer  in  any  religion")  shall  be  required  to  testify  truly 
under  the  penalties  of  perjury. 

Having  given  his  testimony,  however,  G.L.  Chapter  233,  § 
19,  now  says  that  the  fact  that  the  witness  does  not  believe  in 
the  existence  of  "God"  can  be  used  to  discredit  him  and  his 
testimony. 

In  early  treaties  on  the  law  of  evidence  it  was  said : 

"All  witnesses,  before  they  are  examined,  are  required  to  take 
an  oath,  by  which  they  appeal  to  the  Supreme  Being  for  the  truth 
of  the  evidence  which  they  are  about  to  give.  This  necessarily  implies 
a  belief,  that,  by  the  laws  of  God,  truth  is  enjoined,  and  falsehood 
punished. 

"It  is  not  sufficient  that  a  witness  believes  himself  bound  to 
speak  the  truth  from  a  regard  to  the  character,  or  the  common  in- 
terest of  society,  or  from  fear  of  punishment.    Such  motives  have, 
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indeed,  their  influence  and  may  come  in  an  act  of  religious  obligation, 
but  they  are  of  a  nature  so  capricious  and  infirm,  and  so  liable  to  be 
perverted,  as  to  aff"ord  little  or  no  security  for  the  observance  of  truth. 
"Our  law,  therefore,  like  that  of  most  other  civilized  countries, 
requires  a  witness  to  believe  that  there  is  a  God,  and  a  future  state 
of  rewards  and  punishments;  and  that,  by  taking  the  oath,  he  im- 
precates the  divine  vengeance  upon  himself,  if  his  evidence  shall  be 
false."  Phillips  on  Evidence,  Vol.  1,  p.  16,  17  circa  1800  and  before; 
and  other  writers. 

This  philosophy  is  the  one  which  underhes  the  provisions 
of  G.L.  Chapter  233,  §  19,  which  is  under  consideration. 

Abraham  swore  oaths  (Genesis  XXIV. 3)  by  "the  Lord,  the 
God  of  heaven,  and  the  God  of  earth."  Greeks  and  Romans 
took  an  oath  while  attendant  upon  animal  sacrifices.  False- 
hood would  bring  them  the  same  results  they  administered  to 
the  animal. 

As  the  law  later  developed  in  Massachusetts,  no  person  who 
believed  in  a  God  who  would  punish  perjury  was  disqualified  nor 
would  any  inquiry  be  made  as  to  his  religious  philosophy 
otherwise. 

The  witness  was  competent  to  testify  if  he  believed  in  a  God 
who  would  punish  him  for  swearing  falsely.  An  atheist  (it  was 
argued)  cannot  be  a  competent  witness  because  he  supposedly 
had  a  greater  temptation  to  swear  falsely  and  fearing  no  God 
had  less  motive  to  tell  the  truth. 

Early  legal  writers  were  not  interested  merely  in  the  rights 
of  the  atheist  witness  but  in  the  predicament  of  those  who  were 
affected  by  his  evidence. 

When  most  of  our  society  believed  in  God,  those  who  did 
not  were  said  to  be  under  the  influence  of  a  species  of  mono- 
mania which  rendered  them  dangerous  witnesses.  Should  we 
believe  a  "maniac"  or  a  "monomaniac"?  they  said. 

A  man  may  now  be  discredited  because  he  is  a  convicted 
felon,  because  he  is  interested  personally  in  the  outcome  of  the 
case,  or  due  to  blood  ties ;  but  he  must  be  competent  first. 

We  are  unaware  that  atheists  or  other  persons  who  are  not 
believers  in  God  are  very  often,  if  ever,  cross-examined  on 
their  nonbelief  in  God  for  the  purpose  of  discrediting  their 
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testimony.    Such  tactics  are  somewhat  of  another  era. 

Atheists,  theists,  worshipers  of  Ra  (the  Sun  God),  Scien- 
tologists, and  other  potential  witnesses  can  now  be  cross-ex- 
amined to  show  that  they  should  not  be  believed.  They  are 
not  rendered  incompetent  to  testify  because  of  their  deistic 
philosophy  or  lack  of  it. 

The  time  has  probably  come,  however,  to  draw  the  line  at 
cross-examination  on  "disbelief  in  the  existence  of  God"  for 
the  purpose  of  affecting  credibihty. 

We  recommend  the  bill. 

The  new  Rule  610  of  the  Federal  Rules  of  Evidence  reads 
as  follows : 

"Evidence  of  the  beliefs  or  opinions  of  a  witness  on  matters  of 
religion  is  not  admissible  for  the  purpose  of  showing  that  by  reason 
of  their  nature  his  credibility  is  impaired  or  enhanced." 


FURTHER  REGULATING  THE  TRIAL  OF  SMALL 
CLAIMS  CASES 

HOUSE  .  .  .  (1972)  ...  No.  6096 


An  Act  further  regulating  the  trial  of  small  claims  cases. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Chapter  218  of  the  General  Laws  is  hereby  amended  by 

2  striking  out  section  23,  as  amended  by  section  1  of  chapter  500 

3  of  the  acts  of  1950,  and  inserting  in  place  thereof  the  following 

4  section:  — 

5  Section  23.    A  plaintiff  beginning  a  cause  under  the  pro- 

6  cedure  shall  be  deemed  to  have  waived  a  trial  by  jury  and  any 

7  right  of  appeal  to  the  superior  court  and  any  right  to  a  report  to 

8  an  appellate  division ;  but  if  said  cause  shall  be  removed  to  the 

9  superior  court  as  hereinafter  provided,  the  plaintiff  shall  have  the 

1 0  same  right  to  claim  a  trial  by  jury  as  if  the  cause  had  been  begun 

11  in  the  superior  court.    No  other  party  to  a  cause  under  the 

12  procedure  shall  be  entitled  to  an  appeal  or  report,  nor  shall  the 

13  cause  be  transferred  to  the  superior  court  except  after  trial  as 
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14  hereinafter  provided.    Any  defendant  aggrieved  by  a  finding  of 

15  the  court  may,  file  in  said  court  a  claim  of  trial  by  jury,  and  his 

16  affidavit  that  there  are  questions  of  fact  in  the  cause  requiring 

1 7  trial,  with  specifications  thereof,  and  that  such  trial  is  intended  in 

1 8  good  faith,  together  with  the  sum  of  ten  dollars  for  the  entry  of 

19  the  cause  in  the  superior  court  and  a  bond  in  the  penal  sum  of 

20  one  hundred  dollars,  with  such  surety  or  sureties  as  may  be 

21  approved  by  the  plaintiff  or  the  clerk  or  an  assistant  clerk  of  the 

22  district  court,  payable  to  the  other  party  or  parties  to  the  cause, 

23  conditioned  to  satisfy  any  judgment  for  costs  which  may  be 

24  entered  against  him  in  the  superior  court  in  said  cause  within 

25  thirty  days  after  the  entry  thereof;  and  thereupon  the  clerk  shall 

26  forthwith  transmit  such  original  papers  or  attested  copies  thereof 

27  as  the  rules  for  the  procedure  may  provide,  and  the  superior 

28  court  may  try  the  cause  as  transmitted  or  may  require  pleadings 

29  as  in  a  cause  begun  by  writ,  but  the  cause  may  be  marked  for 

30  trial  on  the  list  of  causes  advanced  for  speedy  trial  by  jury. 

31  Section  one  hundred  and  seven  of  chapter  two  hundred  and 

32  thirty-one  shall  apply  in  all  district  courts  in  causes  begun  under 

33  the  procedure.   Any  party,  in  lieu  of  filing  the  bond  required  by 

34  this  section,  may  deposit  with  the  clerk  the  sum  of  one  hundred 

35  dollars  and  the  provisions  of  section  one  hundred  and  six  of  said 

36  chapter  two  hundred  and  thirty-one  shall  apply. 

We  recommend  this  bill. 

The  purpose  of  this  bill  is  to  amend  G.L.  Chapter  218,  §  23, 
so  as  to  require  that  a  small  claims  case  be  first  tried  in  the  dis- 
trict or  municipal  court  before  any  jury  trial  takes  place  in  the 
Superior  Court.  The  plaintiff  in  a  small  claims  case  is  deemed 
to  have  waived  his  jury  trial  by  electing  small  claims  proce- 
dure. There  is  a  provision  that  the  defendant  can  remove  the 
case  for  a  jury  trial  in  the  Superior  Court.  This  provision 
vv^ould  not  be  entirely  ehminated,  but  the  defendant  would 
have  to  first  have  his  hearing  in  the  district  or  municipal  court. 

Considering  the  maximum  amount  involved  in  a  small  claim 
is  $400,  it  ought  to  be  given  a  lower  court  hearing  first.  Ex- 
perience tells  us  that  many  such  claims  will  be  fully  adjudicated 
in  the  district  or  municipal  court  and  no  appeal  will  be  taken. 

In  regular  cases  involving  less  than  $2,000  the  matter  is 
remanded  to  the  district  or  municipal  court  for  a  hearing  under 
G.L.  Chapter  231,  §  102C. 

We  see  no  reason  why  this  procedure  is  not  even  more  ap- 
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propriate  in  case  of  a  small  claim. 

Judges  should  not  regard  the  small  claim  as  an  unofficial  or 
informal  matter.  Although  most  cases  in  the  small  claim  ses- 
sion are  presented  without  the  aid  of  a  lawyer,  special  care 
should  be  taken  to  apply  the  legal  principles  which  lawyers 
would  insist  upon  in  their  requests  for  ruhngs  of  law.  Small 
claims  are  to  be  decided  on  law,  not  upon  any  personal  dis- 
position towards  a  party  to  the  controversy. 


Note:  Under  218,  §  21,  double  or  treble  damages  may  be  allowed  by  Chapter  452 
of  the  Acts  of  1972,  even  though  the  limit  is  $400,  provided  such  damages  are 
authorized  by  some  special  or  general  law  such  as  Chapter  93A  on  consumer 
protection. 


"DE  NOVO"  TRIALS  OF  TEACHERS  OR 

SUPERINTENDENTS  WHO  HAVE  BEEN  DISMISSED 

BY  VOTE  OF  THE  SCHOOL  COMMITTEE 

HOUSE  .  .  .  (1972)  ...  No.  4875 


An  Act  relating  to  "de  novo"  trials  of  teachers  or  superintendents  who 

HAVE  been  dismissed  BY  VOTE  OF  THE  SCHOOL  COMMITTEE, 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Section  43 A  of  chapter  71  of  the  General  Laws,  inserted  by 

2  chapter  462  of  the  acts  of  1958,  is  hereby  amended  by  in- 

3  serting  after  the  second  sentence  the  following  sentence :  —  The 

4  court  shall  determine  whether  the  school  committee  or  superin- 

5  tendent  was  justified  in  dismissing  the  teachers. 

The  proposed  amendment  to  G.L.  Chapter  71,  §  43 A,  would 
add  the  sentence:  "The  court  shall  determine  whether  the 
school  committee  or  superintendent  was  justified  in  dismissing 
the  teachers." 

The  title  of  this  bill  is  misleading.  Under  §  43A  as  it  now 
stands  there  is  an  appeal  to  the  Superior  Court  in  cases  where 
a  public  school  teacher  has  been  dismissed  or  demoted  by  a 
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vote  of  the  school  committee.  If  the  proceedings  before  the 
school  committee  included  a  hearing,  the  Superior  Court  ap- 
peal is  certainly  a  "de  novo"  hearing  or  trial. 

A  specific  finding  on  this  point  is  unnecessary  for  proper 
school  administration.  In  order  to  "find  in  favor"  of  the 
school  committee  and  uphold  the  demotion  or  dismissal,  the 
judge  of  the  Superior  Court  must  determine  that  the  school 
committee  acted  according  to  law. 

We  are  opposed  to  the  suggested  amendment  and  recom- 
mend against  it. 


Note:  G.L.  Chapter  71,  §  43A,  was  amended  by  Chapter  464  of  the  Acts  of  1972 
which  made  various  changes  in  tenure,  discharge,  suspension,  salary  reduction, 
and  conditions  under  which  a  teacher  or  superintendent  under  contract  may  ap- 
peal.   These  amendments  are  effective  April  1,  1974. 

Included  in  the  amendments  is  one  eliminating  the  appeal  in  cases  of  demotion. 

Section  43B  allows  a  teacher  or  superintendent  who  has  a  contract  to  be  re- 
imbursed for  certain  legal  expenses  in  defending  himself  against  an  "unwarranted 
removal  or  suspension." 


PROVIDING  FOR  DESIGNATION  OF  CERTAIN 

PERSONS  AS  EXPERT  WITNESSES  FOR  THE 

APPELLATE  TAX  BOARD 

SENATE  .  .  .  (1972)  ...  No.  995 


An  Act  providing  for  the  designation  of  certain  persons  as  expert  wit- 
nesses FOR  THE  appellate  TAX  BOARD. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  The  second  paragraph  of  section  11   of  chapter  58  of  the 

2  General  Laws,  as  appearing  in  the  Tercentenary  Edition,  is 

3  hereby  amended  by  inserting  after  the  first  sentence  the  fol- 

4  lowing  sentence :  —  Any  person  who  holds  the  title  of  Certi- 

5  fied  Massachusetts  Assessor,  Certified  Assessment  Evaluation, 

6  or  is  a  member  of  the  Society  of  Real  Estate  Appraisers  or 

7  the  American  Institute  of  Real  Estate  Appraisers,  shall  be  con- 

8  sidered  as  an  expert  witness  for  the  purposes  of  this  section. 
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We  do  not  recommend  this  bill. 

The  mere  designation  of  a  person  who  holds  a  title  as  an 
"expert"  does  not  make  him  an  expert.  In  order  to  qualify  as 
an  expert  appraiser  of  real  estate,  considerable  study,  training 
and  experience  is  required.  The  true  professional  appraiser 
should  be  as  objective  as  possible  lest  his  opinion  be  colored 
even  subconsciously  by  his  enthusiasm. 

We  do  not  believe  that  the  fair  and  impartial  adjudication 
of  cases  by  the  Appellate  Tax  Board  would  be  enhanced  by 
legislation  of  this  sort. 


SUFFICIENCY  OF  NOTICES  TO  DETERMINE 
LEASES  AND  ESTATES  AT  WILL 


HOUSE  .  .  .  (1972)  ...  No.  3178 


An  Act  relative  to  the  sufficiency  of  notices  to  determine  leases  and  estates 

AT     WILL. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1.    Chapter  186  of  the  General  Laws  is  hereby 

2  amended  by  striking  out  section  11  and  inserting  in  place 

3  thereof  the  following  section :  — 

4  Section  11.    Upon  neglect  or  refusal  to  pay  the  rent  due 

5  under  a  written  lease,  fourteen  days  notice  to  quit,  given  in 

6  writing  by  the  landlord  to  the  tenant,  shall  be  sufficient  to 

7  determine  the  lease  and,  without  limiting  the  method  of  giving 

8  such  notice,  such  written  notice  shall  also  be  sufficient  to 

9  determine  the  lease  if  left  at  the  last  and  usual  place  of  abode 

10  within  the  commonwealth,  of  the  tenant,  addressed  to  him,  by 

11  an  officer  qualified  to  serve  civil  process,  unless  the  tenant,  at 

12  least  four  days  before  the  return  day  of  the  writ,  in  an  action 

13  by  the  landlord  to  recover  possession  of  the  premises,  pays  or 

14  tenders  to  the  landlord  or  to  his  attorney  all  rent  then  due, 

15  with  interest  and  costs  of  suit. 
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1  SECTION  2.     Section  12  of  chapter  186  of  the  General 

2  Laws,  as  most  recently  amended  by  chapter  202  of  the  acts  of 

3  1946,  is  hereby  further  amended  by  adding  the  following 

4  paragraph:  — 

5  Without  limiting  the  method  of  giving  such  notice,  written 

6  notice  under  this  section  shall  also  be  sufficient  to  determine 

7  an  estate  at  will  or  tenancy  if  left  at  the  last  and  usual  place  of 

8  abode  within  the  commonwealth  of  the  party  to  whom  it  is 

9  addressed,  by  an  officer  qualified  to  serve  civil  process;  pro- 

10  vided,  that  in  the  case  of  such  notice  for  neglect  or  failure  to 

1 1  pay  the  rent  due  the  tenancy  of  a  tenant  who  has  not  received 

12  a  similar  notice  from  the  landlord  within  the  twelve  months 

13  next  preceding  the  receipt  of  such  notice  shall  not  be  deter- 

14  mined  if,  within  five  days  after  the  receipt  thereof,  he  pays  or 

15  tenders  to  the  landlord  the  full  amount  of  rent  due. 

In  the  recent  case  of  Ryan  v.  Sylvester,  1970  A.S.  1117,  the 
question  presented  to  the  court  was  whether  or  not  a  notice  to 
quit  which  was  served  by  a  constable  by  leaving  same  at  the 
last  and  usual  place  of  abode  of  the  defendant  (tenant)  was  a 
sufficient  "giving  of  notice"  to  comply  with  the  requirements 
of  G.L.  Chapter  186,  §  12,  as  amended.  The  defendant  (ten- 
ant) denied  receipt  of  the  notice  to  quit. 

The  tenant  asked  the  trial  court  judge  to  rule,  as  a  matter  of 
law,  that  (a)  the  mere  giving  of  a  notice  to  quit  at  the  defend- 
ant's last  and  usual  place  of  abode  without  explaining  it  to 
anyone  is  not  good  notice  under  G.L.  Chapter  186,  §  12  ;i  (b) 
merely  leaving  notice  at  the  last  and  usual  place  of  abode  of 
the  tenant  is  not  good  notice  unless  there  is  evidence  the  notice 
was  received  by  the  tenant;  (c)  service  of  notice  under  G.L. 
Chapter  186,  §  12,  by  a  constable  by  leaving  it  at  the  last  and 
usual  place  of  abode  of  a  tenant  in  a  one-family  house  is  not 
sufficient  unless  there  is  evidence  that  the  tenant  or  someone  in 
his  behalf  actually  received  the  notice. 

The  Supreme  Judicial  Court  upheld  these  rulings. 

Statutory  notice  to  terminate  a  tenancy  is  a  condition  prece- 
dent to  bringing  a  summary  process  writ  to  evict  the  former 
tenant  under  G.L.  Chapter  239,  §  1,  et  seq.^ 

^Chapter  186,  §  11,  applies  where  there  is  a  lease;  §  12  to  a  tenant  at  will. 
^In  communities  where  there  is  rent  control  a  certificate  of  eviction  must  first  be 
obtained  from  the  rent  control  authority. 


68  JUDICIAL  COUNCIL  P.D.  144 

There  must  be  evidence  that  notice  was  "brought  home"  to 
the  tenant  either  by  his  actual  or  his  constructive  receipt. 
H  3187  is  intended  to  avoid  the  consequences  of  Ryan  v. 
Sylvester. 

The  delivery  of  a  notice  to  quit  is  something  of  an  art  re- 
quiring considerable  diligence  and  perseverance. 

At  the  other  extreme  is  what  is  called  "sewer  service"  in 
various  congested  cities.  The  notice  is  merely  left  or  deposited 
in  the  "sewer."  A  constable  can  sooner  or  later  deliver  the 
notice  to  the  tenant  or  an  adult  in  the  household.  We  do  not 
minimize  the  difficulty. 

We  cannot  support  a  practice  which  might  deprive  a  tenant 
of  his  right  to  notice  in  order  to  protect  his  tenancy. 

We  do  not  recommend  this  bill. 
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IV.  CRIMINAL  LAW 
AND  PROCEDURE 

1.  Bail  Reform 

1.  Eliminating  Bail  Bondsmen  And  Creating  A 
Court  Administered  Percentage  Deposit  Bail 
System 

2.  Amending  The  Law  Which  Admits  A  Per- 
son To  Bail 

3.  The  Release  On  Bail  Of  Certain  Persons 
Held   In   Custody 

4.  Personal  Bonds  Executed  By  Defendants  In 
Criminal  Proceedings 

5.  Compensation  Of  Persons  Setting  Condi- 
tions Of  Pretrial  Release 

2.  Plea  Bargaining 

3.  Obtaining  Search  Warrants  At  Night 

4.  Authorizing  The  District  Attorney  For  The  North- 
ern District  To  Summons  Special  Grand  Juries 

5.  Defense  Of  Insanity  And  Alibi  In  Criminal  Cases 

6.  Appeals  Of  Misdemeanors  To  The  Superior  Court 

7.  Certain  Amendments  To  The  Victims   Of  Violent 
Crimes  Law 

BAIL  REFORM 

HOUSE  .  .  .  (1972)  ...  No.  5060 

APPENDIX  A 

An  Act  eliminating  bail  bondsmen  and  creating  a  court  administered  per- 
centage DEPOSIT  BAIL  SYSTEM. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1 .    Chapter  two  hundred  and  seventy-six  of  the 

2  General  Laws  is  hereby  amended  by  deleting  section  57,  58,  59, 
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3  60,  61A,  61B,  62,  63,  64,  65,  66,  67,  68,  69,  70,  71,  72,  73,  74, 

4  75,  76,  77,  78,  79,  80,  81,  82,  82A  and  inserting  in  place  thereof 

5  the  following  sections : 

6  Section  57.    Bailable  Offenses. 

7  All  persons  held  in  custody  or  committed  upon  a  criminal 

8  charge  other  than  an  offense  punishable  by  death,  or  held  in 

9  custody  or  committed  as  a  witness  shall  be  admitted  to  bail  in 

10  accordance  with  the  provisions  of  section  59. 

1 1  Section  58.    Officials  Empowered  to  Admit  to  Bail. 

12  A  justice  of  the  Supreme  Judicial  or  superior  court,  a  justice  of 

13  a  district  court,  or  a  bail  magistrate,  upon  application  of  a 

14  prisoner  or  witness  held  under  arrest  or  committed  either  with  or 

15  without  a  warrant,  or  held  in  the  custody  of  an  officer  under  a 

16  mittimus,  may  inquire  into  the  case  and  release  such  prisoner  or 

1 7  witness  upon  his  execution  of  a  recognizance  in  accordance  with 

18  the  provisions  of  section  59. 

19  A  clerk  or  assistant  clerk  of  courts,  or  the  clerk  or  assistant 

20  clerk  of  the  Superior  Court  for  criminal  business  in  the  County 

21  of  Suffolk,  or  a  clerk  or  assistant  clerk  of  a  district  court,  a 

22  standing  or  special  commissioner  appointed  by  the  Supreme 

23  Judicial  or  Superior  Court,  or  in  the  County  of  Suffolk  by  the 

24  Sheriff  of  Suffolk  County  with  the  approval  of  the  Superior 

25  Court,  upon  registration  on  a  form  to  be  prescribed  by  the  Office 

26  of  Bail  Administration,  shall  become  a  bail  magistrate.    The 

27  Sheriff  of  Suffolk  County  may,  with  the  approval  of  the  Superior 

28  Court,  appoint  standing  or  special  commissioners  to  a  number 

29  not  exceeding  twenty  and  may  with  like  approval,  remove  them, 

30  and  said  commissioners,  upon  registration  in  accordance  with  this 

31  section,  shall  become  bail  magistrates. 

32  All  persons  authorized  under  this  section  to  release  on 

33  recognizance  pursuant  to  the  provisions  of  section  59  shall  be 

34  governed  by  the  rules  established  by  the  Office  of  Bail 

35  Administration.    No  person  authorized  to  admit  to  bail  shall 

36  receive  from  any  source  in  connection  with  the  admiting  to  bail 

37  anything  of  value  in  excess  of  the  prescribed  fees  therefor.   No 

38  person  shall  act  as  attorney  in  any  case  in  which  he  has  released  a 

39  prisoner  or  witness,  or  set  the  terms  of  release. 

40  On  the  second  Monday  of  each  calendar  month,  every  bail 

41  magistrate  who  admits  a  prisoner  or  witness  to  bail  out  of  court 

42  shall  transmit  to  the  Office  of  Bail  Administration  a  written 

43  report  according  to  a  form  to  be  prescribed  by  said  Office  which 

44  shall  include  the  date  of  such  release,  the  name  of  the  defendant, 

45  the  offense  or  offenses  charged,  the  court  before  which  the 

46  defendant  was  required  to  appear  and  such  other  additional 

47  information  as  said  Office  may  require. 

48  A  justice  or  bail  magistrate  who  releases  a  person  on  personal 

49  recognizance  or  other  conditions  out  of  court  shall,  transmit  a 
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50  copy  of  the  recognizance  and  conditions  of  release  and  any 

51  deposit  thereunder  by  9:00  a.m.  of  the  next  court  day  to  the 

52  clerk  of  the  court  before  which  the  person  released  is  required  to 

53  appear. 

54  Section  59.    Recognizance  and  Conditions  of  Bail. 

55  A  justice  of  the  Supreme  Judicial  or  Superior  Court,  a  justice 

56  of  the  district  court,  or  a  bail  magistrate  shall,  upon  appHcation 

57  of  a  prisoner  or  witness  held  under  arrest  or  committed  either 

58  with  or  without  a  warrant  upon  an  offense  other  than  an  offense 

59  punishable  by  death,  or  upon  any  offense  on  which  a  warrant  of 

60  arrest  has  been  issued  by  the  superior  court,  inquire  into  the  case 

61  and  shall  release  such  person  on  his  personal  recognizance 

62  without  surety  or  further  condition,  unless  said  justice  or  bail 

63  magistrate  determines,  in  the  exercise  of  his  discretion,  that  such 

64  a  release  will  not  reasonably  assure  the  appearance  of  the 

65  prisoner  or  witness  before  the  court. 

66  In  his  determination,  said  justice  or  bail  magistrate  shall,  on 

67  the  basis  of  any  information  which  he  can  reasonably  obtain, 

68  take  into  account  the  prisoner's  family  ties,  financial  resources, 

69  employment  record  and  history  of  mental  illness,  his  reputation, 

70  the  length  of  residence  in  the  community,  his  record   of 

71  convictions,  if  any,  any  flight  to  avoid  prosecution  or  any  failure 

72  to  appear  at  any  court  proceeding  to  answer  to  an  offense  and 

73  the  nature  and  the  circumstances  of  the  offense  charged. 

74  When  said  justice  or  bail  magistrate  determines  that  release  on 

75  person  recognizance  without  further  condition  will  not  reason- 

76  ably  assure  the  appearance  of  the  prisoner  or  witness,  he  shall 

77  impose  the  first  of  the  following  conditions  of  release  which  will 

78  reasonably  assure  the  appearance  of  the  person  for  trial,  or  if  no 

79  single  condition  gives  that  assurance,  any  combination  of  the 

80  following  conditions,  and  upon  the  person's  execution  of  a 

81  recognizance  so  conditioned,  and  deposit,  if  any  required 

82  thereunder,  shall  release  him: 

83  (1)  Place  the  person  in  the  custody  of  a  designated  person  or 

84  organization  agreeing  to  supervise  him ; 

85  (2)  Place  restrictions  on  the  travel,  association  or  place  of 

86  abode  of  the  person  during  the  period  of  release; 

87  (3)  Require  the  person  to  recognize  without  surety  in  a 

88  reasonable  sum  and  to  deposit  with  the  clerk  of  the  court  in  cash 

89  a  sum  not  to  exceed  five  per  cent  of  the  amount  of  recognizance ; 

90  (4)  Impose  any  other  condition  deemed  reasonably  necessary 

9 1  to  assure  appearances  as  required,  including  a  condition  requiring 

92  that  the  person  return  to  custody  after  specified  hours. 

93  (5)  When  a  person  is  charged  with  an  offense  punishable  by 

94  fine  only,  the  amount  of  the  recognizance  shall  not  exceed 

95  double  the  amount  of  the  maximum  penalty.  When  a  person  has 

96  been  convicted  of  an  offense  and  a  fine  only  has  been  imposed, 


72  JUDICIAL  COUNCIL  P.D.  144 

97  the  amount  of  the  recognizance  shall  not  exceed  double  the 

98  amount  of  the  fine. 

99  (6)  Where  a  defendant  is  charged  with  a  crime,  the  maximum 

100  sentence  for  which  is  twenty  years  imprisonment  or  more,  or  is 

101  charged  with  a  felony  and  has  previously  been  defaulted  in  a 

102  felony  prosecution  for  more  than  30  days,  the  judge  may  require 

103  the  person  to  execute  a  recognizance  without  surety  in  a 

104  reasonable  sum  and  deposit  with  the  clerk  of  the  court  in  cash  a 

105  sum  not  to  exceed  forty   percent   of  the  amount   of   the 

106  recognizance. 

1 07  If  a  person  fails  to  recognize  in  accordance  with  the  conditions 

108  specified  by  said  justice  or  magistrate,  he  may  be  committed  to 

109  jail.    Before  releasing  a  prisoner  or  witness  pursuant  to  this 

110  section,  said  justice  or  magistrate  shall  inform  him  of  the 

111  penalties  provided  by  section  65  if  he  fails  without  sufficient 

112  excuse  to  appear  at  the  specified  time  and  place  in  accordance 

113  with  the  terms  of  his  recognizance,  and  further  that  in  such  a 

114  case  the  amount  of  his  recognizance  and  any  deposit  thereunder 

115  shall  be  forfeited. 

116  Before  the  conditions  of  recognizance  of  a  prisoner  or  witness 

117  held  upon  a  criminal  olfense  punishable  by  imprisonment  for 

1 1 8  more  than  one  year  is  fixed  in  court,  the  court  shall  obtain  from 

119  its  probation  officer  all  available  information  relative  to  prior 

1 20  criminal  prosecutions,  if  any,  of  the  prisoner  and  the  disposition 

121  of  each  of  such  prosecutions.    If  the  off"ense  with  which  such  a 

122  prisoner  is  charged  is  a  violation  of  any  provision  of  sections 

123  twenty-two  to  twenty-four,  inclusive,  of  chapter  two  hundred 

124  and  sixty-five  or  section  thirty-four  or  thirty-five  of  chapter  two 

1 25  hundred  and  seventy-two,  and  it  appears  from  such  information 

126  or  otherwise  that  he  had  been  previously  prosecuted  for  a 

127  violation  of  any  such  provision,  the  court  shall,  before  the 

128  amount  of  the  recognizant  is  fixed,  obtain  from  the  department 

129  of  mental  health  a  report  containing  all  information  in  its 

1 30  possession  relative  to  the  prisoner,  particularly  with  respect  to 

131  any  mental  disease  or  defect  with  which  he  may  have  been 

132  afflicted;  and  said  department  shall  furnish  any  such  report  to 

133  the  court  promptly  upon  its  request. 

134  A  person  who  has  been  released  pursuant  to  this  section  shall 

135  give  written  notice  to  the  clerk  of  the  court  before  which  the 

136  charges  are  pending  of  any  change  of  his  address  within  24  hours 

137  after  such  change. 

138  Section  60.    Deposit  in  Lieu  of  Cash. 

139  A  person  for  whom  a  condition  of  release  pursuant  to  Section 

140  59  is  the  deposit  of  a  sum  in  cash  may,  in  lieu  of  cash,  deposit  a 

141  bankbook  of  a  savings  bank  or  the  savings  department  of  a  trust 

1 42  company  or  national  bank,  doing  business  in  the  Commonwealth, 

143  property  assigned  to  the  clerk  with  whom  the  same  is  or  is  to  be 
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144  deposited,  and  his  successors,  and  satisfactory  to  the  person  who 

1 45  has  imposed  the  conditions  of  release,  or  non-registered  bonds  of 

146  the  United  States  or  of  the  Commonweahh  or  of  any  county, 

1 47  city,  or  town  within  the  Commonwealth  equal  at  their  face  value 

148  to  double  the  amount  of  the  deposit  required  of  him  in  such 

149  recognizance. 

1 50  Real  estate  situated  in  the  Commonwealth  with  unencumbered 

1 5 1  equity  not  exempt  from  execution  equal  to  double  the  amount 

1 52  of  the  required  deposit  shall  satisfy  the  requirement  of  a  cash 

153  deposit  pursuant  to  Section  59  upon  the  prisoner  or  witness 

154  filing  with  the  recognizance  a  sworn  schedule  which  shall 

155  contain: 

156  (1)  A  legal  description  of  the  real  estate; 

157  (2)  A  description  of  any  and  all  encumbrances  on  the  real 

158  estate  including  the  amount  of  each  and  the  holder 

159  thereof; 

160  (3)  The  market  value  of  the  unencumbered  equity  owned  by 

161  the  affiant; 

162  (4)  A  statement  that  the  affiant  is  the  sole  owner  of  such 

163  unencumbered  equity  and  that  it  is  not  exempt  from 

164  execution; 

165  (5)  A  statement  that  the  real  estate  has  not  previously  been 

166  used  or  accepted  in  lieu  of  deposit  in  the  Commonwealth 

167  during  the  12  months  preceding  the  date  of  the  recog- 

168  nizance;  and 

169  (6)  A  statement  that  the  real  estate  is  security  for  the 

1 70  appearance  of  the  accused  in  accordance  with  the  condi- 

171  tions  of  the  recognizance. 

172  The  sworn  schedule  shall  constitute  a  material  part  of  the 

173  recognizance.     The  affiant  commits  perjury  if  in  the  sworn 

1 74  schedule  he  makes  a  false  statement  which  he  does  not  believe  to 

175  be  true  and  shall  be  punished  accordingly,  or  may  in  the 

176  discretion  of  the  court  having  jurisdiction  of  the  offense  upon 

177  which  the  person  was  released,  be  punished  for  contempt. 

178  A  certified  copy  of  the  recognizance  and  schedule  of  real 

1 79  estate  shall  be  filed  immediately  by  the  court  having  jurisdiction 

180  in  the  office  of  the  registrar  of  deeds  of  the  county  in  which  the 

1 8 1  real  estate  is  situated  and  the  Commonwealth  shall  have  a  lien  on 

182  such  real  estate  from  the  time  such  copies  are  filed  in  the  office 

1 83  of  the  registrar  of  deeds.  The  registrar  of  deeds  shall  enter,  index 

1 84  and  record  (or  register  as  the  case  may  be)  such  recognizance  and 

185  schedule  without  requiring  any  advance  fee,  which  fee  shall  be 

1 86  taxed  as  costs  in  the  proceeding  and  paid  out  of  such  costs  when 

187  collected. 

188  Section  61.    Review  of  Conditions  of  Bail 

189  A  prisoner  or  a  witness  aforesaid  not  released  by  a  bail 

190  magistrate  on  his  personal  recognizance  without  further  condi- 
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191  tions  shall  forthwith  be  brought  before  the  next  session  of  the 

192  court  having  jurisdiction  of  the  offense  for  which  he  is  held  for  a 

193  review  of  the  conditions  of  release.     A  prisoner  or  witness 

194  aggrieved  by  the  denial  of  a  district  court  justice  to  release  him 

195  on  his  personal  recognizance  without  further  conditions  may 

196  petition  the  superior  court  for  a  review  of  the  order  of  the 

197  recognizance  and  conditions,  and  the  justice  of  the  district  court 

198  shall  thereupon  immediately  notify  such  person  of  his  right  to 

199  file  a  petition  for  review  in  the  superior  court.    When  a  petition 

200  for  review  is  filed  in  the  district  court  or  with  the  detaining 

201  authority  subsequent  to  petitioner's  district  court  appearance, 

202  the  clerk  of  the  district  court  or  the  detaining  authority,  as  the 

203  case  may  be,  shall  immediately  notify  by  telephone,  the  clerk 

204  and  probation  officer  of  the  district  court,  the  district  attorney 

205  for  the  district  in  which  the  district  court  is  located,  the 

206  prosecuting  officer,  the  petitioner's  counsel,  if  any,  and  the  clerk 

207  of  courts   of  the   county   to  which   the  petition   is  to  be 

208  transmitted.    The  clerk  of  the  district  court,  upon  the  filing  of  a 

209  petition  for  review,  either  in  the  district  court  or  with  the 

210  detaining  authority,  shall  forthwith  transmit  the  petition  for 

21 1  review,  a  copy  of  the  complaint  and  of  the  record  of  the  court, 

21 2  including  the  appearance  of  the  attorney,  if  any  is  entered,  and  a 

213  summary  of  the  court's  reasons  for  denying  the  release  of  the 

214  defendant  on  his  personal  recognizance  without  further  condi- 

215  tions  to  the  superior  court  for  the  county  in  which  the  district  is 

216  located,  if  a  justice  thereof  is  then  sitting,  or  to  the  superior 

217  court  of  the  nearest  county  in  which  a  justice  is  then  sitting ;  the 

218  probation  officer  of  the  district  court  shall  transmit  forthwith  to 

219  the  probation  officer  of  the  superior  court,  copies  of  all  records 

220  of  the  probation  oflSce  of  said  district  court  pertaining  to  the 

221  petitioner,  including  the  petitioner's  record  of  prior  convictions, 

222  if  any,  as  currently  verified  by  inquiry  of  the  commissioner  of 

223  probation.    The  district  court  or  the  detaining  authority,  as  the 

224  case  may  be,  shall  cause  any  petitioner  in  its  custody  to  be 

225  brought  before  the  said  superior  court  on  the  same  day  the 

226  petition  shall  have  been  filed,  unless  the  district  court  or  the 

227  detaining  authority  shall  determine  that  such  appearance  and 

228  hearing  on  the  petition  cannot  practically  take  place  before  the 

229  adjournment  of  the  sitting  of  said  superior  court  for  that  day  and 

230  in  which  event,  the  petitioner  shall  be  caused  to  be  brought 

23 1  before  said  court  for  such  hearing  during  the  morning  of  the  next 

232  business  day  of  the  sitting  of  said  superior  court.    The  district 

233  court  is  authorized  to  order  any  officer  authorized  to  execute 

234  criminal  process  to  transfer  the  petitioner  and  any  papers  herein 
23  5  above  described  from  the  district  court  or  the  detaining  authority 

236  to  the  superior  court,  and  to  coordinate  the  transfer  of  the 

237  petitioner  and  the  papers  by  such  officer.  The  petition  for  review 
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238  shall  constitute  authority  in  the  person  or  officer  having  custody 

239  of  the  petitioner  to  transport  the  petitioner  to  said  superior  court 

240  without  the  issuance  of  any  writ  or  other  legal  process,  provided, 

241  however,  that  any  district  or  superior  court  is  authorized  to  issue 

242  a  writ  of  habeas  corpus  for  the  appearance  forthwith  of  the 

243  petitioner  before  the  superior  court. 

244  The  superior  court  shall  in  accordance  with  the  standards  set 

245  forth  in  the  second  paragraph  of  section  59  hear  the  petition  for 

246  review  as  speedily  as  practicable  and  except  for  unusual 

247  circumstances,  on  the  same  day  the  petition  is  filed,  provided, 

248  however,  that  the  court  may  continue  the  hearing  to  the  next 

249  business  day  if  the  required  records  and  other  necessary 

250  information  are  not  available.   The  justice  of  the  superior  court 

251  may,  after  a  hearing  on  the  petition  for  review,  order  that  the 

252  petitioner  be  released  on  his  personal  recognizance  without 

253  surety  or  further  conditions,  or,  in  his  discretion,  to  reasonably 

254  assure  the  effective  administration  of  justice,  impose  any  other 

255  condition  of  recognizance  consistent  with  Section  fifty-nine  or 

256  remand  the  petitioner  in  accordance  with  the  terms  of  the 

257  process  by  which  he  was  ordered  committed  by  the  district 

258  court. 

259  Except  where  the  defendant  has  defaulted  on  his  recognizance 

260  or  has  been  surrendered  by  a  probation  officer,  an  order  of 

26 1  release  or  recognizance  shall  not  be  revoked,  revised,  or  amended 

262  by  the  district  court,  either  because  the  defendant  has  appealed 

263  or  has  been  bound  over  to  the  superior  court,  provided,  however, 

264  that  if  any  court,  in  its  discretion,  finds  that  changed  circum- 

265  stances  or  other  factors  not  previously  known  or  considered, 

266  make  the  order  of  release  or  recognizance  ineffective  to 

267  reasonably  assure  the  appearance  of  said  defendant  before  the 

268  court,  the  court  may  make  a  further  order,  imposing  additional 

269  conditions  pursuant  to  section  fifty-nine,  which  order  will  not 

270  revoke  the  order  of  release  or  recognizance  previously  in  force 

271  and  eff"ect. 

272  The  Chief  Justice  of  the  district  courts  and  the  Chief  Justice  of 

273  the  municipal  court  of  the  city  of  Boston  shall  prescribe  forms 

274  for  use  in  their  respective  courts,  for  the  purpose  of  notifying  a 

275  person  of  his  right  to  file  a  petition  for  review  in  the  superior 

276  court,  forms  for  petition  for  review  and  forms  for  the  imple- 

277  mentation  of  any  other  procedural  requirements.    The  clerk  of 

278  courts  shall  forthwith  notify  the  district  court  of  all  orders  of 

279  judgments  of  the  superior  court  on  petitions  for  review.  Costs  of 

280  expenses  of  services  and  transportation  under  this  section  shall  be 

28 1  ordered  paid  in  the  amount  determined  by  the  superior  court  out 

282  of  the  county  treasury  of  the  county  where  the  petition  for 

283  review  was  originally  filed. 

284  Section  62.    Condition  of  Recognizance 
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285  The  condition  of  recognizance  of  a  person,  binding  him  to 

286  appear  before  a  court  or  justice  to  answer  to  a  charge  against  him 

287  or  to  prosecute  an  appeal  shall  be  so  framed  as  to  bind  him 

288  personally  to  appear  at  the  time  so  expressed,  and  at  any 

289  subsequent  time  to  which  the  case  may  be  continued,  unless 

290  previously  surrendered  or  discharged,  and  so  from  time  to  time, 

291  until  the  final  decree,  sentence  or  order  of  the  court  or  justice 

292  thereon,  and  to  abide  such  final  sentence,  order  or  decree,  and 

293  not  depart  without  leave.   The  condition  of  a  recognizance  of  a 

294  person  held  to  answer  to  a  charge  before  a  district  court  shall  be 

295  further  so  framed  as  to  bind  him  to  appear  before  the  district 

296  court  to  answer  to  the  charge  and  before  the  superior  court  to 

297  prosecute  an  appeal  on  said  charge  or  to  answer  to  any 

298  indictment  which  may  be  returned  against  him.    The  Office  of 

299  Bail  Administration  shall,  by  rule,  provide  the  forms  of  recog- 

300  nizances.    A  recognizance  of  a  person  held  to  answer  to  a 

301  complaint  before  a  district  court  which  is  required  by  law  to  sit 

302  in  more  than  one  municipality  may,  with  his  consent  or  at  his 

303  request,  be  conditioned  for  his  appearance  at  the  next  sitting  of 

304  the  court  at  any  one  of  said  municipalities. 

305  Section  63.    Refund  of  Deposit 

306  When  the  conditions  of  the  recognizance  have  been  performed 

307  and  the  person  has  been  discharged  from  all  obligations  to  appear 

308  in  the  cause  the  clerk  of  the  court  shall  return  the  cash  or  other 

309  property  deposited  to  the  person  making  the  deposit,  his  heirs,  or 

310  assigns,  and  shall,  if  such  deposit  has  been  satisfied  by  real  estate, 

311  forthwith  notify  in  writing  the  registrar  of  deeds  that  said  lieu 

312  shall  be  discharged . 

313  Section  64.    Default  and  Forfeiture 

314  If  a  person  does  not  comply  with  the  conditions  of  his 

315  recognizance,  the  court  having  jurisdiction  of  the  cause  upon 

316  which  the  person  was  released  shall  enter  an  order  of  default, 

317  which  shall  declare  the  amount  of  the  recognizance  and  any 

318  deposit  thereimder  to  be  forfeited.    Notice  of  such  order  of 

319  forfeiture  shall  be  delivered  or  mailed  forthwith  to  the  person's 

320  last  known  address.  If  the  person  does  not  appear  and  surrender 

321  within  thirty  days  from  the  date  of  the  forfeiture,  or  within  such 

322  period  satisfy  the  court  that  appearance  and  surrender  by  the 

323  accused  is  impossible  and  without  his  fault,  the  court  shall  enter 

324  judgment  for  the  Commonwealth  against  the  person  for  the 

325  amount  of  recognizance  and  costs  of  the  court  proceedings.  Any 

326  deposit  made  in  accordance  with  section  fifty-nine  shall  be 

327  applied  to  the  payment  of  costs.   If  any  amount  of  such  deposit 

328  remains  after  the  payment  of  costs,  it  shall  be  applied  to 

329  payment  of  the  judgment.  Execution  may  be  had  on  the  balance 

330  of  the  judgment  in  the  same  manner  as  execution  on  judgments 

331  in  civil  actions. 
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332  A  person  may  surrender  himself  at  any  time  within  the  thirty 

333  days  from  the  date  of  forfeiture,  and  the  court  shall  thereupon 

334  order  the  cash  or  bonds  so  deposited  to  be  returned  or  the  bank 

335  books  reassigned  to  the  person  in  whose  name  the  deposit  is 

336  made  or  to  his  order,  and  the  lien  on  real  estate  pursuant  to 

337  section  sixty  discharged.  At  any  time  thirty  days  after  the  date  of 

338  forfeiture,  on  the  surrender  or  recapture  of  the  defendant,  the 

339  court  may  order  the  whole  or  any  part  of  the  money  so 

340  deposited  or  of  the  bonds,  or  of  the  amount  of  the  net  proceeds 

341  of  the  sale  of  said  bonds,  or  the  bank  books,  or  the  whole  or  any 

342  part  of  the  amount  collected  from  the  depository  thereunder  or 

343  the  whole  or  any  part  of  the  lien  on  real  estate  pursuant  to 

344  section  sixty  discharged  to  be  returned  to  the  person  in  whose 

345  name  the  deposit  is  made  or  to  his  order.  Ifthe  amount  realized 

346  by  sale  or  collection  pursuant  to  this  section  exceeds  the  amount 

347  of  the  recognizance,  the  court  shall,  on  an  application  made  at 

348  any  time,  order  such  excess  to  be  returned  to  the  person  entitled 

349  thereto. 

350  A  court  which  has  rendered  judgment  on  a  recognizance  after 

351  forfeiture  may,  upon  petition  of  any  person  interested,  stating 

352  the  ground  relied  upon  and  filed  in  said  court,  grant  a  review  and 

353  a  rehearing  of  the  judgment  entered,  upon  the  surrender  or 

354  recapture  of  the  person  who  was  released  or  for  any  sufficient 

355  cause  which  has  occurred  or  been  ascertained  by  the  person 

356  interested  after  the  rendition  of  such  judgment  or  at  such  time  as 

357  not  to  have  afforded  opportunity  for  presenting  the  same  in 

358  evidence. 

359  Section  65.    Default,  Penalty 

360  A  person  who  is  released  on  personal  recognizance  with  or 

361  without  other  conditions  as  provided  in  section  fifty-nine, 

362  including  the  condition  that  he  will  appear  personally  at  a 

363  specified  time  and  place  and  who  fails  without  sufficient  excuse 

364  to  so  appear  shall  be  punished  by  a  fine  of  not  more  than  one 

365  thousand  dollars  or  by  imprisonment  in  a  house  of  correction  for 

366  not  more  than  one  year  or  both,  but  in  no  event  shall  the  fine  or 

367  imprisonment  exceed  the  maximum  sentence  prescribed  for  any 

368  crime  in  connection  with  which  his  appearance  is  required. 

369  If  thirty  days  from  the  time  of  initial  default,  such  person  has 

370  not  surrendered  or  been  surrendered  to  the  court  or  has  not 

371  appeared  voluntarily,  the  court  having  jurisdiction  of  the  cause 

372  upon  which  the  person  was  released  shall  order  the  clerk  to  issue 

373  a  complaint  charging  such  person  with  the  above  offense  and 

374  ordering  a  warrant  to  issue  for  his  arrest. 

375  Nothing  in  this  section  shall  interfere  with  or  prevent  the 

376  exercise  by  any  court  of  its  power  to  punish  for  contempt. 

377  Section  66.    Office  of  Bail  Administration 

378  There  shall  be  an  Office  of  Bail  Administration  and  an 
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379  Advisory  Committee  on  Bail  to  superintend  release  on  bail  and 

380  recognizance  in  the  Commonwealth. 

381  The  Advisory  Committee  on  Bail  shall  consist  of  two  justices 

382  of  the  district  courts  appointed  by  the  Chief  Justice  of  the 

383  district  courts,  two  justices  of  the  superior  court  appointed  by 

384  the  Chief  Justice  of  the  superior  court,  and  one  person  who  has 

385  been  a  member  of  the  bar  for  at  least  five  years  appointed  by  the 

386  Chief  Justice  of  the  superior  court. 

387  The  Advisory  Committee  on  Bail  may,  after  notice  and 

388  hearing,  suspend  temporarily  or  permanently  any  bail  magistrate 

389  who  violates  the  rules  or  regulations  established  by  the  Office  of 

390  Bail  Administration  or  commits  any  other  misconduct  in  office. 

391  A  person  so  suspended  shall  not  exercise  any  powers  of  release 

392  pursuant  to  sections  58  and  59  of  this  chapter. 

393  The  Chief  Justices  of  the  superior  and  district  courts  shall 

394  appoint  the  director  of  the  Office  of  Bail  Administration  to  serve 

395  at  their  pleasure  at  a  salary  equivalent  to  not  less  than  sixty 

396  percent  of  the  salary  of  a  justice  of  the  superior  court. 

397  The  Office  of  Bail  Administration  shall,  with  the  approval  of 

398  the  Advisory  Committee,  establish  rules  and  regulations  and 

399  provide  such  forms  as  the  efficient  operation  of  bail,  in  its 

400  discretion,  requires,  and  shall  gather  statistics  relative  to  the 

401  efficient  and  fair  administration  of  bail  in  the  Commonwealth. 

402  The  director  of  the  Office  shall  submit  an  annual  report  to  the 

403  Chief  Justices  of  the  Superior  and  district  courts. 

404  Section  67. 

405  A  bail  magistrate  who  violates  the  rules  and  regulations 

406  established  by  the  Office  of  Bail  Administration  or  a  provision  of 

407  section  5  8  shall  be  guilty  of  a  misdemeanor  and  shall  be  punished 

408  by  not  more  than  ninety  days  imprisonment  in  a  house  of 

409  correction,  or  $500  fine,  or  both. 

1  SECTION  2.  Section  twenty-eight  of  chapter  two  hundred  and 

2  eighteen  is  amended  by  deleting  in  the  first  sentence  the  words 

3  "with  sureties"  and  inserting  in  place  thereof  the  words  "in 

4  accordance  with  the  provisions  of  section  fifty-nine  of  chapter 

5  two  hundred  and  seventy-six." 

1  SECTION  3 .  Section  twenty-four  of  chapter  two  hundred  and 

2  sixty-two,  as  amended  by  chapter  forty-six  of  the  Acts  of  1970, 

3  is  hereby  further  amended  by  inserting  after  the  word  "mis- 

4  demeanor"  the  words  "or  felony." 

1  SECTION  4.     Section  four  of  chapter  two  hundred  and 

2  seventy-five  is  amended  by  deleting  in  the  third  sentence  the 

3  words  "with  sufficient  sureties' '  and  inserting  in  place  thereof  the 

4  words  "in  accordance  with  the  provisions  of  chapter  two 
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5  hundred  and  seventy-six,  section  fifty-nine ;  and  the  last  sentence 

6  is  amended  by  deleting  all  words  after  the  word  "recognizance." 

1  SECTION  5.    Section  eight  of  chapter  two  hundred  and 

2  seventy-five  is  amended  by  deleting  the  words  "upon  giving  the 

3  security  required"  and  inserting  in  place  thereof  the  words  "upon 

4  execution  of  the  recognizance  required." 

1  SECTION  6.    Section  ten  of  chapter  two  hundred  and 

2  seventy-five  is  amended  by  deleting  the  words  "with  sufficient 

3  sureties"  and  inserting  in  place  thereof  the  words  "with  or 

4  without  further  conditions  as  authorized  by  section  fifty-nine  of 

5  chapter  two  hundred  and  seventy-six." 

1  SECTION  7.    Section  twelve  of  chapter  two  hundred  and 

2  seventy  five  is  amended  by  deleting  the  words  "for  not  finding 

3  sureties,  or"  and  the  words  "giving  such  security,"  and  inserting 

4  after  "discharged  upon"  the  words  "execution  of  said  recog- 

5  nizance." 

1  SECTION  8.    Section  thirteen  of  chapter  two  hundred  and 

2  seventy-five  is  amended  by  deleting  words  after"  a  breach  of  the 

3  condition"  and  inserting  in  place  thereof  the  words  "the 

4  provisions  of  section  sixty-four  of  chapter  two  hundred  and 

5  seventy-six  shall  apply." 

1  SECTION  9.   Section  seventeen  ofchapter  two  hundred  and 

2  seventy-five  is  deleted. 

1  SECTION  10.  Section  twenty  D  of  chapter  two  hundred  and 

2  seventy-six  is  amended  by  deleting  after  the  words  "such  person 

3  to  bail"  the  words  "by  bond  or  undertaking  with  sufficient 

4  sureties"  and  inserting  in  place  thereof  the  words  "upon 

5  execution  of  a  recognizance  in  accordance  with  section  fifty-nine 

6  of  this  chapter",  and  by  deleting  the  words  "bond  or  under- 

7  taking"  appearing  after  the  words  "time  specified  in  such"  and 

8  inserting  in  place  thereof  the  word  "recognizance." 

1  SECTION  1 1 .  Section  twenty  E  of  chapter  two  hundred  and 

2  seventy-six  is  amended  by  deleting  after  "in  such  warrant,"  the 

3  words  "bond  or  undertaking"  and  inserting  in  place  thereof  "or 

4  recognizance",  by  deleting  the  words  "bond  or  undertaking" 

5  appearing  after  the  words  "date  of  such  new"  and  inserting  in 

6  place  thereof  the  word  "recognizance." 

1  SECTION  12.  Section  twenty  F  ofchapter  two  hundred  and 

2  seventy-six  is  amended  by  deleting  the  words  "bond  or  under- 
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3  taking"  in  the  first  sentence  and  inserting  in  place  thereof  the 

4  word  "recognizance",  and  by  deleting  in  the  second  sentence  the 

5  words  "bond  or  undertaking"  and  inserting  in  place  thereof  the 

6  word  "recognizances." 

1  SECTION  13.  Section  twenty-seven  of  chapter  two  hundred 

2  and  seventy-six  is  amended  by  deleting  all  words  after  "further 

3  appearance"  and  inserting  in  place  thereof  the  words  "in 

4  accordance  with  the  provisions  of  section  fifty-nine  of  this 

5  chapter." 

1  SECTION  14.    Section  twenty-nine  of  chapter  two  hundred 

2  and  seventy-six   is  amended   by  deleting  the  words   "with 

3  sufficient  surety  or  sureties"  and  inserting  in  place  thereof  the 

4  words  "in  accordance  with  the  provisions  of  section  fifty-nine  of 

5  this  chapter." 

1  SECTION  15.    Section  thirty  of  chapter  two  hundred  and 

2  seventy-six  is  amended  by  deleting  the  words  "and  certificate 

3  required  by  section  sixty-one." 

1  SECTION  1 6.  Section  thirty-five  of  chapter  two  hundred  and 

2  seventy-six  is  amended  by  deleting  the  words  in  the  second 

3  sentence  "with  surety  or  sureties"  and  inserting  in  place  thereof 

4  "under  conditions  authorized  by  section  fifty-nine  of  this 

5  chapter",  by  deleting  the  words  "or  without  surety," 

1  SECTION  17,  Section  thirty-six  of  chapter  two  hundred  and 

2  seventy-six  is  amended  by  inserting  in  the  second  sentence  after 

3  the  words  "default  recorded"  the  words  "and  the  amount  of  the 

4  recognizance  forfeited  as  provided  in  section  sixty-four  of  this 

5  chapter",  by  deleting  the  third  sentence. 

1  SECTION  18.  Section  forty-two  of  chapter  two  hundred  and 

2  seventy-six  is  amended  by  deleting  all  words  after  "is  not 

3  exercised"  and  inserting  in  place  thereof  the  words  "require  the 

4  prisoner  to  recognize  in  accordance  with  the  provisions  of  sec- 

5  tion  fifty-nine  of  this  chapter." 

1  SECTION  19.  Section  forty-seven  of  chapter  two  hundred  and 

2  seventy-six  as  amended  by  chapter  three  hundred  and  eighty  of 

3  the  Acts  of  1967  is  further  amended  by  deleting  the  words 

4  "other  security  is  given"  and  inserting  in  place  thereof  "further 

5  conditions  are  imposed",  and  by  deleting  the  words  "with  such 

6  sureties"  and  inserting  in  place  thereof  the  words  "with  such 

7  conditions  authorized  by  section  fifty-nine  of  this  chapter",  and 

8  by  deleting  the  last  word  of  the  section  "surety"  and  inserting  in 

9  place  thereof  the  words  "such  further  conditions." 
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1  SECTION  20.  Section  forty-nine  of  chapter  two  hundred  and 

2  seventy-six  is  amended  by  deleting  the  word  in  the  first  sentence 

3  "sureties"  and  inserting  in  place  thereof  the  words  "further 

4  conditions",  by  deleting  the  words  "procure  sureties"  in  the  first 

5  sentence  after  the  words  "unable  to"  and  inserting  in  place 

6  thereof  the  words  "satisfy  such  conditions",  and  by  deleting  in 

7  the  second  sentence  "furnish  sureties"  and  inserting  in  place 

8  thereof  the  words  "satisfy  such  conditions." 

1  SECTION  21.    Section  fifty  of  chapter  two  hundred  and 

2  seventy-six  is  amended  by  deleting  in  the  first  sentence  the  words 

3  "furnish  sureties"  and  inserting  in  place  thereof  the  words 

4  "satisfy  further  conditions." 

1  SECTION  22.   Section  fifty-one  ofchapter  two  hundred  and 

2  seventy-six  is  amended  by  deleting  the  words  "furnish  sureties" 

3  and  inserting  in  place  thereof  the  words  "satisfy  such  further 

4  conditions",  and  by  inserting  after  the  words  "on  his  own 

5  recognizance"  appearing  after  the  words  "the  release  of  the 

6  witness"  the  words  "without  further  conditions",  and  by 

7  inserting  after  the  last  words  of  section  fifty-one  the  words 

8  "without  further  conditions." 

1  SECTION  23 .  Section  fifty-four  of  chapter  two  hundred  and 

2  seventy-six  is  amended  by  deleting  the  words  "furnish  sureties" 

3  and  inserting  in  place  thereof  the  words  "satisfy  further 

4  conditions  of  release." 

1  SECTION  24.    Section  seventy  of  chapter  two  hundred -and 

2  seventy-seven  is  amended  by  deleting  after  the  words  "such  court 

3  to  recognize"  the  words  "with  and  without  sureties"  and 

4  inserting  in  place  thereof  the  words  "in  accordance  with  the 

5  provisions  of  chapter  two  hundred  and  seventy-six,  section 

6  fifty-nine." 

1  SECTION  25.  Section  eighteen  of  chapter  two  hundred  and 

2  seventy-eight  is  amended  by  deleting  in  the  second  sentence  the 

3  words  "in  such  sum  and  with  such  surety  or  sureties  as  the  court 

4  requires",  by  inserting  after  the  second  sentence  so  amended  a 

5  new  sentence  —  "Except  where  the  defendant  has  defaulted  on 

6  his  recognizance  or  has  been  surrendered  by  a  probation  officer 

7  an  order  of  bail  or  recognizance  previously  in  effect  in  the 

8  district  court  shall  not  be  revoked,  revised,  or  amended,  unless 

9  any  court,  in  its  discretion,  finds  that  changed  circumstances  or 

10  other  factors  not  previously  known  or  considered,  make  the 

1 1  order  of  bail  or  recognizance  ineffective  to  reasonably  assure  the 

12  appearance  of  said  defendant  before  the  court." 
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1  SECTION  26.    Section  four  of  chapter  two  hundred  and 

2  seventy-nine,  as  amended  by  chapter  six  hundred  and  seventy- 

3  eight  of  the  Acts  of  1966,  is  amended  by  adding  to  the  end  of 

4  the  second  sentence  of  the  first  paragraph  "in  accordance  with 

5  the  provisions  of  chapter  two  hundred  and  seventy-six,  chapter 

6  fifty-nine." 

1  SECTION  27.    Section  twelve  of  chapter  two  hundred  and 

2  seventy-nine  is  amended  by  deleting  ail  words  after  "order  him  to 

3  recognize"  and  inserting  in  place  thereof  "in  accordance  with  the 

4  provisions  of  chapter  two  hundred  and  seventy-six,  section 

5  fifty-nine  for  any  term  of  not  more  than  two  years,  and  may  at 

6  any  time  revoke  such  order  or  reduce  the  amount  of  the  deposit 

7  required." 

1  SECTION  28.    Section  thirteen  of  chapter  two  hundred  and 

2  seventy-nine  is  amended  by  deleting  the  words  "with  sufficient 

3  sureties"  and  inserting  in  place  thereof  the  words  "in  accordance 

4  with  the  provisions  of  section  fifty-nine  of  chapter  two  hundred 

5  and  seventy-six." 


HOUSE  .  .  .  ri972)  ...  No.  359 


An  Act  amending  the  law  which  admits  a  person  to  bail. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Chapter  276  of  the  General  Laws  is  hereby  amended  to  add 

2  after  section  58  the  following  section:  — 

3  Section  58 A.  Deposit  of  Bail  Security.  The  person  for  whom 

4  bail  has  been  set  shall  execute  the  bail  bond  and  deposit  with 

5  the  clerk  of  the  court  before  which  the  proceeding  is  pending  a 

6  sum  of  money  equal  to  5%  of  the  bail,  but  in  no  event  shall 

7  such  deposit  be  less  than  ten  dollars.    When  court  is  not  in 

8  session,  any  person  authorized  to  set  bail  may  accept  deposit 

9  on  behalf  of  the  clerk.    Such  deposit  shall  be  turned  in  to  the 

10  clerk  on  the  first  day  of  business  after  accepting  said  deposit: 

1 1  (1)  upon  depositing  this  sum  the  person  shall  be  released  from 

12  custody  subject  to  the  conditions  of  the  bail  bond;  (2)  once 

13  bail  has  been  given  and  a  charge  is  pending  or  is  thereafter  filed 

14  in  or  transferred  to  a  court  of  competent  jurisdiction,  the  latter 

15  court  shall  continue  the  original  bail  in  that  court  subject  to 

16  the  provisions  of  this  section;  (3)  after  conviction  the  court 
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17  may  order  that  the  original  bail  stand  as  bail  pending  appeal  or 

18  deny,  increase  or  reduce  bail;  (4)  after  an  entry  by  the  trial 

19  court  allowing  or  denying  bail  pending  appeal  either  party  may 

20  apply  to  the  reviewing  court  having  jurisdiction  or  to  a  justice 

21  thereof  sitting  in  vacation  for  an  order  increasing  or  decreasing 

22  the  amount  of  bail  or  allowing  or  denying  bail  pending  appeal ; 

23  (5)  when  the  conditions  of  the  bail  have  been  performed  and 

24  the  accused  has  been  discharged  from  all  obligations  in  the 

25  cause,  the  clerk  of  the  court  shall  return  to  the  accused  eighty 

26  percent  of  the  sum  which  had  been  deposited  and  shall  retain 

27  as  bail  bond  costs  twenty  percent  of  the  amount  deposited. 

28  If  the  accused  does  not  comply  with  the  conditions  of  the 

29  bail  bond,  the  court  having  jurisdiction  shall  enter  an  order 

30  declaring  the  bail  to  be  forfeited.    Notice  of  such  order  of 

31  forfeiture  shall  be  served  forthwith  by  the  Sheriff  or  any  of  his 

32  deputies  to  the  accused  at  his  last  known  address.     If  the 

33  accused  does  not  appear  and  surrender  to  the  court  having 

34  jurisdiction  within  thirty  days  from  the  date  of  the  forfeiture 

35  or  within  such  period  satisfy  the  court  that  appearance  and 

36  surrender  by  the  accused  is  impossible  and  without  his  fault, 

37  the  court  shall  enter  a  judgment  for  the  Commonwealth  against 

38  the  accused  for  the  amount  of  the  bail  and  costs  of  the  court 

39  proceedings.    The  deposit  made  in  accordance  with  this  section 

40  shall  be  applied  to  the  payment  of  costs.    If  any  amount  of 

41  such  deposit  remains  after  payment  of  costs  it  shall  be  applied 

42  to  payment  of  the  judgment  and  transferred  to  the  treasury  of 

43  the  municipal  corporation  wherein  the  bond  was  taken  if  the 

44  offense  was  a  violation  of  any  penal  ordinance  of  a  political 

45  sub-division  of  this  Commonwealth,  or  to  the  treasury  of  the 

46  county  wherein  the  bond  was  taken  if  the  offense  was  a 

47  violation  of  any  penal  statute  of  this  Commonwealth. 

48  After  a  judgment  for  a  fine  and  court  costs  or  either  is 

49  entered  in  the  prosecution  of  a  cause  in  which  a  deposit  had 

50  been  made  in  accordance  with  this  section,  the  balance  of  such 

51  deposit,  after  deduction  of  bail  and  bond  costs,  shall  be  applied 

52  to  the  payment  of  the  judgment. 

53  Cash,  stocks,  bonds  and  real  estate  may  be  used  as  security 

54  for  bail  by  any  person  for  whom  bail  has  been  set  in  lieu  of 

55  the  bail  deposit  system  in  the  following  manner:    (1)  by  a 

56  deposit,  when  the  clerk  of  the  court,  of  an  amount  equal  to 

57  the  required  bail,  or  cash,  or  stocks  and  bonds  in  which 

58  trustees  are  authorized  to  invest  trust  funds  under  the  laws  of 

59  this  Commonwealth;  or  (2)  by  real  estate  situated  in  this 

60  Commonwealth  with  unencumbered  equity  not  exempt  owned 

61  by  the  accused  or  sureties  worth  double  the  amount  of  bail  set 

62  in  the  bond. 

63  If  the  bail  bond  is  secured  by  cash  or  stocks  and  bonds  the 
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64  accused  or  sureties  shall  file  with  the  bond  a  sworn  schedule 

65  which  shall  contain:    (1)  a  list  of  the  stocks  and  bonds  de- 

66  posited  describing  each  in  sufficient  detail  that  it  may  be 

67  identified;  (2)  the  market  value  of  each  stock  and  bond;  (3) 

68  the  total  market  value  of  the  stocks  and  bonds  listed;  (4)  a 

69  statement  that  the  affiant  is  the  sole  owner  of  the  stocks  and 

70  bonds  listed  and  they  are  not  exempt  from  execution;  (5)  a 

71  statement  that  such  stocks  and  bonds  have  not  previously  been 

72  used  or  accepted  as  bail  in  this  Commonwealth  during  the 

73  twelve  months  preceding  the  date  of  the  bail  bond,  and  (6)  a 

74  statement  that  such  stocks  and  bonds  are  security  for  the 

75  appearance  of  the  accused  in  accordance  with  the  conditions  of 

76  the  bail  bond. 

77  If  the  bail  bond  is  secured  by  real  estate  the  accused  or 

78  sureties  shall  file  with  the  bond  a  sworn  schedule  which  shall 

79  contain :    (1 )  a  legal  description  of  the  real  estate ;  (2)  a  descrip- 

80  tion  of  any  and  all  encumbrances  on  the  real  estate  including 

81  the  amount  of  each  and  the  holder  thereof;  (3)  the  market 

82  value  of  the  unencumbered  equity  owned  by  the  affiant ;  (4)  a 

83  statement  that  the  affiant  is  the  sole  owner  of  such  unencum- 

84  bered  equity  and  that  it  is  not  exempt  from  execution;  (5)  a 

85  statement  that  the  real  estate  has  not  previously  been  used  or 

86  accepted  as  bail  in  this  Commonwealth  during  the  twelve 

87  months  preceding  the  date  of  the  bail  bond,  and  (6)  a  state- 

88  ment  that  the  real  estate  is  security  for  the  appearance  of  the 

89  accused  in  accordance  with  the  conditions  of  the  bail  bond. 

90  The  sworn  schedule  shall  constitute  a  material  part  of  the 

9 1  bail  bond.   The  affiant  commits  perjury  if  in  the  sworn  schedule 

92  he  makes  a  false  statement  which  he  does  not  believe  to  be 

93  true.    He  shall  be  prosecuted  and  punished  accordingly,  or,  he 

94  may  be  punished  for  contempt. 

95  A  certified  copy  of  the  bail  bond  and  schedule  of  real  estate 

96  shall  be  filed  immediately  by  the  court  in  the  office  of  the 

97  Sheriff  of  the  county  in  which  the  real  estate  is  situated  and 

98  the  Sheriff"  shall  attach  said  real  estate  for  the  Commonwealth. 

99  The  Commonwealth  shall  have  a  lien  on  such  real  estate  from 

100  the  time  such  copies  are  filed  in  the  office  of  the  registrar  of 

101  deeds.    The  registrar  of  deeds  shall  enter,  index  and  record  (or 

102  register  as  the  case  may  be)  such  bail  bonds  and  schedules 

103  without  requiring  any  advance  fee,  which  fee  shall  be  taxed  as 

104  costs  in  the  proceedings  and  paid  out  of  such  costs  when 

105  collected. 

106  When  the  conditions  of  the  bail  bond  have  been  performed 

107  and  the  accused  has  been  discharged  from  his  obligations  in  the 

108  cause,  the  clerk  of  the  court  shall  return  to  him  or  his  sureties 

109  the  deposit  of  any  cash,  stocks  or  bonds.    If  the  bail  bond  has 

1 10  been  secured  by  real  estate  the  clerk  of  the  court  who  accepted 
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1 1 1  said  bond  shall  notify  the  Sheriff  to  release  the  lien  of  the  bail 

112  bond  on  the  real  estate. 

113  If  the  accused  does  not  comply  with  the  conditions  of  the 

1 14  bail  bond  the  court  having  jurisdiction  shall  enter  an  order 

115  declaring  the  bail  to  be  forfeited.    Notice  of  such  order  of 

116  forfeiture  shall  be  served  by  the  Sheriff  or  any  of  his  deputies 

117  forthwith  to  the  accused  and  his  sureties  at  their  last  known 

118  address.    If  the  accused  does  not  appear  and  surrender  to  the 

119  court  having  jurisdiction  within  thirty  days  from  the  date  of 

120  the  forfeiture  or  within  such  period  satisfy  the  court  that 

121  appearance  and  surrender  by  the  accused  is  impossible  and 

122  without  his  fault  the  court  shall  enter  judgment  for  the  Com- 

123  monwealth  against  the  accused  and  his  sureties  for  the  amount 

124  of  the  bail  and  costs  of  the  proceedings. 

125  When  judgment  is  entered  in  favor  of  the  Commonwealth  on 

126  any  bail  bond  the  District  Attorney  shall  have  execution  issued 

127  on  the  judgment  forthwith  and  deliver  same  to  the  Sheriff  to 

128  be  executed  by  levy  on  the  cash,  stocks  or  bonds  deposited 

129  with  the  clerk  of  the  court  and  the  real  estate  described  in  the 

130  bail  bond  schedule.    The  cash  shall  be  used  to  satisfy  the 

1 3 1  judgment  and  costs  and  paid  into  the  treasury  of  the  municipal 

132  corporation  wherein  the  bail  bond  was  taken  if  the  offense  was 

1 33  a  violation  of  any  penal  ordinance  of  a  political  subdivision  of 

134  this  Commonwealth,  or  into  the  treasury  of  the  county  where- 

135  in  the  bail  bond  was  taken  if  the  offense  was  a  violation  of  any 

136  penal  statute  of  this  Commonwealth.    The  stocks,  bonds  and 

137  real  estate  shall  be  sold  in  the  same  manner  as  in  execution 

138  sales  in  civil  actions  and  the  proceeds  of  such  sale  shall  be  used 

139  to  satisfy  all  court  costs,  prior  encumbrances,  if  any,  and  from 

140  the  balance  a  sufficient  amount  to  satisfy  the  judgment  shall  be 

141  paid  into  the  treasury  of  the  municipal  corporation  wherein  the 

142  bail  bond  was  taken  if  the  offense  was  a  violation  of  any  penal 

143  ordinance  of  a  political  subdivision  of  this  Commonwealth,  or 

144  into  the  treasury  of  the  county  wherein  the  bail  bond  was 

145  taken  if  the  offense  was  a  violation  of  any  penal  statute  of  this 

146  Commonwealth.    The  balance  shall  be  returned  to  the  owner. 

147  The  real  estate  so  sold  may  be  redeemed  in  the  same  manner  as 

148  real  estate  may  be  redeemed  after  judicial  or  execution  sales  in 

149  civil  actions. 

150  No  stocks,  bonds  or  real  estate  may  be  used  or  accepted  as 

151  bail  bond  security  in  this  Commonwealth  more  than  once  in 

1 52  any  twelve  month  period. 

153  This  act  shall  supersede  any  provisions  of  the  law  to  the 

154  contrary. 
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HOUSE  .  .  .  (1972)  ...  No.  5470 

An  Act  further  regulating  the  release  on  bail  of  certain  persons  held  in 

CUSTODY. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Chapter  276  of  the  General  Laws  is  hereby  amended  by 

2  inserting  after  section  79  the  following  section :  — 

3  Section  79 A.   A  person  held  in  custody  or  committed  upon  a 

4  criminal  charge,  if  entitled  to  be  released  on  bail,  or  a  person  held 

5  in  custody  or  committed  as  a  witness  to  a  crime,  may,  with  the 

6  consent  of  the  court,  instead  of  giving  surety  or  sureties,  give  his 

7  personal  recognizance  to  appear  before  the  court  and  deposit  five 

8  per  cent  of  the  amount  of  the  bail  which  he  is  ordered  to  furnish, 

9  with  the  court,  clerk  of  the  court  or  magistrate  authorized  to 

10  take  such  recognizance,  who  shall  give  him  a  certificate  thereof, 

11  and  upon  delivering  said  certificate  to  the  officer  in  whose 

12  custody  he  is,  shall  be  released.    The  court  or  magistrate  shall 

1 3  forthwith,  upon  receipt  of  such  amount,  deposit  it  with  the  clerk 

14  of  the  court. 

HOUSE  .  .  .  (1972)  ...  No.  4319 


An  Act  providing  that  personal  bonds  may  be  executed  by  defendants  in 
criminal  proceedings. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1 .    Chapter  276  of  the  General  Laws  is  hereby 

2  amended  by  inserting  after  section  42  the  following  four 

3  sections :  — 

4  Section  42 A.    The  person  for  whom  bail  has  been  set  shall 

5  execute  the  bail  bond  and  deposit  with  the  clerk  of  the  court 

6  before  which  the  proceeding  is  pending  a  sum  of  money  equal 

7  to  ten  per  cent  of  the  bail,  but  in  no  event  shall  such  deposit 

8  be  less  than  fifteen  dollars.    Upon  depositing  said  sum  the 

9  person  shall  be  released  from  custody  subject  to  the  conditions 

10  of  the  bail  bond.    Once  bail  has  been  given  and  a  charge  is 

1 1  pending  or  is  thereafter  filed  in  or  transferred  to  the  superior 

12  court  the  latter  court  shall  continue  the  original  bail  in  that 
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13  court.    After  the  entry  of  an  order  by  the  trial  court  allowing 

14  or  denying  bail  pending  appeal  either  party  may  apply  to  the 

1 5  reviewing  court  having  jurisdiction  or  to  a  justice  thereof 'for  an 

1 6  order  increasing  or  decreasing  the  amount  of  bail  or  allowing  or 

1 7  denying  bail  pending  appeal.   When  conditions  of  the  bail  bond 

1 8  have  been  performed  and  the  accused  has  been  discharged  from 

19  all  obhgations  in  the  cause  the  clerk  of  the  court  shall  return 

20  to  the  accused  ninety  per  cent  of  the  sum  which  has  been 

21  deposited  and  shall  retain  as  bail  bond  costs  ten  per  cent  of  the 

22  amount  deposited. 

23  Section  42B.    If  the  accused  shall  not  comply  with  the  con- 

24  ditions  of  the  bail  bond  the  court  having  jurisdiction  shall  enter 

25  an  order  declaring  the  bail  to  be  forfeited.   Notice  of  such  order 

26  of  forfeiture  shall  be  mailed  forthwith  by  the  court  to  the 

27  accused  at  his  last  known  address.    If  the  accused  does  not 

28  appear  and  surrender  to  the  court  within  such  period  to  satisfy 

29  the  court  that  appearance  and  surrender  by  the  accused  is 

30  impossible  and  without  his  fault  the  court  shall  enter  judgment 

31  for  the  commonwealth  against  the  accused  for  the  amount  of 

32  the  bail  and  costs  of  the  court  proceedings.    The  deposit  made 

33  in  accordance  with  section  forty-two  A  shall  be  applied  to  the 

34  payment  of  costs.    If  any  amount  of  such  deposit  remains  after 

35  the  payment  of  costs  it  shall  be  applied  to  payment  of  the 

36  judgment  and  transferred  to  the  treasury  of  the  county  wherein 

37  the  bond  was  taken  if  the  offense  was  a  violation  of  any  penal 

38  ordinance  of  a  political  subdivision  of  the  commonwealth  or  if 

39  the  offense  was  a  violation  of  any  penal  statute  of  the  com- 

40  monwealth.   The  balance  of  the  judgment  may  be  enforced  and 

41  collected  in  the  same  manner  as  a  judgment  entered  in  a  civil 

42  action. 

43  After  a  judgment  for  a  fine  and  court  costs  or  either  is 

44  entered  in  the  prosecution  of  a  cause  in  which  a  deposit  has 

45  been  made  in  accordance  with  section  forty-two  A  the  balance. 

46  of  such  deposit,  after  deduction  of  bail  bond  costs,  shall  be 

47  applied  to  the  payment  of  the  judgment. 

48  Section  42C.    (a)  In  lieu  of  the  bail  deposit  provided  for  in 

49  Section  forty  A  any  person  for  whom  bail  has  been  set  may 

50  execute  the  bail  bond  with  or  without  sureties  which  bond 

51  may  be  secured: 

52  (1)  By  a  deposit,  with  the  clerk  of  the  court,  of  an  amount 

53  equal  to  the  required  bail,  of  cash,  or  stocks  and  bonds  in 

54  which  trustees  are  authorized  to  invest  trust  funds  under  the 

55  laws  of  the  commonwealth ;  or 

56  (2)  By  real  estate  situated  in  the  commonwealth  with  unen- 

57  cumbered  equity  not  exempt  owned  by  the  accused  or  sureties 

58  worth  double  the  amount  of  bail  set  in  the  bond. 

59  (b)  If  the  bail  bond  is  secured  by  cash  or  stocks  and  bonds  the 


88  JUDICIAL  COUNCIL  P.D.  144 

60  accused  or  sureties  shall  file  with  the  bond  a  sworn  schedule 

61  which  shall  contain: 

62  (1)  A  list  of  the  stocks  and  bonds  deposited  describing  each 

63  in  sufficient  detail  that  it  may  be  identified; 

64  (2)  The  market  value  of  each  stock  and  bond ; 

65  (3)  The  total  market  value  of  the  stocks  and  bonds  listed ; 

66  (4)  A  statement  that  the  affiant  is  the  sole  owner  of  the 

67  stocks  and  bonds  listed  and  they  are  not  exempt  from  execu- 

68  tion; 

69  (5)  A  statement  that  such  stocks  and  bonds  have  not  pre- 

70  viously  been  used  or  accepted  as  bail  in  the  commonwealth 

71  during  the  twelve  months  preceding  the  date  of  the  bail  bond; 

72  and 

73  (6)  A  statement  that  such  stocks  and  bonds  are  security  for 

74  the  appearance  of  the  accused  in  accordance  with  the  condi- 

75  tions  of  the  bail  bond. 

76  (c)  If  the  bail  bond  is  secured  by  real  estate  the  accused  or 

77  sureties  shall  file  with  the  bond  a  sworn  schedule  which  shall 

78  contain: 

79  (1)  A  legal  description  of  the  real  estate; 

80  (2)  A  description  of  any  and  all  encumbrances  on  the  real 

81  estate  including  the  amount  of  each  and  the  holder  thereof; 

82  (3)  The  market  value  of  the  unencumbered  equity  owned  by 

83  the  affiant; 

84  (4)  A  statement  that  the  affiant  is  the  sole  owner  of  such 

85  unencumbered  equity  and  that  it  is  not  exempt  from  execu- 

86  tion ; 

87  (5)  A  statement  that  the  real  estate  has  not  previously  been 

88  used  or  accepted  as  bail  in  this  commonwealth  during  the 

89  twelve  months  preceding  the  date  of  the  bail  bond ;  and 

90  (6)  A  statement  that  the  real  estate  is  security  for  the 

91  appearance  of  the  accused  in  accordance  with  the  conditions 

92  of  the  bail  bond. 

93  (d)  The  sworn  schedule  shall  constitute  a  material  part  of  the 

94  bail  bond.    The  affiant  shall  be  guilty  of  perjury  if  in  the  sworn 

95  schedule  he  makes  a  false  statement  which  he  does  not  believe 

96  to  be  true. 

97  (e)  A  certified  copy  of  the  bail  bond  and  schedule  of  real 

98  estate  shall  be  filed  immediately  by  the  court  in  the  office  of 

99  the  registrar  of  deeds  of  the  county  in  which  the  real  estate  is 

100  situated  and  the  commonwealth  shall  have  a  lien  on  such  real 

101  estate  from  the  time  such  copies  are  filed  in  the  office  of  said 

102  registrar.    Said  registrar  shall  enter,  index  and  record  such  bail 

103  bonds  and  schedules  without  requiring  any  advance  fee,  which 

104  fee  shall  be  taxed  as  costs  in  the  proceeding  and  paid  out  of 

105  such  costs  when  collected. 

106  Section  42 D.    When  the  conditions  of  the  bail  bond  have 
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107  been  performed  and  the  accused  has  been  discharged  from  his 

108  obligations  in  the  cause,  the  clerk  of  the  court  shall  return  to 

109  him  or  his  sureties  the  deposit  of  any  cash,  stocks  or  bonds.    If 

110  the  bail  bond  has  been  secured  by  real  estate  the  clerk  of  the 

1 1 1  court  shall  forthwith  notify  in  writing  the  registrar  of  deeds 

112  and  the  lien  of  the  bail  bond  on  the  real  estate  shall  be 

1 1 3  discharged. 

114  If  the  accused  shall  fail  to  comply  with  the  conditions  of  the 

115  bail  bond  the  court  having  jurisdiction  shall  enter  an  order 

116  declaring  the  bail  to  be  forfeited.    Notice  of  such  order  of 

117  forfeiture  shall  be  mailed  forthwith  by  the  clerk  of  the  court 

118  to  the  accused  and  his  sureties  at  their  last  known  address.    If 

119  the  accused  shall  not  appear  and  surrender  to  the  court  having 

120  jurisdiction  within  thirty  days  from  the  date  of  the  forfeiture 

121  or  within  such  period  satisfy  the  court  that  appearance  and 

122  surrender  by  the  accused  is  impossible  and  without  his  fault 

123  the  court  shall  enter  judgment  for  the  commonwealth  against 

124  the  accused  and  his  sureties  for  the  amount  of  the  bail  and 

125  costs  of  the  proceedings. 

1 26  When  the  judgment  is  entered  in  favor  of  the  commonwealth 

127  on  any  bail  bond  the  district  attorney  shall  have  execution 

128  issued  on  the  judgment  forthwith  and  deliver  same  to  the 

129  sheriff  to  be  executed  by  levy  on  the  cash,  stocks  or  bonds 

130  deposited  with  the  clerk  of  the  court  and  the  real  estate 

131  described  in  the  bail  bond  schedule.    The  cash  shall  be  used  to 

132  satisfy  the  judgment  and  costs  and  paid  into  the  treasury  of 

1 33  the  county  wherein  the  bail  bond  was  taken.   The  stocks,  bonds 

134  and  real  estate  shall  be  sold  in  the  same  manner  as  in  execution 

135  sales  in  civil  actions  and  the  proceeds  of  such  sale  shall  be  used 

136  to  satisfy  all  court  costs,  prior  encumbrances,  if  any,  and  from 

137  the  balance  a  sufficient  amount  to  satisfy  the  judgment  shall  be 

138  paid  into  the  treasury  of  the  county  wherein  the  bail  bond  was 

139  taken.    The  balance  shall  be  returned  to  the  owner.    The  real 

140  estate  so  sold  may  be  redeemed  in  the  same  manner  as  real 

141  estate  may  be  redeemed  after  judicial  execution  sales  in  civil 

142  action. 

143  No  stocks,  bonds  or  real  estate  may  be  used  or  accepted  as 

144  bail  bond  security  in  the  commonwealth  more  than  once  in 

145  any  twelve  month  period. 

1  SECTION  2.    Upon  the  effective  date  of  section  one  of  this 

2  act,  all  registrations  of  bondsmen  as  authorized  by  section 

3  sixty-one  B  of  chapter  two  hundred  and  seventy-six  of  the 

4  General  Laws  are  hereby  revoked  and  no  further  registrations 

5  shall  be  approved. 
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SENATE  .  .  .  ri972)  ...  No.  471 


An  Act  providing  for  the  compensation  of  persons  setting  conditions  of  pre- 
trial RELEASE. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1 .  Section  twenty-four  of  chapter  two  hundred  and 

2  sixty-two  of  the  General  Laws  is  hereby  amended  by  striking 

3  said  section,  as  most  recently  amended  by  chapter  forty-six 

4  of  the  Acts  of  1970,  and  inserting  in  place  thereof  the  foUow- 

5  ing  section: 

6  Section  24.    The  chief  justice  of  the  superior  court  shall  es- 

7  tablish  a  schedule  of  compensation  for  persons  setting  condi- 

8  tions  of  pre-trial  release.    In  establishing  this  schedule  the  chief 

9  justice  may,  in  his  discretion,  make  the  amount  of  compensa- 

10  tion  depend  on  the  number  and  seriousness  of  the  charges 

1 1  against  a  defendant  and  the  time  of  day  and  the  amount  of 

12  time  involved  in  the  setting  of  conditions  of  pre-trial  release. 

13  After  this  schedule  of  compensation  is  established,  no  de- 

14  fendant  shall  be  charged  any  fee  for  the  setting  of  conditions 

15  of  pre-trial  release.     The  sole  compensation  of  any  person 

16  setting  conditions  of  pre-trial  release  shall  be  paid  by  the  coun- 

17  ty  in  which  the  criminal  prosecution  is  pending  pursuant  to 

18  this  schedule. 

1  SECTION  2.  The  second  paragraph  of  section  fifty-eight  of 

2  chapter  two  hundred  and  seventy-six  of  the  General  Laws  is 

3  hereby  amended  by  striking  said  paragraph,  as  most  recently 

4  amended  by  chapter  four  hundred  and  seventy-three  of  the 

5  Acts  of  1971 ,  and  inserting  in  place  thereof  the  following  para- 

6  graph: — 

7  A  prisoner,  before  being  released  on  personal  recognizance 

8  without  surety,  shall  be  informed  by  the  person  authorized 

9  to  admit  such  prisoner  to  bail  of  the  penalties  provided  by  sec- 

10  tion  eighty-two  A  if  he  fails  without  sufficient  excuse  to  ap- 

11  pear  at  the  specified  time  and  place  in  accordance  with  the 

12  terms  of  his  recognizance.    A  person  authorized  to  take  bail 

13  shall  be  compensated  in  accordance  with  section  twenty-four 

14  of  chapter  two  hundred  and  sixty-two.     Such  compensation 

15  shall  not  be  allowed  any  special  justice,  clerk  or  assistant  clerk 

16  of  a  district  court  who  sets  conditions  of  pre-trial  release  dur- 

17  ing  regular  working  hours. 
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The  present  statutes  on  bail  are  found  in  G.L.  (Ter.  Ed.) 
Chapter  276,  §§  57  to  82A. 

Although  several  bills  were  filed  in  1972  proposing  various 
"reforms,"  the  omnibus  "reform"  bill  suggested  by  the  Gover- 
nor (H  5060,  Appendix  A)  covers  most  of  the  new  proposals. 

Beginning  December  1,  1971,  a  "Percentage  Deposit  Bail 
Project"  was  operated  in  the  Dorchester  District  Court  and  in 
the  Third  District  Court  at  East  Cambridge.  ^  This  project  at- 
tempted to  determine  the  usefulness  of  a  refundable  5  percent 
cash  deposit  as  an  alternative  to  the  payment  of  fees  to  pro- 
fessional bondsmen.  This  project  has  brought  to  the  surface 
a  host  of  questions  which  ought  to  be  discussed  and  upon 
which  legislation  might  be  based. 

The  Bail  Project  resulted  in  a  mass  of  statistics  intended  to 
compare  the  period  from  December  1,  1970,  to  May  31,  1971, 
(during  which  professional  bondsmen  were  on  the  scene)  with 
the  period  from  December  1,  1971,  to  May  31,  1972,  when  the 
fully  refundable  5  percent  of  the  total  bail  was  deposited  with 
the  courts  in  lieu  of  surety  bonds  in  these  two  courts.  These 
statistics  are  stated  in  such  a  way  as  to  require  further  in- 
terpretation and  study  before  conclusions  can  be  reached. ^ 

The  apparent  number  of  defendants  involved  in  the  study 
was  as  follows : 

Released  Pretrial  Dorchester  District  Court^ 

12/01/70  to  05/31/71  2,739 

12/01/71  to  05/31/72  2,650 


i"In  the  Matter  of  a  Percentage  Deposit  Bail  Project;"  Order  of  the  Supreme 
Judicial  Court  dated  November  16,  1971.  This  project  was  authorized  by  an 
order  of  Court  only. 

2"The  Final  Report  of  the  Percentage  Deposit  Bail  Project  to  the  Chief  Justice 
of  the  Superior  Court  and  the  Chief  Justice  of  the  District  Courts"  issued  No- 
vember, 1972. 

sThese  figures  diff"er  from  Tables  14  and  15  in  the  Report.  These  figures  include 
those  cases  which  were  "coded"  and  include  those  released  on  personal  recog- 
nizance, those  out  on  some  form  of  bail,  and  those  who  failed  to  respond  to  a 
summons.    Variations  make  the  report  confusing  and  impair  its  usefulness. 
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Released  Pretrial  Cambridge  District  Court 

12/01/70  to  05/31/71  2,383 

12/01/71  to  05/31/72  2,532 

A  further  analysis  of  these  cases  is  necessary  to  understand 
the  scope  of  the  Bail  Project,  and  a  further  explanation  of  these 
statistics  appears  to  be  required  before  it  can  be  concluded  that 
the  project  has  been  successful  and  has  achieved  the  purpose 
for  which  the  grant  was  made. 

Some  conclusions  in  the  Bail  Project  report  which  are  not 
based  on  statistics  alone  are  of  considerable  value.  The  most 
common  offense  was  "drunkenness,"  next  "drugs,"  thence 
larceny  and  assault.  "Drunkenness"  wiU  cease  to  be  a  crimi- 
nal problem,  it  is  assumed. 

We  have  analyzed  the  Dorchester  District  Court  statistics 
for  this  report.    Of  particular  interest  are  the  following : 

Dorchester  District  Court 

1970-71  Defaults  1971-72  Defaults 

Released  on  Recognizance            796            89  1347          138 

Professional  Bondsmen                 815            82  58            10 

5  Percent  Refundable  Deposit          0             0  500*          47 

Other  Bail                                          3              0  2              1 


1614  171  1907  196 

Analysis  of  Complete  Defaults  for  30  Days  or  More 

1970-71  Percent  1971-72  Percent 

Released  on  Recognizance              89  11.2  138  10.2 

Professional  Bondsmen                   82  10.1  10  17.2 

5  Percent  Refundable  Deposit          0  0  47  9.4 

Other  Bail                                        0  0  1  50.0 

171  196 

It  is  not  accurate  to  compare  1971  to  1972  without  includ- 
ing bondsmen.  Bondsmen  and  5  Percent  default  was  10.1% 
(82  of  815)  in  1971  and  10%  (57  of  558)  in  1972. 


^In  another  part  of  the  Bail  Project  report  this  figure  is  426  cases,  not  500. 
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There  were  224  partial  defaults  (13.9%)  in  the  1970-71 
"year"  and  292  partial  defaults  (10.5%)  in  the  1971-72  "year" 
of  the  study. 

It  does  not  appear  that  in  the  Dorchester  District  Court 
there  was  any  significant  change  except  (a)  the  elimination  of 
the  professional  bondsmen,  and  (b)  some  increase  in  the  ad- 
ministrative cost  of  handUng  bail.  A  large  increase  in  those 
released  on  personal  recognizance  did  result  (551  cases)  over 
the  period  1970-71. 

The  Present  Issues 

The  principal  issues  in  the  existing  bail  system  now^  in 
operation  seem  to  be: 

1.  Court  Rules  for  "Persons  Authorized  to  Take  Bail." 

2.  Bail  Commissioners'  Activities. 

3.  Masters  in  Chancery. 

4.  Need  for  a  "Night  Bond  Court." 

5.  Fees  to  Bail  Commissioner  for  "No  Bail"  Cases. 

6.  Enforcement  of  Bail  Forfeiture. 

7.  Use  of  Contempt  Power  for  Bail  "Jumping." 

8.  Elimination  of  Professional  Bondsmen. 

9.  Adoption  of  a  Refundable  Cash  Deposit  Bail  System 

(5%  to  10%). 
10.  Improvements  in  Bail  Procedures. 

It  ought  not  be  forgotten  that  under  the  provisions  of  G.L. 
(Ter.  Ed.)  Chapter  276,  §  58,  it  is  the  OBLIGATION  of  the 
court  or  bail  commissioner  to  admit  a  person  to  bail  unless  it 
is  determined  after  inquiry  that  "such  a  release  will  not  reason- 
ably assure  the  appearance  of  the  prisoner  before  the  court." 

We,  therefore,  are  concerned  with  the  bail  question  for 
those  who  will  probably  fail  to  appear  in  court  and  with  any 
abuses  in  releasing  persons  on  their  own  recognizance  without 
bail  if  such  abuses  in  fact  exist. 

We  make  these  comments  on  the  principal  issues  brought  to 
our  attention. 
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1.  Court  Rules  for  "Persons  Authorized  to  Take  Bail" 

(G.L.  Chapter  276,  §  57;  H  5060,  Section  66;  Rules  effec- 
tive August  16,  1972) 

A  new  Rules  Governing  Persons  Authorized  to  Take  Bail 
(and  professional  bondsmen)  was  promulgated  in  1972.  In  it 
the  Superior  Court  has  laid  down  stricter  regulations  govern- 
ing persons  authorized  to  take  bail.  In  Guarente  v.  Sherijf  of 
Suffolk  County,  1972  A.S.  1695,  a  bail  commissioner  who  does 
not  follow  the  rules  may  be  summarily  removed. 

The  Rules  Governing  Persons  Authorized  to  Take  Bail  are 
as  follows: 

1.  Definitions 

A.  Person  authorized  to  take  bail  —  A  Clerk  or  Assistant  Clerk 
of  the  Superior  Court,  a  Clerk  or  Assistant  Clerk  of  the  District 
Court,  a  Bail  Commissioner  inside  or  outside  of  Suffolk  County,  or  a 
Master  in  Chancery  is  a  "person  authorized  to  take  bail."  A  "per- 
son authorized  to  take  bail"  may  set  and  take  release  on  personal 
recognizance  without  sureties,  or  may  set  and  take  release  on  bail 
or  may  take  bail  set  by  another. 

B.  Jurisdiction  —  Jurisdiction  refers  to  the  territory  within 
which  a  "person  authorized  to  take  bail"  may  set  or  take  bail. 

C.  Professional  Bondsman  —  A  professional  bondsman  is  any 
person  who  becomes  bail  or  surety  for  any  defendant  in  the  criminal 
process ;  whether  it  be  as  agent  for  any  corporation,  or  person,  surety 
agent  or  principal,  who  has  received,  been  promised,  or  expects  to 
receive  a  fee,  pay  or  reward  for  acting  as  bail  or  surety. 

2.  The  purpose  of  setting  terms  for  any  pre-trial  release  is  to 
assure  the  presence  at  court  of  the  person  released.  Any  person 
charged  with  an  offense,  other  than  an  offense  punishable  by  death, 
is  required  by  law  to  be  released  on  his  personal  recognizance  pend- 
ing trial  unless  the  person  setting  the  terms  of  release  determines,  in 
the  exercise  of  his  discretion,  that  such  a  release  will  not  reasonably 
assure  the  appearance  of  the  person  as  required.  In  making  a  deter- 
mination as  to  what  form  of  release  to  set,  the  following  factors  shall 
be  considered:  (1)  The  nature  and  circumstances  of  the  offence 
charged,  (2)  The  accused's  family  ties,  (3)  His  financial  resources, 
(4)  His  length  of  residence  in  the  community,  (5)  His  character  and 
mental  condition,  (6)  His  record  of  convictions  and  appearance  at 
court  proceedings  or  of  any  previous  flight  to  avoid  prosecution  or, 
(7)  Any  failure  to  appear  at  any  court  proceedings. 

Persons  authorized  to  take  bail  shall  recognize  that  their  duties 
are  quasi-judicial.  Each  decision  to  release  on  personal  recognizance 
or  set  or  take  bail  shall  be  reached  on  the  basis  of  all  available  infor- 
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mation  pertaining  to  the  above  criteria.  If  the  appearance  of  the  de- 
fendant in  court  as  required  is  reasonably  assured,  he  is  to  be  released 
on  personal  recognizance  without  sureties.  The  primary  purpose  of 
any  kind  of  pre-trial  release  is  to  assure  the  appearance  of  the  person 
as  required. 

3.  These  rules  shall  apply  only  to  out  of  court  releases  on  per- 
sonal recognizance  without  sureties  or  bail  settings  and  bail  takings 
performed  by  Clerks  or  Assistant  Clerks  of  the  Superior  Court,  Clerks 
or  Assistant  Clerks  of  the  District  Court,  Masters  in  Chancery  and 
Bail  Commissioners.  They  shall  apply  even  when  the  setting  of  bail 
was  done  by  another  if  the  taking  of  bail  is  done  by  them. 

4.  A  failure  to  comply  with  any  of  these  rules  or  any  part  of  the 
reporting  requirements  herein  may  result  in  a  temporary  or  perma- 
nent suspension  of  the  power  to  set  or  take  bail  or  release  on  personal 
recognizance  without  sureties. 

Persons  authorized  to  take  bail  will  be  held  to  know  all  provi- 
sions of  law  governing  their  activities  including  these  rules  and  shall 
strictly  comply  with  such  provisions. 

5.  Clerks  or  Assistant  Clerks  of  the  Superior  Court,  Clerks  or 
Assistant  Clerks  of  the  District  Courts,  Masters  in  Chancery  and 
Bail  Commissioners  who  set  or  take  bail  or  release  on  personal  rec- 
ognizance without  sureties  must  register  with  the  Superior  Court  on  a 
form  to  be  approved  by  the  Court. 

With  such  form  they  must  also  send  a  certified  copy  of  their  ap- 
pointment or  a  signed  letter  from  their  appointing  authority. 

Any  of  the  above  who  have  not  registered  will  not  be  allowed 
to  set  or  take  bail  or  release  on  personal  recognizance  without  sure- 
ties. If  any  of  the  above  takes  or  sets  bail  or  releases  on  personal 
recognizance  without  sureties  without  so  registering,  he  may  be  per- 
manently or  temporarily  suspended  from  setting  or  taking  bail  or  re- 
leasing on  personal  recognizance  without  sureties. 

6.  The  jurisdiction  of  Clerks  or  Assistant  Clerks  of  the  Superior 
Court  to  set  or  take  release  on  personal  recognizance  without  sureties 
or  to  set  or  take  release  on  bail  shall  be  limited  to  the  county  for 
which  they  are  Clerks  or  Assistant  Clerks.  They  may  set  or  take  re- 
lease on  personal  recognizance  without  sureties  or  set  or  take  release 
on  bail  for  any  defendant  held  within  the  territory  of  their  county 
even  when  that  defendant  is  held  to  answer  charges  in  another  county. 

7.  The  jurisdiction  of  Clerks  or  Assistant  Clerks  of  the  District 
Courts  to  set  or  take  release  on  personal  recognizance  without  sureties 
or  to  set  or  take  release  on  bail  shall  be  limited  to  the  district  for 
which  they  are  Clerks  or  Assistant  Clerks.  They  may  set  or  take  re- 
lease on  personal  recognizance  without  sureties  or  set  or  take  release 
on  bail  for  any  defendant  held  within  the  territory  of  their  district, 
even  when  that  defendant  is  held  to  answer  charges  in  another  dis- 
trict. 

8.  The  jurisdiction  of  Masters  in  Chancery  to  set  or  take  release 
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on  personal  recognizance  without  sureties  or  to  set  or  take  release  on 
bail  shall  be  within  the  county  for  which  they  are  appointed  to  act  as 
Masters  in  Chancery.  They  may  set  or  take  release  on  personal  rec- 
ognizance without  sureties  or  set  or  take  release  on  bail  for  any  de- 
fendant held  within  the  territory  of  their  county,  even  when  that  de- 
fendant is  being  held  to  answer  charges  in  another  county. 

9.  The  jurisdiction  of  Clerks  or  Assistant  Clerks  of  the  District 
Courts,  and  Masters  in  Chancery  may  be  extended  to  any  other  judi- 
cial district  by  written  permission  of  the  Chief  Justice  of  the  District 
Courts.  A  copy  of  the  application  for  such  permission  shall  be  sent 
to  the  Superior  Court  by  the  applicant,  and  a  copy  of  such  permission 
shall  be  sent  to  the  Superior  Court  by  the  Chief  Justice  of  the  District 
Courts. 

10.  The  jurisdiction  of  Bail  Commissioners  for  Suffolk  County 
to  set  or  take  release  on  personal  recognizance  without  sureties  or  to 
set  or  take  release  on  bail  shall  be  limited  to  Suffolk  County.  They 
may  set  or  take  release  on  personal  recognizance  without  sureties  or 
set  or  take  release  on  bail  for  any  defendant  held  within  Suffolk  Coun- 
ty even  when  that  defendant  is  being  held  to  answer  charges  in  another 
county. 

11.  The  jurisdiction  of  Bail  Commissioners  outside  of  Suffolk 
County  approved  by  the  Superior  Court  to  set  or  take  release  on  per- 
sonal recognizance  without  sureties  or  to  set  or  take  release  on  bail 
shall  be  limited  to  that  geographical  area  contained  in  their  papers 
of  appointment.  They  may  set  or  take  release  on  personal  recogni- 
zance without  sureties  or  set  or  take  release  on  bail  for  any  defendant 
held  within  such  geographical  area,  even  when  that  defendant  is  be- 
ing held  to  answer  charges  in  another  area. 

12.  The  maximum  fee  to  be  charged  by  any  person  authorized 
to  take  bail  or  release  on  personal  recognizance  in  the  case  of  a  per- 
son arrested  for  any  misdemeanor  shall  be  five  dollars  ($5.00),  except 
that  when  an  arrest  is  made  and  bail  is  taken  or  a  release  on  personal 
recognizance  is  made  between  the  hours  of  12:00  midnight  and  6:00 
a.m.,  the  maximum  fee  shall  be  ten  dollars  ($10.00)  for  the  first  charge 
and  five  dollars  ($5.00)  for  each  additional  charge. 

In  the  absence  of  statutory  maximum  fees  for  the  taking  of  bail 
in  the  case  of  a  person  arrested  for  a  felony,  the  maximum  fee  to  be 
charged  by  any  person  authorized  to  take  bail  shall  be  the  same  as 
the  maximum  fee  to  be  charged  in  the  case  of  a  person  arrested  for  a 
misdemeanor. 

This  rule  does  not  prevent  the  taking  of  bail  without  charge, 
but  if  a  charge  is  to  be  made,  payment  shall  be  made  in  advance.  Un- 
der no  circumstances  is  acceptance  of  proposed  sureties  by  the  person 
authorized  to  take  bail  to  be  a  condition  precedent  to  the  payment 
of  the  fee  for  taking  bail. 

13.  No  person  authorized  to  take  bail  in  criminal  cases  shall 
receive  from  any  source,  in  connection  with  the  admitting  to  bail, 
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anything  of  value  in  excess  of  the  statutory  fee  therefor. 

14.  Every  person  authorized  to  take  bail  shall  respond  with  all 
reasonable  promptness  to  every  call  for  his  services. 

15.  No  person  authorized  to  take  bail  shall  respond  to  a  call  to 
set  and  take  bail  or  to  take  bail  by  a  Professional  Bondsman,  surety 
agent  or  money  lender.  He  may  respond  only  to  calls  from  defend- 
ants, defendants'  families,  defendants'  attorneys  or  the  authorities 
holding  the  defendant  in  custody. 

16.  No  person  authorized  to  take  bail  shall  administer  by  tele- 
phone, or  otherwise  than  in  the  physical  presence  of  the  affiant,  any 
oath  or  affirmation  required  in  the  course  of  taking  bail. 

17.  No  person  authorized  to  take  bail  shall  delegate  the  setting 
or  taking  of  bail  to  a  police  officer,  jail  official,  bondsman  or  anyone 
else, 

18.  Every  person  authorized  to  take  bail,  shall  perform  that 
function  impartially  and  in  a  dignified  manner  as  befits  the  perform- 
ance of  a  judicial  act. 

19.  Each  person  released  on  personal  recognizance  without  sur- 
eties or  bail  and  each  person  who  is  accepted  as  surety  shall  take  an 
oath  given  by  the  person  authorized  to  take  bail  that  he  will  perform 
the  requirements  of  his  recognizance  or  bond. 

Oaths  administered  in  the  course  of  taking  bail  or  release  on 
personal  recognizance  without  sureties  shall  be  given  with  solemnity 
and  dignity  commensurate  with  the  performance  of  a  judicial  func- 
tion. 

20.  Each  defendant  must  have  his  own  recognizance.  Two  or 
more  defendants  shall  not  be  joined  in  one  recognizance,  whether  or 
not  they  are  jointly  charged  with  the  commission  of  the  same  crime. 
Each  recognizance  must  be  accompanied  by  its  own  affidavit. 

21.  No  person  taking  bail  shall  accept  as  surety  a  bondsman 
who  has  received,  who  has  been  promised  or  who  expects  to  receive 
pay  or  reward  for  acting  as  surety  unless  such  proposed  surety  is  at 
the  time  duly  registered  as  a  professional  bondsman. 

22.  Persons  authorized  to  take  bail  shall  not  assume  that  regis- 
tration of  professional  bondsmen  is  a  guarantee  of  sufficiency.  Pro- 
fessional bondsmen  are  to  be  at  least  as  closely  questioned  as  any 
other  person  offered  as  surety  and  special  attention  must  be  paid,  in 
the  case  of  professional  bondsmen,  to  the  total  amount  of  the  recog- 
nizance in  which  each  is  surety. 

23.  No  person  authorized  to  take  bail  shall  accept  as  surety  any 
professional  bondsman  examination  of  whom  shows  his  obligations 
as  surety  in  criminal  cases  to  be  greater  than  the  limit  set  by  Rule  22 
governing  professional  bondsmen. 

24.  Each  person  authorized  to  take  bail,  in  each  instance  in 
which  security  as  authorized  by  G.  L.  c.  276,  §79,  is  offered  as  quali- 
fication for  persons  seeking  to  become  surety  shall  make  careful  in- 
quiry as  to  the  ownership  of  such. 
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25.  Except  as  provided  by  G.  L.  c.  276,  §57  or  otherwise  pro- 
vided by  law,  no  person  authorized  to  take  bail  shall  accept  as  surety 
any  person  who  has  previously  been  offered  as  surety  in  the  same 
proceeding  to  any  person  authorized  to  take  bail  in  criminal  cases 
and  has  been  refused  by  such  person. 

26.  Each  person  authorized  to  take  bail  shall  satisfy  himself  be- 
yond any  reasonable  doubt  that  the  person  offered  as  surety  is  the 
person  he  claims  to  be. 

27.  When  a  person  offered  as  surety  is  unable  to  write  his  name 
and  signs  by  his  mark,  such  mark  must  be  attested  in  writing  by  a 
witness  who  saw  it  made  and  who  shall  sign  his  name  and  write  his 
address  in  attestation.  When  no  other  witness  is  available,  such  at- 
testation may  be  made  by  the  person  authorized  to  take  bail. 

28.  Persons  authorized  to  take  bail  shall  take  all  necessary  steps 
to  see  to  it  that  all  persons  offering  themselves  as  principals  or  sureties 
understand  fully  the  nature  of  the  obligation  into  which  they  seek  to 
enter.  This  applies  especially  where  proposed  principals  or  sureties 
are  not  familiar  with  the  English  language.  Persons  taking  bail  must 
be  equally  certain  that  they  fully  understand  the  answers  made  to 
them  by  proposed  principals  or  sureties  under  examination.  Where 
the  services  of  an  interpreter  are  necessary  the  interpreter  must  first 
be  sworn  to  do  his  work  faithfully,  impartially  and  with  the  best  of 
his  skill  and  ability. 

29.  Persons  authorized  to  take  bail  shall  not  be  or  become  cred- 
itors of  persons  seeking  release  or  of  persons  tendering  surety. 

30.  No  person  authorized  to  take  bail  shall  at  any  time,  directly 
or  indirectly,  advise  any  person  for  whom  he  sets  bail  or  from  whom 
he  takes  bail,  or  for  whom  he  sets  release  on  personal  recognizance 
without  sureties  as  to  any  matter  concerning  the  conduct  of  his  case. 

31.  No  person  authorized  to  take  bail  shall  set  or  take  bail  or 
set  release  on  personal  recognizance  without  sureties  in  any  proceed- 
ing in  which  he  has  acted  or  expects  to  act  as  counsel,  nor  shall  he  act 
as  counsel  in  any  proceeding  in  which  he  has  at  any  time  taken  bail  or 
released  a  person  on  personal  recognizance. 

32.  No  person  authorized  to  take  bail  shall  accept  as  surety  any 
attorney  at  law  or  any  relative  or  employee  thereof  in  any  proceeding 
in  which  such  attorney  at  law  is  directly  or  indirectly  employed. 

33.  No  person  authorized  to  take  bail  shall  offer  or  give  any 
gift,  or  pay  any  compensation  or  reward  to  anyone  for  procuring  or 
influencing  the  selection  of  any  person  to  set  or  take  bail  or  release 
on  personal  recognizance  without  sureties  or  for  selecting  any  partic- 
ular attorney,  or  for  selecting  any  particular  bondsman,  professional 
or  otherwise. 

34.  No  person  authorized  to  take  bail  shall,  directly  or  indirect- 
ly, take  or  receive  any  gift,  commission,  pay,  or  reward,  tangible  or 
intangible,  from  any  person  who  lends  money,  or  offers  bonds,  bank 
books  or  other  securities  to  persons  in  custody  or  to  any  person  for 
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their  benefit  for  use  in  depositing  as  bail-security  with  himself  or 
with  any  other  person  authorized  to  take  bail  or  for  use  in  paying, 
rewarding  or  giving  security  to  any  professional  bondsman  or  for 
paying,  rewarding  or  giving  security  to  any  attorney  or  other  adviser. 

35.  No  person  authorized  to  take  bail  shall,  with  or  without 
compensation  or  reward  or  promise  thereof,  assist  a  person  in  custody 
by  procuring  or  recommending  a  bondsman  for  him  or  a  person  to 
lend  him  money  or  property  to  be  used  in  lieu  of  personal  suretyship 
or  by  procuring  or  recommending  an  attorney. 

No  person  authorized  to  take  bail  shall  at  any  time,  either  be- 
fore or  after  taking  bail,  recommend  or  take  any  steps  to  make  likely 
the  employment  by  the  defendant  of  any  particular  bondsman,  pro- 
fessional or  otherwise,  or  of  any  particular  attorney  or  group  or  firm 
of  attorneys,  or  of  any  particular  adviser  who  is  not  an  attorney. 

36.  No  person  authorized  to  take  bail  shall  refer  any  defend- 
ant to  any  lawyer,  nor  shall  he  call  any  lawyer  on  any  defendant's  be- 
half. 

37.  No  person  authorized  to  take  bail  shall,  directly  or  indirect- 
ly, lend  or  procure  the  lending  of  money,  bonds,  bank  books  or  other 
securities  to  persons  in  custody  or  to  any  person  for  their  benefit  for 
use  in  depositing  as  bail-security  with  himself  or  with  any  other  per- 
son authorized  to  take  bail,  or  for  use  in  paying,  rewarding  or  giving 
security  to  any  professional  bondsman,  or  for  paying,  rewarding  or 
giving  security  to  any  attorney  or  other  adviser. 

38.  Persons  authorized  to  take  bail  who  release  an  individual  in 
custody  on  personal  recognizance  without  sureties  or  on  bail  shall 
advise  him  of  the  provision  of  G.L.  c.  276,  §82A,  which  provides  that  a 
person  who  fails  to  appear  in  court  without  sufficient  excuse  shall  be 
punished  by  a  fine  of  not  more  than  one  thousand  dollars  ($1,000.00) 
or  imprisonment  for  not  more  than  one  year. 

39.  Every  person  authorized  to  take  bail  must  see  to  it  that  all 
recognizances,  certificates  (affidavits)  of  sureties,  other  necessary  doc- 
uments, and  all  money,  bonds,  bank  books  and  other  security  depos- 
ited with  him  are  seasonably  transmitted  to  and  seasonably  received 
by  the  clerks  of  the  appropriate  courts. 

In  cases  before  district  or  municipal  courts  receipt  shall  not  be 
seasonable  where  it  occurs  later  than  nine  o'clock  in  the  morning  of 
the  day  when  the  processes  on  which  the  defendants  were  in  custody 
are  returnable,  or  of  the  day  when  the  persons  who  were  in  custody 
on  arrest  without  a  warrant  must  first  be  taken  before  the  court.  In 
cases  before  the  Superior  Court  receipt  will  not  be  seasonable  where 
it  occurs  later  than  nine  o'clock  in  the  morning  of  a  Friday  or  of  the 
day  before  a  legal  holiday.  Transmission  and  receipt  will  be  season- 
able if  the  recognizances  and  accompanying  documents  are  in  the 
hands  of  the  clerk  of  the  court  at  or  before  nine  o'clock  in  the  morn- 
ing of  the  court  day  next  succeeding  such  legal  holiday  or  of  the 
Monday  next  after  such  Friday. 
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40.  All  certificates  of  sureties  required  by  G.L  c.  276,  §61,  and 
any  amendments  thereof  that  may  be  made,  shall  comply  strictly  with 
all  requirements  of  the  statute.  Such  certificates  shall  also  contain 
an  answer  under  oath  to  the  following  questions: 

"Have  you  received  or  been  promised  pay  or  reward  for  acting 
as  surety  in  this  case?" 

"Do  you  expect  to  receive  pay  or  reward  or  a  promise  of  pay  or 
reward  for  your  becoming  surety  in  this  case?" 

"How  much  pay  or  reward  have  you  received  or  have  you  been 
promised  or  do  you  expect  to  receive?" 

"Are  you  approved  and  registered  with  the  Superior  Court  as 
a  professional  bondsman?" 

(This  question  is  to  be  answered  whether  or  not  the  other  an- 
swers of  the  surety  disclose  that  he  is  acting  for  hire.) 

"Have  you  become  bail  or  surety  in  criminal  cases  on  five  sep- 
arate occasions  during  the  now  current  calendar  year?" 

The  statute  also  requires  that  affidavits  of  sureties  embrace  per- 
sonal property  as  well  as  real  property.  Therefore,  where  sureties 
present  personal  property  as  security,  persons  taking  bail  shall  exa- 
mine the  accompanying  affidavits  with  particularity. 

For  example: 

A.  Motor  vehicles,  full  information  as  to : 

(a)  mortgages,  liens  and  other  encumbrances; 

(b)  engine  number; 

(c)  make,  type,  mileage  and  year  of  manufacture; 

(d)  nature  of  use  being  made  of  it ; 

(e)  location  of  garage  where  is  is  usually  kept; 

(f)  assessed  value,  if  any; 

B.  Shares  of  capital  stock  of  corporations,  full  information  as  to : 

(a)  exact  corporate  name  of  corporation; 

(b)  name  of  state  of  incorporation; 

(c)  class  of  stock,  whether  common  or  preferred; 

(d)  par  value  of  each  share  of  stock; 

(e)  market  value  of  the  stock  and  whether  listed  on  any 
stock  exchange.  If  not  listed,  state  where  there  is  a 
market  for  the  stock; 

(f)  whether  or  not  the  stock  stands  in  the  surety's  name 
on  the  books  of  the  corporation.  If  not  in  surety's 
name,  in  whose? 

(g)  whether  or  not  the  stock  is  subject  to  any  existing 
pledge,  mortgage  or  other  lien  and,  if  it  is,  for  how 
much  and  to  whom  and  the  nature  of  the  obligation  for 
which  it  is  security; 

(h)  whether  or  not  dividends  have  been  regularly  paid  on 
the  stock  and  if  so,  how  much  in  each  of  the  last  three 
years. 

41.  Each  person  taking  bail  or  releasing  on  personal  recogni- 
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zance  without  sureties  shall  make  and  submit  to  the  Chief  Justice  of 
the  Superior  Court,  in  care  of  the  messenger  on  the  second  Monday 
of  each  month,  a  record  as  to  each  taking  of  bail  or  releasing  on  per- 
sonal recognizance  without  sureties,  containing  the  following  infor- 
mation : 

(The  matters  required  to  be  reported  to  the  Chief  Justice  of  the  Su- 
perior Court  by  the  provisions  of  G.L.  c.  276,  §61,  are  included  in 
the  following  form.) 

1 .  Date  and  time  of  taking  bail : 

2.  Place  bail  taken : 

3.  Name  of  defendant  (with  aliases): 

4.  Residence  of  defendant : 

City  State 

5.  Offenses: 

6.  Court  where  defendant  is  to  appear : 

7.  Type  of  release  ordered:   R.O.R.  $ Bail  $ 

8.  Who  set  terms  of  release? 

9.  If  bail  is  set,  who  acted  as  surety?   (If  cash  bail  set  or  full  cash, 
bank  book  or  real  estate  is  offered  and  accepted,  indicate  here.) 

9a.  Address  of  surety :   (If  surety  company,  give  local  address.) 

9b.  Name  and  address  of  agent  for  surety  company: 

9c.  Is  surety  registered  at  the  Superior  Court? 

9d.  Fee  of  surety: 

9e.  Other  security  taken  by  surety: 

10.  How  were  you  summoned  to  place  of  detention? 

1 1 .  Name  and  title  (if  any)  of  person  who  summoned  you : 

12.  Your  fee: 

13.  Have  you  received  anything  of  value  from  anybody  in  addi- 
tion to  your  fee  for  setting  and/or  taking  this  bail? 

Subscribed  and  sworn  to  this                                                        day 
of                                   A.D.  19                         under  the  pains  and 
penalties  of  perjury. 
Signature  of  person  authorized  to  take  bail 

Full  title 

(e.g.  Bail  Commissioner,  Suffolk  County 
e.g.  Asst.  Clerk,  Central  District  Court  of  Worcester 
e.g.  Master  in  Chancery,  Norfolk  County) 
If  the  surety  offered  is  a  surety  company,  the  person  authorized 
to  take  bail  shall,  before  accepting  the  surety,  satisfy  himself  that  the 
company  is  authorized  to  act  as  surety  in  criminal  cases  in  this  Com- 
monwealth; that  it  is  financially  sound;  that  the  agent  purporting  to 
bind  it  in  recognizance  is  properly  authorized  so  to  do;  that  it  will 
deal  fairly  with  the  principal  in  all  respects  and  that  there  is  no  con- 
dition existing  whereby  it  is  hkely  to  cease  being  interested  in  the  due 
production  in  court  of  the  body  of  the  principal  according  to  the 
tenor  of  the  recognizance. 
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2.  Bail  Commissioners'  Activities 

(G.L.  Chapter  276,  §  58;  H  5060,  Section  58) 

Many  are  "part  time"  but  this  may  be  somewhat  explained 
by  the  nature  of  their  role.  It  is  not  amiss  to  have  them  all 
appointed  directly  by  the  court,  as  has  been  suggested,  unless 
they  are  already  public  employees. 

G.L.  Chapter  276,  §  57,  allows  a  sheriff  to  appoint  bail  com- 
missioners with  approval  of  the  Superior  Court,  and  with  ap- 
proval to  remove  them  without  cause  or  hearing  or  any  state- 
ment of  reasons.  Guarente  v.  Sheriff  of  Suffolk  County,  1972 
A.S.  1695.  This  case  also  indicates  that  two  judges  of  the 
Roxbury  District  Court  sought  a  bail  commissioner's  removal 
in  1969  for  failure  on  the  commissioner's  part  to  give  notice  to 
the  District  Attorney  on  many  felony  cases  and  failure  to 
properly  investigate  some  defendants  before  setting  bail.  It  is 
said  in  the  Bail  Project  report  that  some  Suffolk  County  bail 
commissioners  refuse  to  release  on  personal  recognizances 
despite  G.L.  Chapter  276,  §  58. 

Assuming  the  elimination  of  bail  commissioners,  who 
would  perform  their  functions  except  a  salaried  employee? 

3.  Masters  in  Chancery 

(G.L.  Chapter  276,  §§  57,  59;  H  5060,  Section  58) 
The  role  of  this  group  as  bail  magistrates  is  vague.    Their 
activities  should  be  always  subject  to  court  approval.    They 
would  be  excluded  under  Section  58  of  H  5060,  but  nothing 
irregular  seems  to  be  suggested  as  to  them. 

4.  Need  for  a  "Night  Bond  Court" 

(No  proposal  now.) 

In  Chicago  a  closed  circuit  television  bail  procedure  allows 
(experimentally)  a  person  arrested  to  "appear"  before  a  judge 
by  television  from  the  police  precinct.  It  is  suggested  that 
Massachusetts  have  regional  and  metropolitan  "bond  courts" 
or  magistrates  and  eliminate  the  fee  system.  Such  a  pro- 
cedure will  require  substantial  funding  not  now  required.    It 
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is  appropriate  for  New  York  City,  Chicago,  etc.    It  may  be 
studied  as  a  long-range  concept. 

5.  Fees  to  Bail  Commissioner  for  "No  Bail"  Cases 

(G.L.  Chapter  262,  §  24;  Chapter  276,  §  62) 

If  a  person  is  arrested  after  12:00  p.m.  and  before  6:00  a.m., 
the  release  can  be  arranged  at  the  police  station.  A  "Person 
Authorized  to  Take  Bail"  is  then  called,  and  for  a  fee  of  $10  on 
the  first  misdemeanor  ($5  for  each  other)  bail  is  set.  Felony 
bail,  and  the  fee  for  setting  it,  could  be  higher  by  statute. 

In  a  felony  case  the  District  Attorney  must  be  notified.  The 
bail  setter  is  supposed  to  inquire  into  the  defendant's  back- 
ground and  character. 

The  new  1972  "Rules  Governing  Persons  Authorized  to 
Take  Bail,"  if  enforced  properly,  can  remedy  the  various 
abuses  (especially  in  Suff"olk  County)  which  are  mentioned  by 
the  Bail  Project  report. 

No  full-time  bail  magistrate  system  operating  after  usual 
business  hours  can  be  operated  without  considerable  expense. 

The  Bail  Project  asserts  there  is  "collusion  between  bonds- 
men and  people  who  set  or  take  bail."  Evidence  of  such  col- 
lusion should  be  turned  over  to  the  District  Attorney.  (Rule 
15  now  covers  this  alleged  "collusion.") 

6.  Enforcement  of  Bail  Forfeiture 

There  are  many  points  of  law  and  procedure  which  are  not 
discussed  in  the  Bail  Project  report,  including  the  clear  legis- 
lative intent  dating  back  over  one  hundred  years  (and  even  to 
1810)  that  the  forfeiture  of  bail  bonds  is  to  be  remitted  under 
certain  circumstances.  (See  G.L.  Chapter  276,  §§  69  and  70  for 
example.)  The  law  generally  discourages  an  absolute  forfei- 
ture. 

If  a  defendant  is  held  in  some  other  state,  or  is  imprisoned 
elsewhere,  or  dies,  or  in  other  cases  where  there  has  been  no 
connivance,  "the  whole  or  any  part  of  the  penalty"  may  be 
remitted  by  the  court. 
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Even  after  judgment  the  court  may  order  only  a  part  of  the 
penalty  to  be  paid  (G.L.  Chapter  276,  §§  74  to  78). 

In  the  Bail  Project  report  it  is  asserted  that  $1,704,638.50 
is  owed  to  the  Commonwealth  as  the  result  of  bail  forfeiture 
suits  in  Suffolk  County  from  1964  to  1972.  Various  insurance 
companies  appear  to  "owe"  (conditionally  or  finally)  $1,446,- 
520.  In  Middlesex  County  the  figure  is  over  $300,000.  These 
figures  are  not  truly  reflective  of  the  actual  situation  since  no 
details  were  disclosed.  We  presume  the  District  Attorney  will 
proceed  with  these  cases  as  required  by  statute. 

Significantly,  Section  64  of  the  proposed  H  5060  does  not 
change  the  present  procedure  in  any  material  way  except  to 
make  it  clear  that  a  hearing  is  necessary.  District  courts  must 
continue  to  follow  G.L.  Chapter  276,  §  36,  to  which  more  at- 
tention seems  necessary  in  the  future. 

7.  Use  of  Contempt  Power  for  Bail  "Jumping" 

In  the  Bail  Project  report  mention  was  made  of  the  case  of 
Sclamo  V.  Commonwealth,  352  Mass.  576  (1967),  where  it  was 
held  that  "bail  jumping"  was  a  distinct  criminal  offense  under 
G.L.  Chapter  276,  §  82A,  a  statute  enacted  in  1965.  This 
statute  must  be  adequately  enforced. 

The  report  indicates  that  the  defendant  who  jumps  bail  may 
still  be  charged  with  contempt,  but  this  statute,  G.L.  Chapter 
276,  §  82A,  was  designed  to  define  a  new  crime  of  bail  jumping 
as  we  indicated  in  our  Fortieth  Report  at  pps.  31  to  33. 

When  release  on  personal  recognizance  was  adopted  in  1970 
(G.L.  Chapter  276,  §  58),  the  definition  of  bail  jumping  as  a 
separate  crime  was  proposed  to  give  a  stronger  legal  tool  to  the 
court  in  the  administration  of  bail. 

Contempt  sentences  for  bail  jumping  are  not  ruled  out,  but 
Garabedian  v.  Commonwealth,  336  Mass.  119  (1957),  requires 
a  full  hearing  on  contempt  albeit  without  a  jury.  An  amend- 
ment to  G.L.  Chapter  276,  §  82A,  ^  which  provided  "nothing 


^There  are  complaints  that  this  statute  is  difficult  to  enforce  when  the  default  is 
in  the  Superior  Court.  Contempt  proceedings  (after  amendment  of  §  82A)  may 
help. 
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in  this  section  shall  interfere  with  or  prevent  the  exercise  by 
any  court  of  its  power  to  punish  for  contempt"  would  seem  to 
be  necessary. 

There  can  be  no  summary  contempt  adjudications  without  a 
denial  of  due  process  of  law;  a  full  hearing  is  required.  In 
this  respect  the  time  of  the  court  will  be  consumed  to  the  same 
degree  whether  the  matter  be  treated  as  contempt  or  as  a 
crime.    A  jury  trial  would  naturally  take  up  more  time. 

Those  whose  role  it  is  to  provide  a  defense  to  the  accused 
who  are  unable  to  afford  private  counsel  until  the  advent  of 
the  "Judicare"^  plan  will  be  the  first  to  see  that  contempt  pro- 
ceedings are  carried  on  with  all  constitutional  safeguards. 

8.  Elimination  of  Professional  Bondsmen 

The  complete  elimination  of  professional  bondsmen  is  the 
most  pressing  issue  of  bail  reform  in  1972. 

Late  in  1971  the  Bail  Committee  of  the  Superior  Court  held 
hearings  leading  to  the  adoption  of  new  rules  on  bail.  Certain 
professional  bondsmen  gave  testimony  and  a  new  definition  of 
professional  bondsmen  was  made : 

"A  professional  bondsman  is  any  person  who  becomes  bail  or 
surety  for  any  defendant  in  the  criminal  process,  whether  it  be  as 
agent  for  any  corporation  or  person,  surety  agent  or  principal,  who 
has  received,  been  promised,  or  expects  to  receive  a  fee,  pay  or  re- 
ward for  acting  as  bail  or  surety." 

One  "surety"  agent  for  an  insurance  company  challenged 
the  authority  of  the  Superior  Court  to  adopt  this  rule  defini- 
tion and  petitioned  the  Supreme  Judicial  Court  for  a  decision 
on  its  validity. 

By  the  Acts  of  1972,  Chapter  294  (now  G.L.  Chapter  276, 
§  61B)  approved  May  18,  1972,  the  Superior  Court  was  given 


i"Judicare"  is  one  approved  and  federally  funded  method  whereby  defendants 
who  are  unable  to  pay  may  select  a  private  attorney  who  will  serve  at  a  reduced 
fee  and  receive  his  payment  from  public  funds.  The  Bail  Project  report  demon- 
strates that  there  are  fewer  bail  defaults  where  the  defendant  has  a  private  lawyer. 
Tables  29  and  30  of  the  Bail  Project  report  indicate  that  a  private  lawyer  (sta- 
tistically) seems  more  effective  but  the  assigned  lawyer  probably  gets  the  tough- 
est cases. 
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control  over  "surety  agents"  and  they  are  required  to  register 
as  "professional  bondsmen"  under  this  1972  statute.  Regis- 
tration of  professional  bondsmen  is  required  under  §  61B  and 
by  rule  of  court. 

If  the  existing  controversy  is  settled,  either  because  of  Chap- 
ter 294  of  the  Acts  of  1972  or  otherwise,  surety  agents  and 
"professional  bondsmen"  who  are  not  in  that  class  will  be 
subject  to  the  following  rules : 

RULES  GOVERNING  PROFESSIONAL  BONDSMEN 

1.  Definition 

A  professional  bondsman  is  any  person  who  becomes  bail  or 
surety  for  any  defendant  in  the  criminal  process,  whether  it  be  as 
agent  for  any  corporation  or  person,  surety  agent  or  principal,  who 
has  received,  been  promised  or  expects  to  receive  a  fee,  pay  or  reward 
for  acting  as  bail  or  surety. 

2.  No  person  proposing  to  become  bail  or  surety  in  a  criminal 
case  for  hire  or  reward,  whether  he  is  offering  his  own  property  or  that 
of  another  as  surety,  either  received  or  to  be  received,  shall  be  ac- 
cepted as  such  by  any  court  or  person  authorized  to  take  bail  unless 
he  is  approved  and  registered  as  a  professional  bondsman  by  the  Su- 
perior Court, 

3.  Any  unregistered  person  who  becomes  bail  or  surety  for  hire 
or  reward,  or  the  expectation  thereof  shall  be  punished  by  a  fine  of 
not  more  than  $1,000.00  or  by  imprisonment  for  not  more  than  one 
year  or  both. 

4.  A  failure  to  comply  with  any  of  these  rules  or  any  part  of  the 
reporting  requirements  herein  may  result  in  a  temporary  or  perman- 
ent suspension  of  the  power  to  become  bail  or  surety  or  in  imposition 
of  the  penalities  authorized  by  G.L.  c.  276,  §61B,  a  fine  of  not  more 
than  $1,000.00  or  imprisonment  for  not  more  than  one  year  or  both. 

5.  No  bondsman  shall  act  in  an  unfair  or  oppressive  way  towards 
persons  for  whom  he  acts  as  surety.  A  bondsman  who  becomes  a 
surety  without  receiving  full  payment  shall  not  employ  the  person 
for  whom  he  acts  as  surety,  nor  shall  he  exact  his  fee  in  the  form  of 
personal  services  rendered  to  the  bondsman. 

6.  Bail  bondsmen  are  licensed  by  the  Court.  They  are  granted 
a  power  by  the  Court  to  guarantee  a  person's  reappearance  in  Court. 
Under  this  license  they  are  allowed  to  charge  a  fee.  Any  impropriety 
not  covered  by  these  rules  inconsistent  with  the  honest  and  efficient 
administration  of  justice  may  result  in  suspension  or  revocation  of 
the  license. 

7.  No  bondsman  shall  directly  or  indirectly  pay  or  reward  by 
any  means  whatever,  tangible  or  intangible,  any  other  bondsman. 
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any  person  authorized  to  take  bail,  any  person  connected  with  any 
police  department  or  any  other  peace  officer,  any  person  connected 
with  any  probation  department  or  office,  any  jailer  or  other  person 
connected  with  any  place  of  detention  for  persons  accused  of  crime, 
or  any  other  person  in  any  way  connected  in  any  official  capacity 
with  the  enforcement  of  the  criminal  law  for  any  effort  on  the  part  of 
such  person  to  procure  the  hiring  of  such  bondsman,  or  of  any  other 
bondsman,  to  become  surety  in  any  criminal  case. 

8.  No  bondsman  shall  directly  or  indirectly  give  to  or  receive 
from  any  attorney  at  law  any  pay  or  reward,  tangible  or  intangible. 

9.  No  bondsman  shall  directly  or  indirectly  solicit  any  person 
for  whom  he  may  become  surety,  whether  or  not  for  hire,  to  employ 
any  particular  attorney  at  law,  or  make  his  becoming  surety  condi- 
tional upon  the  employment  by  such  person  of  any  particular  at- 
torney at  law. 

10.  No  attorney  at  law,  or  relative  or  employee  of  an  attorney 
at  law,  shall  act  as  a  bondsman  or  surety  in  any  case  in  which  such 
attorney  or  his  office  has  any  interest. 

11.  A  bail  bondsman  may  not  solicit  business  in  any  court, 
jail,  lock-up  or  other  place  of  detention. 

12.  Bail  bondsmen  shall  not  call  or  request  the  services  of  any 
person  authorized  to  take  bail. 

13.  Bail  bondsmen  shall  respond  only  to  calls  or  requests  from 
defendants,  defendants'  families,  defendants'  attorneys  or  the  au- 
thorities holding  defendants  in  custody. 

14.  No  bondsman  shall  influence  or  attempt  to  influence,  or  in 
any  way  induce  or  attempt  to  induce,  a  person  authorized  to  take 
bail  or  take  any  particular  amount  or  kind  of  bail. 

15.  Any  bail  bondsman  who  becomes  bail  or  surety  shall  be  re- 
quired to  return  part  or  all  of  his  fee  or  any  security  taken  from  any 
defendant  or  any  person  providing  such  fee  or  security,  if  any  court 
alters  the  terms  of  bail  on  review  or  on  appeal. 

16.  No  bondsman  shall  charge  or  receive  for  his  services  in  act- 
ing as  surety  excessive  or  exorbitant  fees.  Any  fee  which  exceeds  in 
amount  or  value  five  per  cent  of  the  amount  of  the  recognizance  when 
the  bondsman  has  received  security  or  ten  per  cent  of  the  amount  of 
the  recognizance  when  the  bondsman  has  not  received  security  shall 
be  deemed  excessive  or  exorbitant. 

17.  No  bondsman  who  becomes  surety  without  pay  or  promise 
of  pay  for  his  services  in  any  case  shall  afterward  demand  or  receive 
pay  or  promise  of  pay  for  continuing  to  act  as  surety  in  that  case  or 
for  again  becoming  surety  in  that  case  after  his  prior  obligation  as 
surety  in  said  case  has  been  terminated. 

18.  On  the  second  Monday  of  each  calendar  month,  each  regis- 
tered professional  bondsman  shall  file  with  the  Chief  Justice  of  the 
Superior  Court  in  Boston,  in  care  of  the  messenger,  a  written  report 
under  the  pains  and  penalties  of  perjury  as  to  each  instance  in  the  pre- 
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ceding  calendar  month  where  he  or  the  company  he  represents  be- 
came bail  or  surety  containing  the  following  information: 

1 .  Date  and  time  of  going  bail : 

2.  Place  bail  taken: 

3.  Name  of  defendant  with  aliases: 

4.  Residence  of  defendant : 

City  State: 

5.  Offense(s): 

6.  Court  where  defendant  is  to  appear : 

7.  Who  set  terms  of  release? 

8.  Who  took  bail?   Name:  Title: 

9.  Fee  of  bail  taker: 

10.  Full  name  of  surety,  corporate  or  individual: 

11.  Fee  of  surety: 

12.  Any  security  taken  by  person  going  bail: 

13.  How  were  you  summoned  to  place  of  detention? 

14.  Name  and  title  of  person  who  summoned  you  to  place  of 
detention : 

15.  Have  you  given  or  received  anything  of  value  to  anybody 
in  order  to  go  bail  in  this  case? 

Subscribed  and  sworn  to  this  day 

of  A.D.  19  under  the  pains  and 

penalties  of  perjury. 

Signature  of  Bondsman 

19.  At  the  same  time  he  shall  report  each  case  for  which  he  or  his 
company  became  bail  which  is  still  pending  and  in  which  he  or  his 
company  is  still  obligated  as  of  the  last  day  of  the  preceding  calendar 
month  in  the  following  manner: 

1 .  Docket  number(s) : 

2.  Name  of  defendant  with  aliases : 

3.  Address  of  defendant: 

4.  OflFense(s) : 

5.  Court  where  defendant  is  to  appear: 

6.  Place  bail  taken: 

7.  Date  bail  taken: 

8a.  Is  defendant  in  default? 

8b.  How  long  has  he  been  in  default? 

9.    Full  name  of  surety,  corporate  or  individual : 

10.  The  fee  of  the  surety: 

11.  Any  other  security  taken  by  the  surety: 

Subscribed  and  sworn  to  this  day 

of  A.D.  19      under  the  pains  and 

Penalties  of  perjury. 

Signature  of  Bondsman 

20.  Each  bondsman  who  becomes  surety  for  a  defendant  in  a 
civil  action  or  who  in  any  way  incurs  the  obligations  of  a  surety  with 
reference  to  any  matter  other  than  bail  in  criminal  and  civil  cases, 
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shall,  immediately  upon  incurring  such  obligation,  report  in  writing 
to  the  Chief  Justice  of  the  Superior  Court  at  Boston,  in  care  of  the 
messenger,  the  fact  of  the  incurring  of  such  obligation  and  its  amount, 
and  shall  make  such  further  statement  concerning  it  as  said  court  may 
thereafter  require. 

21.  Each  bondsman,  when  he  is  appearing  as  surety,  shall  at  any 
time  by  the  direction  of  any  justice  of  the  Superior  Court  or  District 
Courts  submit  himself  for  examination  under  oath  by  any  justice  of 
such  courts  as  to  any  matter  relating  to  his  financial  condition  and 
his  fitness  otherwise  to  retain  such  court's  approval  and  registration, 
and  shall  if  such  justice  so  requires,  make  under  oath  a  written  state- 
ment as  to  such  matters  as  such  justice  may  direct.  He  shall  forthwith 
file  a  copy  of  such  statement  with  the  Chief  Justice  of  the  Superior 
Court  at  Boston  in  care  of  the  messenger. 

22.  No  bondsman  shall  become  or  at  any  time  be  surety  in  crim- 
inal cases  for  an  amount  of  bail  greater  thah  the  fair  value  of  his  pro- 
perty or  the  property  of  the  company  he  represents,  less  encumbrances 
and  liabilities,  as  stated  in: 

(a)  His  application  for  approval  and  registration,  or 

(b)  If  he  has  been  required  to  make  a  statement  under  Rule  21, 
in  the  most  recent  statement  so  required  and  made. 

23.  Each  bondsman  shall  in  every  case  make  written  receipts  in 
duplicate  for: 

(a)  All  payments  of  money  or  other  property  received  by  him 
for  his  services  in  acting  as  surety,  whether  such  payments 
are  made  to  him  by  the  principal  or  by  somebody  in  the 
principal's  behalf. 

(b)  All  security  deposited  by  the  principal  or  by  anybody  in  the 
principal's  behalf  with  the  bondsman  or  with  anybody  else 
for  the  bondsman's  benefit  to  secure  him  against  loss  by  de- 
fault of  the  principal  or  failure  to  pay  for  his  services ;  such 
receipts  to  describe  such  security  in  full  detail. 

Immediately  upon  receipt  of  such  deposit  the  bondsman  shall  de- 
liver or  cause  to  be  delivered  one  copy  of  each  such  receipt  to  the 
principal  and  shall  without  delay  transmit  or  cause  to  be  transmitted 
the  other  copy  thereof  to  the  clerk  of  the  court  on  the  process  of  which 
the  principal  was  in  custody. 

24.  Every  bondsman  shall  keep  written  records  of  all  transactions 
to  which  these  rules  in  any  way  apply  and  shall  at  any  time,  upon  re- 
quest, submit  such  records  for  inspection  to  the  Superior  Court  or  to 
a  district  attorney  or  to  such  person  as  said  court  or  a  district  attorney 
shall  authorize  for  that  purpose, 

9.  Adoption  of  a  Refundable  Cash  Deposit  Bail  System 

In  the  event  that  a  "prisoner"  is  not  permitted  to  go  free  on 
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his  personal  unsecured  promise  to  appear  in  court  as  directed, 
G.L.  Chapter  276,  §  57,  provides  that  some  security  be  given. 

In  a  vast  number  of  cases  this  security  has  (and  still  does) 
consisted  of  a  bond  for  the  total  bail,  often  w^ritten  by  an  in- 
surance company  agent,  upon  the  payment  of  a  nonrefundable 
fee  equivalent  to  between  5  to  10  percent  of  the  bail. 

Thus  when  bail  is  set  at  $500,  a  prisoner  may  secure  his 
release  by  payment  of  5  percent  or  $25  in  the  average  case. 
For  this  fee  the  bondsman  is  supposed  to  guarantee  the  prison- 
er's appearance  in  court;  and  if  he  does  not  appear,  the  $500 
bond  is  in  jeopardy.    It  is  not  necessarily  forfeited. 

A  cash  bail  program  has  been  in  operation  in  Philadelphia 
during  1972.  In  a  three-month  period  there  87.6  percent  of 
the  defendants  posted  a  10  percent  refundable  cash  deposit, 
and  professional  bondsmen  were  virtually  eliminated. 

In  the  Philadelphia  plan  certain  administrative  costs  were 
provided  as  follows : 

1.  All  bail  deposits  are  posted  with  the  clerk  of  court. 

2.  Minimum  deposit  is  $25. 

3.  The  deposit  is  10  percent  of  the  bail. 

4.  If  the  defendant  appears  at  ALL  his  court  appearances, 
he  gets  a  refund  of  90  percent.  Some  (10  percent)  of  the 
deposit  (minimum  is  $10)  is  retained  by  the  court  to  ad- 
minister the  system. 

5.  By  way  of  example,  if  the  bail  is  $5,000  and  there  is  no 
default,  the  defendant  gets  a  refund  of  $450  of  his  $500 
deposit  and  $50  goes  for  court  administration  of  the  bail 
system. 

6.  On  default  the  10  percent  deposit  is  forfeited.  The  bail 
bond  "goes  to  judgment"  for  the  full  amount.  If  family 
or  friends  have  posted  the  bond,  they  lose  the  whole  sum 
unless  the  defendant  is  located  in  ten  days. 

Preliminary  figures  show  that  the  default  rate  on  this  plan 
was  6.6  percent  with  real  "jumping"  cases  only  5.5  percent. 
Estimates  for  a  fiscal  year  indicated  that : 

1.  One  percent  retaining  would  produce  $250,000. 

2.  Forfeits  should  produce  $160,000. 
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3.  Defendants  would  "save"  $1.5  million. 

A  percentage  deposit  plan  has  been  instituted  in  Illinois  and 
has  been  in  operation  since  1964. 

Under  Illinois  law  (Smith-Hurd  Illinois,  Ann.  stats.,  c.  38 
Sec.  110)  a  prisoner  can  be  released  on  his  own  recognizance 
as  in  Massachusetts  under  G.L.  Chapter  276,  §  58.  If  not  so 
released,  Section  110-7  provides: 

"Deposit  of  Bail  Security,  (a)  The  person  for  whom  bail  has 
been  set  shall  execute  the  bail  bond  and  deposit  with  the  clerk  of  the 
court  before  which  the  proceeding  is  pending  a  sum  of  money  equal  to 
10  per  cent  of  the  bail  .  .  .  but  in  no  event  less  than  $25." 

The  Ilhnois  statute  further  provides  that  upon  the  per- 
formance of  all  obligations  by  the  defendant  90  percent  of  the 
deposit  is  to  be  returned  and  the  10  percent  to  be  used  as  "bail 
bond  costs."    The  clerk  must  retain  a  minimum  of  $5. 

In  case  of  default  the  cash  deposit  is  lost  and  the  full  amount 
of  the  bond  is  to  be  forfeited. 

Constitutionality  of  Percentage  Deposit 

The  recent  case  of  Schilb  v.  Kuebel,  92  S.  Ct.  479  (1971),  up- 
held a  1  percent  charge  by  the  court  for  a  cash  deposit  system. 

Although  it  was  of  obvious  benefit  to  an  Ilhnois  defendant 
to  pay  $7.50  instead  of  $75  for  a  bail  bond  of  $750  (for  ex- 
ample), John  Schilb  (who  made  the  $75  percentage  deposit  on 
January  16,  1969,  to  be  released  on  $750  bail)  sUed  Clerk  of 
Court  Kuebel  for  the  1  percent  charge  ($7.50)  on  the  grounds 
that  it  was  a  violation  of  the  Fourteenth  Amendment  and  it 
denied  due  process  and  equal  protection  of  law. 

Schilb  contended  that  the  1  percent  fee  was  not  imposed  on 
the  rich  —  they  could  post  the  whole  bail  —  and  that  others 
might  be  released  on  personal  recognizance  for  no  charge. 
Schilb  also  said  that  if  a  person  was  found  innocent  the  1  per- 
cent charge  was  a  court  cost. 

The  court  rejected  Schilb's  arguments  and  held  Schilb's 
economic  arguments  were  erroneous  and  the  1  percent  fee  was 
not  a  court  cost  but  an  administrative  fee.    Justice  Marshall 
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said  that  1  percent  was  better  than  the  former  fee  of  10  per- 
cent. Douglas,  Stewart,  and  Brennan  dissented  on  the  equal 
protection  theory. 

The  Bail  Reform  Act  of  1966,  18  U.S.C.A.  §  3146  (a)  (3), 
has  no  1  percent  fee,  but  there  was  no  bondsman  problem 
existing  as  to  which  this  act  was  corrective.  New  York  had  a 
2  percent  fee,  but  this  is  now  a  flat  fee  for  all.  Wisconsin  had 
a  1  percent  fee  if  there  was  a  conviction.  Alaska  had  no  fee 
but  10  percent  deposit  in  cash.  Iowa  had  no  fee  but  10  per- 
cent deposit  in  cash. 

The  administrative  costs  of  the  percentage  deposit  plan  in 
the  pilot  project  are  not  made  known  to  us. 

In  the  Bail  Project  it  was  found  that  the  grand  total  of  bail 
bonds  during  the  period  was : 

Amount  5%  Cash 

Court  Cases  of  Bail  Deposits 

Dorchester  426  $1,119,100  $55,955.00 

Cambridge  352  446,325  22,316.25 


778  $1,565,425  $78,271.25 

The  refundable  5  percent  cash  deposits  of  $78,271.25  are 
described  as  "saved"  by  the  defendants  as  "this  money  or 
more  would  have  gone  to  bondsmen  or  surety  companies" 
under  the  old  system.  "Most  defendants  are  poor,"  says  the 
report,  and  they  should  not  be  penalized  by  having  to  pay  for 
a  bail  bond  when  arrested.  Two-thirds  of  all  the  cases  studied 
seem  to  have  turned  out  against  the  defendants. 

In  10  percent  of  these  cases  where  a  5  percent  cash  deposit 
was  given,  the  bond  was  in  default.  There  is  really  no  likeU- 
hood  of  collecting  on  these  bonds  even  were  the  Common- 
wealth to  prosecute.  Perhaps  there  should  be  more  prosecu- 
tions where  bonds  given  by  professional  bondsmen  have  been 
defaulted ;  at  least  in  those  cases  there  is  some  chance  of  re- 
covery from  an  insurance  company.  A  person  who  is  judg- 
ment proof  is  not  too  concerned. 

It  would  appear  from  the  resuks  of  the  Bail  Project  that  10 
percent  of  all  cases  will  end  in  a  default  regardless  of  what 
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system  is  used,  bondsmen  or  a  cash  deposit. 

In  more  serious  felony  cases  the  defauk  rate  rises  and  may 
be  29.4  percent. 

10.  Improvements  in  Bail  Procedures 

A.  There  may  be  inconsistencies  if  bail  for  more  serious 
offences  is  set  higher  than  bail  for  minor  or  less  serious  offences. 

B.  An  overall  policy  decision  is  necessary  as  to  whether  the 
number  of  charges  should  necessarily  increase  the  total  bail. 

C.  If  bail  must  be  set  at  night,  it  is  reasonable  to  permit  a 
higher  fee  to  be  charged  for  the  service  of  the  commissioner, 
but  such  a  fee  does  not  depend  on  whether  the  offense  is  a 
felony  or  a  misdemeanor.  The  fee  is  for  a  service  of  immediate 
benefit  to  the  prisoner  at  his  request. 

D.  There  is  no  inherent  injustice  in  requiring  a  fee  to  be 
paid  when  a  bail  commissioner  (after  court  hours)  authorizes 
release  on  personal  recognizance.  The  time  and  effort  in 
rendering  the  service  is  not  different. 

E.  The  question  of  appeals  from  district  court  action  on 
bail  under  G.L.  Chapter  276,  §  58,  should  be  followed  care- 
fully by  the  Committee  on  Bail  to  assure  that  the  intent  of  the 
statute  is  followed. 

F.  An  Office  of  Bail  Administration  in  the  courts  would  be 
a  wise  innovation.  A  default  procedure  should  be  further  re- 
fined and  developed.  If  this  office  is  to  be  permanent,  federal 
funds  should  not  be  used.  They  may  be  withdrawn  in  the 
future. 

G.  In  the  Bail  Project  report  "collusion"  is  alleged  between 
bail  commissioners  and  "surety  agents."  (See  Note  14)  Such 
collusion,  if  it  exists,  can  and  must  be  eliminated. 

Recommendations  of  the  Council 

We  do  not  recommend  enactment  of  any  of  the  legislation 
referred  to  us  by  Chapter  29  of  the  Resolves  of  1972. 

We  have  indicated  our  suggestions  as  to  certain  bail  reforms 
and  procedural  improvements. 
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We  do  not  express  an  opinion  on  the  so-called  percentage 
deposit  system  of  bail  because  the  matter  has  not  been  fully 
explored  and  because  the  statistics  gathered  do  not  show  any- 
thing of  significance. 

Obviously  some  form  of  deposit  plan  will  eliminate  profes- 
sional bondsmen;  it  will  also  require  additional  expense  for 
administration  of  the  plan. 

The  Superior  Court  is  to  have  a  Bail  Administrator  be- 
ginning, we  understand,  in  1973,  and  he  is  to  enforce  the  new 
rules  and  make  recommendations  to  the  Bail  Committee.  A 
study  of  the  procedures  in  New  York,  Philadelphia,  Illinois, 
Iowa,  Wisconsin,  Alaska,  and  of  the  federal  procedures  would 
be  of  paramount  importance  before  a  cash  deposit  plan  is  in- 
stalled in  Massachusetts.  It  is  not  to  be  understood  that  we 
necessarily  oppose  the  right  sort  of  plan  when  the  General 
Court  has  been  fully  informed  on  the  subject. 

We  have  made  inquiries  of  the  clerks  at  the  Dorchester 
District  Court  and  the  East  Cambridge  District  Court.  It  was 
their  observation  that  the  administrative  cost  of  the  percent- 
age bail  system  should  not  come  from  the  defendants.  Based 
on  the  experience  of  the  pilot  project,  the  question  has  now 
been  raised  as  to  whether  or  not  the  "bond"  is  anything  more 
than  a  promissory  note  which  most  defendants  could  never 
meet.  Whether  or  not  there  should  be  a  1  percent  retainage  as 
there  is  in  Philadelphia  and  Illinois  is  a  matter  for  the  General 
Court  to  determine.  Recent  recommendations  in  New  York 
for  bail  reform  would  do  away  with  bail  entirely,  but  this 
seems  to  be  an  extreme  measure. 

It  is  stressed  by  those  in  the  clerks'  office  that  the  posting  of 
a  modest  amount  of  money  gives  the  defendant  a  real  interest 
in  appearing  and  having  the  matter  disposed  of.  An  active 
attorney  who  is  familiar  with  the  percentage  bail  project  gives 
as  his  opinion  that  the  most  dramatic  result  was  the  elimina- 
tion of  bail  bondsmen.  Anthony  J.  DiNatale,  Chief  Proba- 
tion Officer  of  the  Third  District  Court  of  Eastern  Middlesex, 
makes  the  following  statement : 
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"No  person  involved  in  bail  taking  should  be  allowed  to  benefit 
excessively  from  the  troubles  of  others  as  has  been  the  case.  Exces- 
sive bail  and  the  resulting  fees  and  costs  not  only  create  hardships 
but  often  encourage  more  crime  to  pay  for  those  costs." 

Manuel  V.  McKenney,  Clerk  of  the  Dorchester  District 
Court,  is  of  the  opinion  that  an  additional  assistant  would  be 
necessary  in  his  court  to  handle  a  percentage  bail  system. 
Albert  H.  Burns,  First  Assistant  Clerk  of  the  Third  District 
Court  of  Eastern  Middlesex,  observes  that  the  cost  of  per- 
centage bail  is  nominal  provided  that  those  admitting  to  bail 
are  associated  with  the  court. 

PLEA  BARGAINING 

An  Essential  Component  of  the  Administration  of 

Justice 

"The  disposition  of  criminal  charges  by  agreement  between  the 
prosecutor  and  the  accused,  sometimes  loosely  called  'plea  bargain- 
ing,' is  an  essential  component  of  the  administration  of  justice.  Pro- 
perly administered,  it  is  to  be  encouraged.  If  every  criminal  charge 
were  subjected  to  a  full-scale  trail,  the  States  and  Federal  Govern- 
ment would  need  to  multiply  by  many  times  the  number  of  judges 
and  court  facilities. 

"Disposition  of  charges  after  plea  discussions  is  not  only  an  es- 
sential part  of  the  process  but  a  highly  desirable  part  for  many  rea- 
sons. It  leads  to  prompt  and  largely  final  disposition  of  most  crimi- 
nal cases ;  it  avoids  much  of  the  corrosive  impact  of  enforced  idleness 
during  pretrial  confinement  for  those  who  are  denied  release  pending 
trial ;  it  protects  the  public  from  those  accused  persons  who  are  prone 
to  continue  criminal  conduct  even  while  on  pretrial  release;  and  by 
shortening  the  time  between  charge  and  disposition,  it  enhances  what- 
ever may  be  the  rehabilitative  prospects  of  the  guilty  when  they  are 
ultimately  imprisoned."    Santobello  v.  New  York,  404  U.S.  257  (1971) 

In  Santobello  v.  New  York,  Chief  Justice  Burger  makes  it 
quite  plain  that  "plea  bargaining"  is  not  only  a  useful  but  also 
a  necessary  tool  in  the  administration  of  criminal  justice. 


Note :  Rule  1 1  of  the  Federal  Rules  of  Criminal  Procedure  now  requires  that  before 
accepting  a  plea  of  guilty  or  nolo  contendere  the  judge  must  make  a  determina- 
tion after  a  personal  conversation  with  the  defendant  that  the  nature  of  the  charge 
and  the  consequences  of  the  plea  are  understood.  If  the  plea  is  "guilty,"  the  judge 
must  be  satisfied  that  there  is  factual  basis  for  the  plea.  The  prosecutor  must 
outline  the  case  against  the  defendant  in  the  usual  situation. 
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A  Strict  Standard  of  Fairness 

More  recently  in  Martinez  v.  Mancusi,  93  S.  Ct.  273  (1972), 
Justice  Douglas,  in  a  dissenting  opinion  dealing  with  plea 
bargaining,  made  these  useful  comments : 

"Last  term  in  Santobello  we  emphasized  the  importance  of  the 
pleas  bargaining  process :  'If  every  criminal  charge  were  subjected  to 
a  fullscale  trial,  the  States  and  Federal  Government  would  need  to 
multiply  by  many  times  the  number  of  judges  and  court  facilities,' 
404  U.S.,  at  260,  91  S.  Ct.  945.  But  a  guilty  plea  necessarily  involves 
the  waiver  of  a  variety  of  fundamental  constitutional  rights,  see,  e.g., 
Duncan  v.  Louisiana,  391  U.S.  145,  194,  88  S.  Ct.  1444,  20L.  Ed.  2d 
491  (1968)  (right  to  jury  trial);  Pointer  v.  Texas,  380  U.S.  400,  85  S. 
Ct.  1065,  13  L.  Ed.  2d  923  (1965)  (right  to  confront  one's  accusers), 
and  the  process  by  which  it  is  obtained  must  therefore  be  governed 
by  a  standard  of  absolute  fairness.  The  plea  must  be  the  result  of 
'a  voluntary  and  intelligent  choice  among  the  alternative  courses  of 
action  open  to  defendant.'  North  Carolina  v.  Alford,  400  U.S.  25, 
31,  91  S.  Ct.  160,  27  L.  Ed.  2d  162  (1970).  See  also  Boykin  v.  Ala- 
bama, 395  U.S.  238,  242,  89  S.  Ct.  1709,  23  L.  Ed.  2d  274  (1969); 
Machibroda  v.  United  States,  368  U.S.  487, 493,  82  S.  Ct.  510,  7  L.  Ed. 
2d  473  (1962).  I  think  it  clear  that  this  petitioner  was  denied  such  a 
choice.  To  be  sure,  it  is  in  the  nature  of  the  plea  bargaining  process 
that  some  pressure  is  brought  to  bear  on  the  defendant  to  enter  a 
plea.  But  here  the  normal  pressures  inherent  in  the  plea  bargaining 
process  were  improperly  augmented  by  both  the  prosecutor  and  the 
trial  judge." 

Douglas  also  observed: 

"Whatever  the  considerations  when  the  judge  is  not  a  participant 
in  the  plea  bargaining  process,  it  seems  to  me  that  once  he  has  injected 
himself  into  that  process  he  must  be  held  to  the  same  strict  standard 
of  fairness  as  the  prosecutor.  This  is  not  to  say  that  the  trial  judge 
should  be  deprived  of  his  traditional  discretion  to  reject  a  plea  of 
guilty;  I  agree  that  "[tlhere  is  ...  no  absolute  right  to  have  a  guilty 
plea  accepted,"  Santobello,  supra,  at  262,  91  S.  Ct.  945,  citing  Lynch 
V.  Overholser,  369  U.S.  705, 719,  82  S.  Ct.  1063, 8  L.  Ed.  2d  211  (1962). 
By  the  same  token,  though,  a  trial  judge  cannot  be  allowed  to  use  his 
discretion  to  apply  undue  pressures  on  a  defendant.  Nothing  could 
be  more  destructive  of  the  integrity  —  and  ultimately  the  viability  — 
of  the  plea  bargaining  process.  I  do  not  doubt  that  in  this  instance 
there  was  a  misunderstanding  between  the  prosecutor  and  defense 
counsel,  on  the  one  hand,  and  the  trial  judge,  on  the  other,  as  to  the 
charge  to  which  petitioner  would  be  allowed  to  plead  guilty.   In  light 
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of  this  confusion  over  the  plea  agreement,  the  trial  judge  was  justified 
in  refusing  to  accept  the  plea  to  the  third-degree  charge. 

".  .  .  Having  been  a  party  to  the  negotiations  and  having  there- 
after refused  to  accept  the  plea  which  both  the  other  parties  to  the 
negotiations  thought  was  agreed  upon  the  trial  judge  was  obligated 
to  allow  petitioner  to  extract  himself  from  the  predicament  in  which 
he  had  been  placed  by  the  misunderstanding  which  subsequently  be- 
came apparent.  Consequently,  I  believe  that  the  judge  should  at 
least  have  granted  the  one-day  continuance  requested  by  defense 
counsel," 

Both  Santobello  and  Justice  Douglas  (a  zealous  guardian  of 
constitutional  rights),  in  his  dissent  in  Martinez,  accept  "plea 
bargaining." 

If  the  process  is  to  be  used,  however,  it  must  be  conducted 
in  accordance  with  a  ''strict  standard  of  fairness'"  applicable  to 
judge  and  prosecutor  ahke.  Any  departure  by  the  prosecutor 
or  judge  from  this  "strict  standard"  will  poison  the  well  of 
justice  and  make  "plea  bargaining"  a  travesty. 

We  urge  the  immediate  adoption  of  a  court  rule  which  we 
think  spells  out  the  details  of  the  "strict  standard"  which  is  re- 
quired. 

Some  judges  are  of  the  opinion  that  "plea  bargaining"  is 
inherently  evil,  and  they  refuse  to  participate  in  it  in  any  way. 

While  we  strictly  uphold  the  right  of  the  judge  to  refuse  to 
accept  a  guilty  plea,  we  think  it  necessary  to  cast  into  exterior 
darkness  the  notion  that  proper  plea  negotiation  procedures 
are  somehow  evil.    They  are  not  evil  —  they  are  good. 

The  prosecutor  who  refuses  to  discuss  plea  negotiation  under 
appropriate  circumstances  is  not  performing  his  duty.  He 
may  close  his  eyes  or  his  mind  to  the  reality  and  necessity  of 
plea  bargaining,  but  it  remains  a  part  of  our  judicial  system. 
The  judge  who  refuses  to  consider  plea  bargaining,  under 
strict  standards,  is  simply  dedicated  to  a  course  which,  in 
these  times,  will  ultimately  strangle  or  engulf  the  criminal 
justice  system. 

We  recommend  the  following: 
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Proposed  Rule  lOlE 
Plea  Agreements 

{Applicable  to  criminal  cases) 

(1)  At  each  sitting  of  the  Superior  Court  for  criminal  business, 
the  Chief  Justice  shall  designate  a  justice  to  consider  and  act  upon 
plea  agreements  proposed  to  the  Court  as  set  forth  herein. 

(2)  In  any  criminal  case  the  prosecuting  attorney  and  the  attor- 
ney for  any  defendant  (or  any  defendant  pro  se  if  he  has  waived  his 
right  to  counsel  and  such  waiver  has  been  approved  by  the  Court) 
may  engage  in  plea  discussions  for  the  purpose  of  attempting  to  reach 
a  tentative  plea  agreement.  The  tentative  plea  agreement  shall  in- 
clude (a)  the  exact  terms  of  the  recommendation  of  the  prosecuting 
attorney  with  respect  to  each  charge  to  which  the  defendant  shall 
plead  guilty  (or,  with  the  approval  of  the  Court,  nolo  contendere) 
and  (b)  the  agreement  of  the  defendant  to  plead  guilty  (or,  with  the 
approval  of  the  Court,  nolo  contendere).  The  terms  of  the  recom- 
mendation shall  include  the  sentence  or  sentences  which  would  be 
imposed,  the  disposition  of  charges  as  to  which  no  sentence  would 
be  imposed,  and  the  status  of  potential  charges,  if  any,  known  to  the 
prosecuting  attorney  which  relate  to  the  defendant. 

(3)  An  attorney  for  a  defendant  should  conclude  a  tentative  plea 
agreement  with  the  prosecuting  attorney  only  with  the  consent  of  the 
defendant  and  should  insure  that  the  decision  of  whether  to  enter  a 
plea  of  guilty  or  nolo  contendere  is  ultimately  made  by  the  defendant. 
To  aid  the  defendant  in  reaching  a  decision,  his  attorney,  after  ap- 
propriate investigation,  should  advise  the  defendant  of  the  alterna- 
tives available  and  of  considerations  deemed  important  by  him  or 
the  defendant  in  reaching  a  decision. 

(4)  (a)  When  a  tentative  plea  agreement  is  concluded,  the  pro- 
secuting attorney,  the  attorney  for  the  defendant,  and  the  defendant 
shall  appear  before  the  justice  designated  pursuant  to  this  rule  at  a 
sitting  in  camera  at  which  only  they,  the  justice,  a  clerk  of  court  and 
an  official  stenographer  may  be  present.  The  tentative  plea  agree- 
ment and  the  factual  basis  therefor  shall  then  be  presented  by  the 
prosecuting  attorney  to  the  justice.  The  probation  report  shall  be 
made  available  to  the  justice  and  the  prosecuting  attorney  and  the 
attorney  for  the  defendant  may  present  any  other  factual  material  as 
the  justice  may  require. 

(b)  If  the  justice  approves  the  tentative  plea  agreement,  he  shall 
so  state  for  the  record;  and  the  parties  shall,  as  soon  as  practicable, 
appear  in  open  court  at  which  time  the  plea  agreement,  its  factual 
basis,  and  the  approval  thereof  by  the  justice  shall  be  placed  upon  the 
public  records  of  the  court.  The  disposition  of  all  charges  covered  by 
the  plea  agreement  shall  be  effected  promptly  thereafter  in  accordance 
with  the  agreement. 
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(c)  If  the  justice  disapproves  the  tentative  plea  agreement,  he 
shall,  in  camera,  so  state  for  the  record ;  and  the  tentative  plea  agree- 
ment shall  be  deemed  not  to  be  in  effect.  Neither  the  tentative  plea 
agreement  nor  the  record  of  the  proceedings  in  camera  shall  be  di- 
vulged at  any  time  and  they  specifically  shall  not  be  received  against 
the  defendant  in  any  criminal  proceedings.  A  justice  who  has  re- 
ceived and  disapproved  a  tentative  plea  agreement  shall  not  sit  upon 
any  further  proceedings  with  respect  to  the  charges  which  were  the 
subject  of  the  tentative  plea  agreement  except  that  the  justice  may  re- 
ceive further  tentative  plea  agreements  relating  thereto. 

This  rule  should  be  applied  in  cases  arising  in  Suffolk, 
Middlesex,  and  Norfolk  counties  immediately  and  placed  in 
general  effect  as  conditions  permit  its  use  in  the  other  counties. 


OBTAINING  SEARCH  WARRANTS  AT  NIGHT 

HOUSE  .  .  .  (1912)  ...  No.  2520 


An  Act  relative  to  obtaining  search  warrants  at  night. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Chapter  276  of  the  General  Laws  is  hereby  amended  by 

2  inserting  after  section  2C  the  following  section :  — 

3  2D.    The  chief  justice  of  the  district  courts  and  the  chief 

4  justice  of  the  Boston  Municipal  Court  shall  jointly  publish  a 

5  schedule  and  procedure  by  which  police  and  other  law  enforce- 

6  ment  officers  shall  be  able  regularly  to  obtain  search  warrants 

7  from  a  court  or  justice  at  all  hours  of  the  day  and  night. 

There  appears  to  be  no  problem  in  regard  to  the  Boston 
Municipal  Court  as  to  obtaining  search  warrants  at  night. 

We  have  been  advised  by  the  Chief  Justice  of  the  District 
Courts  that  efforts  are  being  made  to  assure  that  the  law  en- 
forcement officers  are  not  thwarted  in  their  work  due  to  any 
failure  to  obtain  search  warrants  when  necessary.  Attention 
is  being  given  to  this  matter  by  Chief  Justice  Flaschner. 

No  legislation  is  required  in  this  matter. 
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AUTHORIZING  THE  DISTRICT  ATTORNEY  FOR 

THE  NORTHERN  DISTRICT  TO  SUMMONS 

SPECIAL  GRAND  JURIES 

HOUSE  .  .  .  (1972)  ...  No.  2100 


An  Act  authorizing  the  district  attorney  for  the  northern  district  to  sum- 
mons SPECIAL  GRAND  JURIES. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  The  first  sentence  of  section  2A  of  chapter  277  of  the 

2  General  Laws,  as  most  recently  amended  by  chapter  415  of  the 

3  acts  of  1966,  is  hereby  amended  by  inserting  after  the  words 

4  "attorney  general",  in  lines  two,  six  and  eight,  the  words:  —  or 

5  in  Middlesex  County,  the  District  Attorney  for  the  Northern 

6  District. 

G.L.  Chapter  277,  §  2A,  now  provides  that  upon  written  re- 
quest of  the  attorney  general,  accompanied  by  a  certificate  of 
public  necessity  signed  by  the  chief  justice  of  the  Superior 
Court,  a  special  grand  jury  shall  be  summoned  into  session. 

This  bill  would  allow  a  special  grand  jury  to  be  summoned 
upon  written  request  of  the  district  attorney  for  Middlesex 
County. 

We  believe  that  if  any  district  attorney  can  obtain  a  certi- 
ficate from  the  chief  justice  of  the  Superior  Court  that  public 
necessity  requires  a  special  grand  jury  the  special  venire  should 
be  convened.  No  such  special  grand  jury  should  be  convened 
without  the  consent  of  the  chief  justice  of  the  Superior  Court. 

We  recommend  the  following. 

1973  DRAFT  ACT 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  Gen- 
eral Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

The  first  sentence  of  section  2A  of  chapter  277  of  the  general  laws, 
as  most  recently  amended  by  chapter  415  of  the  acts  of  1966,  is  here- 
by amended  by  inserting  after  the  words  "attorney  general"  in  lines 
two,  six,  and  eight,  the  words  "or  a  district  attorney." 
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DEFENSES  OF  INSANITY  AND  ALIBI  IN 
CRIMINAL  CASES 

SENATE  .  .  .  (1972)  ...  No.  554 


An  Act  providing  that,  a  defendant  in  a  criminal  case  who  intends  to  rely 
UPON  the  defense  of  insanity  shall  prior  to  trial  give  notice  to  the  prose- 
cuting ATTORNEY  OF  HIS  INTENTION  TO  CLAIM  SUCH  DEFENSE  AND  FOR  A  PSYCHI- 
ATRIC examination.  THERE  WILL  BE  RECIPROCAL  DISCOVERY  REGARDING  WIT- 
NESSES. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  General  Laws  chapter  277  is  amended  by  adding  thereto  a 

2  new  section  after  section  40  thereof:  — 

3  Section  40B.    Evidence  of  mental  disease  or  defect  excluding 

4  criminal  case  unless  the  defendant  shall,  within  fourteen  days 

5  after  his  arraignment  or  at  such  later  time  as  the  Court  may 

6  for  good  cause  permit,  have  filed  a  written  notice  of  his  in- 

7  tention  to  rely  on  such  defense. 

8  Whenever  the  defendant  has  filed  a  notice  of  intention  to 

9  rely  on  the  defense  of  mental  disease  or  defect  excluding 

10  criminal  responsibility,  or  there  is  reason  to  doubt  his  fitness 

11  to  proceed,  or  reason  to  believe  that  mental  disease  or  defect 

12  of  the  defendant  will  otherwise  become  an  issue  in  the  case, 

13  the  Court  shall  appoint  at  least  one  qualified  psychiatrist  or 

14  shall  request  the  Superintendent  of  the  Bridgewater  State 

1 5  Hospital  to  designate  at  least  one  qualified  psychiatrist,  which 

16  designation  may  be  or  include  himself,  to  examine  and  report 

17  upon  the  mental  condition  of  the  defendant.    The  Court  may 

18  order  the  defendant  committed  to  a  hospital  or  other  suitable 

19  facility  for  the  purpose  of  the  examination  for  a  period  not 

20  exceeding  sixty  days  or  such  longer  period  as  the  Court  de- 

21  termines  to  be  necessary  for  the  purpose  and  may  direct  that 

22  a  qualified  psychiatrist  retained  by  the  defendant  be  permit- 

23  ted  to  witness  and  participate  in  the  examination. 

24  The  report  of  the  examination  shall  include  the  following: 

25  (a)  a  description  of  the  nature  of  the  examination ; 

26  (b)  a  diagnosis  of  the  mental  condition  of  the  defendant ; 

27  (c)  if  the  defendant  suffers  from  a  mental  disease  or  de- 

28  feet,  an  opinion  as  to  his  capacity  to  understand  the 

29  proceedings  against  him  and  to  assist  in  his  own  de- 

30  fense: 

31  (d)  when  a  notice  of  intention  to  rely  on  the  defense  of 
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32  mental  disease  or  defect  excluding  criminal  responsi- 

33  bility  has  been  filed,  an  opinion  as  to  the  extent,  if 

34  any,  to  which  the  capacity  of  the  defendant  to  ap- 

35  preciate  the  criminality  of  his  conduct  or  to  con- 

36  form  his  conduct  to  the  requirements  of  law  was  im- 

37  paired  at  the  time  of  the  criminal  conduct  charged; 

38  and 

39  (e)  when  directed  by  the  Court,  an  opinion  as  to  the  ca- 

40  pacity  of  the  defendant  to  have  a  particular  state  of 

41  mind  which  is  an  element  of  the  offense  charged. 

42  If  the  examination  cannot  be  conducted  by  reason  of  the 

43  unwillingness  of  the  defendant  to  participate  therein,  the  re- 

44  port  shall  so  state  and  shall  include,  if  possible,  an  opinion  as 

45  to  whether  such  unwillingness  of  the  defendant  was  the  result 

46  of  mental  disease  or  defect. 

47  The  report  of  the  examination  shall  be  filed  with  the  Clerk 

48  of  Court,  who  shall  cause  copies  to  be  delivered  to  the  District 

49  Attorney  and  to  Counsel  for  the  defendant. 

50  Any  statement  made  by  a  person  subjected  to  a  psychiatric 

51  examination  or  treatment  pursuant  to  this  section  for  the  pur- 

52  pose  of  such  examination  or  treatment  shall  not  be  admissible 

53  whether  or  not  it  would  otherwise  be  deemed  a  privileged 

54  communication  unless  such  statement  constitutes  an  admission 

55  of  guilt  of  the  crime  charged  in  circumstances  where  such  ad- 

56  mission  would  be  otherwise  admissible. 

Mental  Illness  as  a  Defense 

We  recommend  the  enactment  of  S  554.  This  statute  will 
clarify  and  make  more  certain  the  appropriate  procedure  to  be 
used  at  trial  when  mental  illness  is  to  be  pleaded  as  a  defense. 

S  554  provides: 

"The  report  of  the  (psychiatric)  examination  shall  be  filed  with 
the  clerk  of  court,  who  shall  cause  copies  to  be  delivered  to  the  dis- 
trict attorney  and  to  counsel  for  the  defendant." 

S  554  also  provides: 

".  .  .  the  court  .  .  .  may  direct  that  a  qualified  psychiatrist  re- 
tained by  the  defendant  be  permitted  to  witness  and  participate  in 
the  examination." 

We  find  that  there  is  a  reciprocal  right  and  opportunity  for 
the  defense  (which  raised  the  issue  of  mental  illness)  to  dis- 
cover the  facts  ascertained  by  the  prosecutor  on  the  "mental 
illness"  point. 
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There  must  be  a  correction  in  line  3  of  S  554.    This  line 
should  read : 

"3  Section  40B  Evidence  of  mental  disease  or  defect  excluding 
criminal  responsibility  shall  not  be  received  in  any" 

We  note  lines  50  to  56  as  a  guarantee  of  protection  to  the 
defendant. 


SENATE  .  .  .  (1972)  ...  No.  555 


An  Act  providing  that  a  defendant  in  a  criminal  case  who  intends  to  rely 

UPON  THE  defense  OF  ALIBI  SHALL  PRIOR  TO  TRIAL  GIVE  NOTICE  TO  THE  PROSECUT- 
ING ATTORNEY  OF  HIS  INTENTION  TO  CLAIM  SUCH  DEFENSE  AND  FOR  RECIPROCAL 
DISCOVERY  IN  BEHALF  OF  SUCH  DEFENDANTS. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Whenever  a  defendant  in  a  criminal  case  shall  propose  to 

2  offer  in  his  defense,  testimony  to  establish  an  alibi  on  his  be- 

3  half,  such  defendant  shall  not  less  than  ten  days  before  the 

4  trial  of  such  case,  serve  upon  the  prosecuting  attorney  and 

5  file  with  the  court  wherein  such  action  is  pending,  a  notice  in 

6  writing  of  his  intention  to  claim  such  defense,  which  notice 

7  shall  include  specific  information  as  to  the  time  and  place  at 

8  which  the  accused  claims  to  have  been  at  the  time  of  the 

9  commission  of  the  alleged  offense,  together  with  the  names 

10  and  addresses  and  places  of  employment  of  witnesses  by  whom 

11  he  proposes  to  establish  such  alibi ;  provided  however  that  no 

12  such  notice  need  be  given  unless  the  prosecuting  attorney  shall 

13  first,  at  least  three  days  prior  to  such  notice,  have  filed  with 

14  the  court  and  served  upon  the  defendant  a  specific  statement 

15  in  regard  to  the  exact  date  and  place  which  the  prosecution 

16  proposes  to  present  at  the  trial  as  the  date  and  place  the  de- 

17  fendant  was  alleged  to  have  committed  or  to  have  participated 

18  in  the  offense.    It  shall  be  sufficient  under  this  section  for  the 

19  prosecuting  attorney  to  designate  the  time  and  place  with 

20  such  particularity  as  is  actually  known  to  him.    The  prosecu- 

21  ting  attorney  shall,  prior  to  trial,  file  and  serve  upon  the  de- 

22  fendant  the  names  and  addresses  of  witnesses  known  to  the 

23  prosecuting  attorney  and  whom  he  proposes  to  offer  in  re- 

24  buttal  at  the  trial  of  the  case  to  discredit  any  alibi  of  which 
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25  the  defendant  may  have  given  notice  under  this  section.    Both 

26  the  defendant  and  the  prosecuting  attorney  shall  be  under  a 

27  continuing  duty  promptly  to  disclose  the  names  and  addresses 

28  of  additional  witnesses  which  come  to  the  attention  of  either 

29  party  subsequent  to  filing  their  respective  witness  lists  as 

30  provided  in  this  rule. 

31  In  the  event  the  defendant  fails  to  file  and  serve  notice  as 

32  prescribed  herein,  the  court  shall,  in  the  absence  of  a  showing 

33  of  good  cause  for  such  failure  by  the  defendant,  exclude  any 

34  evidence  offered  to  establish  an  alibi  except  the  testimony  of 

35  the  defendant  himself.    Where  the  court  allows  such  evidence, 

36  it  must,  on  motion  of  the  prosecuting  attorney,  grant  an  ad- 

37  joumment  not  to  exceed  three  days. 

38  If  the  defendant  decides  to  abandon  at  the  trial  his  defense 

39  of  alibi  after  having  given  notice  to  the  prosecuting  attorney, 

40  or  uses  or  attempts  to  use  witnesses  other  than  those  indicated 

41  in  his  notice  or  notices,  the  court  in  its  discretion  may  allow 

42  evidence  of  such  fact  to  be  used  as  a  prior  inconsistent  state- 

43  ment  for  the  purpose  of  impeachment,  or  as  an  admission. 


Alibi  as  a  Defense 

We  recommend  S  555  with  the  elimination  of  lines  38  to  43 
inclusive.  The  defendant  ought  not  be  compelled  to  give 
testimony  (which  might  incriminate  him)  about  an  "aUbi" 
which  he  previously  said  he  would  use  as  a  defense  but  later 
abandoned. 

In  this  statute  there  are  reciprocal  obligations.  The  defense 
need  not  give  the  prosecutor  the  details  of  the  alibi  unless  the 
prosecutor  has  already  given  notice  to  the  defendant  as  to  the 
exact  date  and  place  which  the  prosecution  will  claim  as  the 
date  and  place  the  defendant  was  alleged  to  have  committed 
or  to  have  participated  in  the  offense. 

Each  side  must  disclose  the  witness  it  will  use  to  estabUsh  or 
discredit  the  alleged  aUbi. 
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APPEALS  OF  MISDEMEANORS  TO  THE  SUPERIOR 

COURT 


HOUSE  .  .  .  (1972]  ...  No.  4515 


An  Act  providing  for  appeals  of  misdemeanors  to  the  superior  court. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Chapter  278  of  the  General  Laws  is  hereby  amended  by 

2  inserting  after  section  1 8 A  the  following  section :  — 

3  Section  18B.    Any  defendant  in  any  district  or  municipal 

4  court  found  guilty  of  a  violation  of  a  by-law,  order,  ordinance, 

5  rule,  or  regulation  made  by  a  city  or  town  or  public  officer  or 

6  of  any  other  misdemeanor  may  appeal  to  the  superior  court, 

7  and  at  the  time  of  conviction  shall  be  notified  of  his  right  to 

8  take  such  appeal  and  shall  have  three  days  from  the  time  of 

9  conviction  to  take  such  appeal.   The  case  shall  be  entered  in  the 

10  superior  court  on  the  return  day  next  after  the  appeal  is  taken, 

1 1  and  the  appellant  shall  be  committed  to  abide  the  sentence  of 

12  said  court  until  he  recognizes  to  the  commonwealth  in  such 

13  sum  and  with  such  surety  or  sureties  as  the  court  requires,  with 

14  condition  to  appear  at  the  superior  court  on  said  return  day 

15  and  at  any  subsequent  time  to  which  the  case  may  be  con- 

16  tinued,  if  not  previously  surrendered  and  discharged,  and  so 

17  from  time  to  time  until  the  final  sentence,  order  or  decree,  and 

18  not  depart  without  leave,  and  in  the  meantime  to  keep  the 

19  peace  and  be  of  good  behavior.    If  the  appellant  is  committed 

20  for  failure  to  recognize,  the  superior  court  shall  thereupon  have 

21  jurisdiction  of  the  case  for  the  purpose  of  revising  the  amount 

22  of  bail  required  as  aforesaid.    The  appellant  may,  in  the  dis- 

23  cretion  of  the  court,  be  held  on  his  own  recognizance.    The 

24  appellant  shall  not  be  required  to  advance  any  fees  upon 

25  claiming  his  appeal  or  in  prosecuting  the  same. 

We  do  not  recommend  this  bill. 

"Whoever  is  convicted  of  a  crime  before  a  district  court  may 
appeal  to  the  Superior  Court,  and  at  the  time  of  conviction  shall  be 
notified  of  his  right  to  take  such  appeal."  G.L.  (Ter.  Ed.)  Chapter 
278,  §  18. 

In  Mariano  v.  Judge  of  District  Court,  243  Mass.  90  (1922), 
Mariano  was  convicted  of  "maintaining  a  liquor  nuisance" 
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and  was  given  a  six  months  suspended  sentence  on  January  3, 
1922.  He  was  duly  notified  of  his  right  of  appeal  under  a 
statute  exactly  like  the  one  above  set  forth.  He  did  not  appeal 
but  attempted  to  do  so  three  months  later  when  he  was  found 
guilty  of  two  new  crimes. 
The  court  made  a  significant  observation : 

"The  time  for  appeal  from  conviction  in  a  district  court  mani- 
festly must  be  immediately  after  the  imposition  of  the  sentence.  This 
is  the  effect  of  several  provisions  of  statute  as  well  as  of  express  de- 
cisions. That  is  the  only  practicable  time  for  binding  witnesses  by 
recognizances  to  appeal  before  the  Superior  Court." 

If  the  defendant  does  appeal,  G.L.  Chapter  278,  §  19,  em- 
powers the  court  to  require  the  witnesses  to  "recognize"  for 
their  appearance  at  the  trial  in  the  Superior  Court. 

Under  Chapter  278,  §  18,  it  is  specifically  provided  that  if 
the  appellant  is  one  who  has  been  convicted  of  a  misdemeanor 
he  may,  in  the  discretion  of  the  court,  be  held  on  his  own  re- 
cognizance for  the  trial  de  novo  in  the  Superior  Court.  Our 
experience  is  that  the  district  courts  usually  exercise  their  dis- 
cretion to  permit  the  misdemeanor  appellant  to  "recognize" 
without  sureties  or  bail  for  his  appearance  before  the  Superior 
Court. 

The  defendant  who  takes  an  appeal  is  privileged  to  withdraw 
it  under  the  provisions  of  G.L.  Chapter  278,  §  25.  In  such  a 
case  the  district  court  is  authorized  to  impose  the  original 
sentence  or  to  "revise  or  revoke  the  same  if  satisfied  that  cause 
for  such  revocation  exists."  The  original  sentence  may  not  be 
increased,  however. 

It  should  be  kept  in  mind  that  if  the  defendant  does  not 
"prosecute"  his  appeal  or  if  he  withdraws  his  appeal,  the  con- 
viction will  stand. 

Appeals  for  a  trial  de  novo  in  the  Superior  Court,  so  far  as  a 
defendant  is  concerned,  can  be  taken  regardless  of  the  fact 
that  no  error  of  law  was  committed.  Mann  v.  Common- 
wealth, 1971  A.S.  1027; Mass This  case  also 

decided  that  the  Superior  Court  may  give  a  more  severe 
sentence  to  a  defendant  who  takes  an  appeal. 
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If  a  defendant  (since  July  9,  1972)  is  found  guilty  of  an 
offense  such  as  a  violation  of  a  "by-law,  order,  ordinance,  rule 
or  regulation  made  by  a  city  or  town  or  public  officer,  or  any 
other  misdemeanor"  except  libel,  he  may  appeal  for  a  six -man 
jury  trial  under  G.L.  Chapter  278,  §  27A  (Acts  of  1972,  Chap- 
ter 620). 

It  is  necessary  for  the  orderly  administration  of  justice  that 
unnecessarily  protracted  proceedings  be  avoided.  The  time 
and  place  to  claim  an  appeal  is  at  the  time  of  the  conclusion  of 
all  proceedings  in  the  district  court  and  when  the  sentence  is 
imposed. 

If  later  the  defendant  wishes  to  withdraw  his  appeal,  it  is 
simplicity  itself. 

We  doubt  that  this  proposal  would  be  a  forward  step  as  it 
will  cause  the  defendant  unnecessary  added  expense  for  an  at- 
torney, further  loss  of  time,  and  the  expense  for  the  prosecutor 
to  reassemble  the  matter  so  that  further  proceedings  can  be 
taken.  Continuances  to  obtain  counsel  and  for  appointment 
of  counsel  for  those  who  are  not  able  to  afford  an  attorney  are 
the  order  of  the  day. 

We  cannot  recommend  a  procedure  which  will  merely  add 
to  court  congestion. 

A  defendant  who  beheves  he  should  have  a  second  Superior 
Court  trial  can  appeal  now  with  no  further  appearance  in 
district  court,  expense,  or  loss  of  time.  If  he  changes  his  mind, 
he  can  withdraw  his  appeal. 

CERTAIN  AMENDMENTS  TO  THE  VICTIMS 
OF  VIOLENT  CRIMES  LAW 


HOUSE  .  .  .  (1972)  ...  No.  2854 


An  Act  making  certain  amendments  to  the  victims  of  violent  crimes  law. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 
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1  SECTION  1.     Section  1  of  chapter  258A  of  the  General 

2  Laws  is  hereby  amended  by  striking  out  the  definition  of 

3  "Dependent",  as  inserted  by  section  1  of  chapter  852  of  the 

4  acts  of  1967,  and  inserting  in  place  thereof  the  following 

5  definition:  — 

6  "Dependent",    mother,   father,   spouse,   spouse's   mother, 

7  spouse's  father,  child,  grandchild,  adopted  child,  illegitimate 

8  child,  niece  or  nephew,  who  is  wholly  or  partially  dependent 

9  for  support  upon  the  victim  at  the  time  of  his  injury  or  death 
10  due  to  crime  alleged  in  a  claim  pursuant  to  this  chapter. 

1  SECTION  2.    Said  chapter  25  8 A  is  hereby  further  amended 

2  by  striking  out  in  section  2  the  first  sentence  of  the  second 

3  paragraph,  as  inserted  by  said  chapter  852,  and  inserting  in 

4  place  thereof  the  following  two  sentences:  — 

5  "Such  claims  shall  be  brought  in  a  District  Court  within  the 

6  territorial  jurisdiction  in  which  the  claimant  lives  or  in  which 

7  the  crime  occurred.    Compensation  shall  not  be  denied  on  the 

8  basis  of  citizenship  or  domicile." 

1  SECTION  3.    Said  chapter  258 A  is  hereby  further  amended 

2  by  striking  out  in  section  6  the  second  paragraph,  as  inserted 

3  by  said  chapter  852,  and  inserting  in  place  thereof  the  foUow- 

4  ing  paragraph :  — 

5  "Any  compensation  paid  pursuant  to  this  chapter  shall  be 

6  reduced  by  the  amount  of  any  payments  received  or  to  be 

7  received  as  a  result  of  the  injury  (a)  from  or  on  behalf  of  the 

8  offender,  (b)  under  insurance  programs,  or  (c)  from  public 

9  funds;  but  only  to  the  extent  that  the  sum  of  such  payments 

10  and  any  award  under  this  act  are  in  excess  of  the   total 

11  compensable  injuries  suffered  by  the  victim  as  determined  by 

12  the  court." 

We  recommend  the  enactment  of  Sections  1  and  2  of  this 
bill.  Section  1  eliminates  the  requirement  that  a  dependent 
must  actually  be  "living  with"  the  victim  of  the  violent  crime 
in  order  to  be  compensated. 

Section  2  allows  an  action  to  be  brought  where  the  crime  was 
committed  and  compensation  may  be  paid  regardless  of  the 
victim's  citizenship  or  domicile. 

We  oppose  the  enactment  of  Section  3.  It  does  not  seem  to 
us  to  improve  the  present  language  in  G.L.  Chapter  258A,  §  6. 
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V.  ENVIRONMENTAL  LAW 

1.  Civil  Forfeitures  And  Criminal  Fines  For  Air  And 
Water  Pollution 

2.  Right    Of   Persons    To    Protect    Natural    Resources 
And  Environment  Through  Judicial  Process 

3.  Further  Regulating  Oil  Pollution  In  The  Waters 
Of  The  Commonwealth 


CIVIL  FORFEITURES  AND  CRIMINAL  FINES 
FOR  AIR  AND  WATER  POLLUTION 

HOUSE  .  .  .  (1972)  ...  No.  2861 

An  Act  providing  for  civil  forfeitures  and  criminal  fines  for  air  and  water 
pollution. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1.    Section  142 A  of  chapter  111  of  the  General 

2  Laws  is  hereby  amended  by  striking  out  the  third  sentence, 

3  thereof,  as  appearing  in  chapter  422  of  the  acts  of  1959. 

1  SECTION  2.    Section  142B  of  said  chapter  111  is  hereby 

2  amended  by  striking  out  the  third  sentence  of  the  second 

3  paragraph  thereof  as  appearing  in  chapter  472  of  the  acts  of 

4  1965. 

1  SECTION  3.    Section  142  of  said  chapter  HI  is  hereby 

2  further  amended  by  striking  out  the  second  sentence  of  the 

3  fifth  paragraph,  thereof,  as  added  by  section  1  of  chapter  676 

4  of  the  acts  of  1960. 

1  SECTION  4.  Said  chapter  1 1 1  is  hereby  further  amended  by 

2  inserting  after  section  142F  the  following  new  section:  — 

3  Section  142G.    Any  person,  corporation  or  political  sub- 

4  division  which  violates  any  regulation  or  standard  adopted 
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5  pursuant  to  sections  one  hundred  and  forty-two  A,  one  hun- 

6  dred  and  forty-two  B,  one  hundred  and  forty-two  D  or  any 

7  order  issued  pursuant  to  section  one  hundred  and  forty-two  B 

8  or  section  one  hundred  and  forty-two  D  shall  be  liable  for  a 

9  civil  forfeiture  of  not  less  than  fifty  nor  more  than  five  hun- 

10  dred  dollars  for  each  violation. 

1 1  Any  person,  corporation  or  political  subdivision  which  after 

12  written  notice  violates  any  regulation  or  standard  adopted  pur- 

13  suant  to  sections  one  hundred  and  forty-two  A,  one  hundred 

14  and  forty-two  B,  one  hundred  and  forty-two  D  or  any  order 

15  issued  pursuant  to  section  one  hundred  and  forty-two  B  or 

16  section  one  hundred  and  forty- two  D  shall  be  punished  by  a 

17  fine  of  not  less  than  one  hundred  nor  more  than  one  thousand 

1 8  dollars  for  each  offense. 

19  For  the  purpose  of  this  section  each  subsequent  day  or  part 

20  thereof  of  violation  of  such  a  regulation,  standard  or  order, 

21  whether  such  violation  be  continuous  or  intermittent,  shall  be  a 

22  separate  and  succeeding  violation  or  offense. 

23  The  civil  forfeitures  prescribed  in  this  section  shall  be  asses- 

24  sed  and  recovered  in  the  superior  court  in  any  civil  suit  in 

25  equity  brought  pursuant  to  the  provisions  of  sections  one 

26  himdred  forty-two  A  through  one  hundred  forty-two  F,  in- 

27  elusive,  notwithstanding  the  granting  or  denial  of  injunctive 

28  relief.    In  determining  the  amount  of  such  civil  forfeiture  the 

29  court  may  consider,  but  shall  not  be  limited  to,  the  extent  of 

30  harm  caused  by  the  violations,  the  nature  and  persistence  of 

31  the  violations,  the  length  of  time  over  which  the  violations 

32  occur  and  corrective  action,  if  any,  taken  by  the  respondent. 

33  Any  civil  forfeiture  so  assessed  and  recovered  shall  be  paid  to 

34  the  general  fund  of  the  commonwealth  except  that  the  whole 

35  or  any  portion  of  any  such  civil  forfeiture  may  by  order  of  the 

36  superior  court  be  paid  to  such  department,  agency,  commis- 

37  sion,  authority,  fund  or  political  subdivision  of  the  common- 

38  wealth  for  such  purposes,  by  such  means  and  on  such  terms  as 

39  the  court  deems  appropriate  and  in  accordance  with  law.    To 

40  secure  any  such  civil  forfeiture  the  commonwealth,  without 

41  limitation  on  other  remedies,  shall  have  a  lien  on  the  property 

42  of  the  respondent  used  or  operated  so  as  to  cause  the  violation 

43  complained  of. 

1  SECTION  5.   Section  42  of  chapter  21  of  the  General  Laws, 

2  as  most  recently  amended  by  section  2  of  chapter  704  of  the 

3  acts  of  1970,  is  hereby  further  amended  by  striking  out  said 

4  section  and  inserting  in  place  thereof  the  following  section:  — 

5  Section  42.    No  person  shall  directly  or  indirectly  throw, 

6  drain,  run  or  discharge  or  permit  the  discharge  into  the  waters 

7  of  the  commonwealth  of  organic  or  inorganic  matter  which 
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8  shall  cause,  or  contribute  to,  a  condition  in  contravention  of 

9  the  standards  adopted  by  the  division.    For  the  purposes  of  this 

10  section  and  sections  forty-three  to  forty-six,  inclusive,  the  word 

1 1  "person"  shall  include  corporations  and  political  subdivisions  of 

12  the  commonwealth. 

1  SECTION  6.    Section  43  of  said  chapter  21,  as  added  by 

2  section   1   of  chapter  685  of  the  acts  of  1966,  is  hereby 

3  amended  by  striking  out  the  second  sentence  thereof. 

# 

1  SECTION  7.    Section  46  of  said  chapter  21  as  most  recently 

2  amended  by  section  4  of  chapter  704  of  the  acts  of  1970,  is 

3  hereby  further  amended  by  adding  the  following  four  para- 

4  graphs:  — 

5  Any  person  who  violates  any  provision  of  sections  forty-two 

6  to  forty-five,  inclusive,  or  any  order  issued  pursuant  to  section 

7  forty-four  shall  be  liable  for  a  civil  forfeiture  of  not  less  than 

8  fifty  nor  more  than  five  hundred  dollars  for  each  violation. 

9  Any  person  who  after  written  notice  violates  any  provision 

10  of  sections  forty- two  to  forty-five,  inclusive,  or  any  order 

11  issued  pursuant  to  section  forty-four  shall  be  punished  by  a 

12  fine  of  not  less  than  one  hundred  nor  more  than  one  thousand 

13  dollars  for  each  offense. 

14  For  the  purpose  of  this  section  each  subsequent  day  or  part 

15  thereof  of  violations  of  such  a  regulation,  standard  or  order, 

16  whether  such  violation  be  continuous  or  intermittent,  shall  be  a 

17  separate  and  succeeding  violation  or  offense. 

18  The  civil  forfeitures  prescribed  in  this  section  shall  be  as- 

19  sessed  and  recovered  in  the  superior  court  of  any  civil  suit  in 

20  equity  brought  pursuant  to  the  provisions  of  the  first  paragraph 

21  of  this  section,  notwithstanding  the  granting  or  denial  of  in- 

22  junctive  relief.    In  determining  the  amount  of  such  civil  for- 

23  feiture  the  court  may  consider,  but  shall  not  be  limited  to,  the 

24  extent  of  harm  caused  by  the  violations,  the  nature  and  per- 

25  sistence  of  the  violations,  the  length  of  time  over  which  the 

26  violations  occur  and  corrective  action,  if  any,  taken  by  the 

27  respondent.   Any  civil  forfeiture  so  assessed  and  recovered  shall 

28  be  paid  to  the  general  fund  of  the  commonwealth  except  that 

29  the  whole  or  any  portion  of  any  such  civil  forfeiture  may  by 

30  order  of  the  superior  court  be  paid  to  such  department, 

31  agency,  commission,  authority,  fund  or  political  subdivision  of 

32  the  commonwealth  for  such  purposes,  by  such  means,  and  on 

33  such  terms  as  the  court  deems  appropriate  and  in  accordance 

34  with  law.    To  secure  any  such  civil  forfeiture  the  common- 

35  wealth,  without  limitation  on  other  remedies,  shall  have  a  lien 

36  on  the  property  of  the  respondent  used  or  operated  so  as  to 

37  cause  the  violation  complained  of. 
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We  recommend  this  bill. 

Like  the  other  New  England  states,  ^  Massachusetts  is  in  the 
process  of  reviewing  and  considering  legislation  on  the  en- 
vironment. 

Perhaps  the  concern  is  more  pronounced  in  Vermont  and 
Maine,  where  legislation  has  been  enacted  within  the  past 
three  years  giving  state  agencies  the  final  decision  over  sites 
intended  for  commercial  and  industrial  expansion  and  sites 
for  substantial  residential  developments.  2 

Federal  action  in  the  field  of  "Air  Quality,"  42  U.S.C.A.  § 
1857c;  "Clean  Air,"  42  U.S.C.A.  1857;  and  in  the  field  of 
Water  Pollution  Control,  Water  Quality,  and  Water  Quahty 
Improvement  is  vigorous.  ^ 

In  Massachusetts  there  are  various  proposals  for  a  single 
"Department  of  Environmental  Aff'airs,"  but  at  present  several 
agencies  are  concerned  with  the  enforcement  of  various  statutes 
related  to  environmental  protection. 

On  November  7,  1972,  the  citizens  of  Massachusetts  voted 
"Yes"  on  Question  No.  5  and  adopted  the  following  amend- 
ment to  the  Massachusetts  constitution : 

"Article  XLIX  of  the  Amendments  to  the  Constitution  is  hereby 
annulled  and  the  following  is  adopted  in  place  thereof:  The  people 
shall  have  the  right  to  clean  air  and  water,  freedom  from  excessive 
and  unnecessary  noise,  and  the  natural  scenic,  historic,  and  esthetic 
qualities  of  their  environment;  and  the  protection  of  the  people  in 
their  right  to  the  conservation,  development  and  utilization  of  the 
agricultural,  mineral,  forest,  water,  air  and  other  natural  resources 
is  hereby  declared  to  be  a  public  purpose. 

"The  general  court  shall  have  the  power  to  enact  legislation  nec- 
essary or  expedient  to  protect  such  rights. 

"In  furtherance  of  the  foregoing  powers,  the  general  court  shall 
have  the  power  to  provide  for  the  taking,  upon  payment  of  just  com- 
pensation therefor,  or  for  the  acquisition  by  purchase  or  otherwise 
of  lands  and  easements  or  such  other  interests  therein  as  may  be 
deemed  necessary  to  accomplish  these  purposes. 

"Lands  and  easements  taken  or  acquired  for  such  purposes  shall 
not  be  used  for  other  purposes  or  otherwise  disposed  of  except  by 


^See  table  on  p.  136. 

no  Vermont  Stats.  Ann.  6001  et  seq.;  38  Maine  Rev.  Stats.  Ann.  683. 

«33  U.S.C.A.  Sees.  1151  and  1160. 
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laws  enacted  by  a  two-thirds  vote  taken  by  yeas  and  nays,  of  each 
branch  of  the  general  court." 

It  is  the  purpose  of  H  2861  of  1972  to  amend  G.L.  Chapter 
111  (air  pollution)  and  G.L.  Chapter  21  (water  pollution)  so 
as  to  consoHdate  existing  statutory  criminal  penalties  for  air 
and  water  pollution;  to  clarify  certain  administrative  pro- 
cedures; and  finally  to  provide  for  civil  proceedings  and  civil 
sanctions  as  tools  for  deaUng  with  the  pollution  of  air  and 
water.  Certainly  this  objective  is  one  of  the  aims  of  the  recent 
amendment. 

The  following  table  shows  the  present  situation  and  the 
effect  of  the  proposed  amendments. 

Analysis  of  Effect  of  H.  2861  on  Existing  Law 


Present  Law 


H2861  Proposed  Law 


Ch.  Ill 


AIR  POLLUTION 


AIR  POLLUTION 


Sec.  142A    Pollution  of  Atmosphere  (General)  (1)  UNIFORM  CIVIL 

First  offense  FINE  $10  to  $50  FORFEITURE  FOR  EACH 

Subsequent     FINE  $20  to  $100  VIOLATION 

INJUNCTION  ALSO  $50  to  $500  for  each  offense  to 


Sec.  142B    Pollution  of  Metropolitan  District 
First  offense  FINE  $50  to  $100 
Subsequent    FINE  $200  to  $500 
INJUNCTION  ALSO 

Sec.  142C    Pollution  of  other  Atmos.  Dists. 
First  offense  FINE  $50  to  $100 
Subsequent    FINE  $200  to  $500 
INJUNCTION  ALSO 

Sec.  142D   Violations  of  Fed.  Air  Quality 
Act  of  1967 

RESTRAINT  by  Injunctions 
(Also  Federal  Penalties) 

Sec.  142E    Improper  Discharge  of  Air  Craft 
Fuel 

FINE  $250  to  $750 
NO  INJUNCTION 


be  used  by  public  agency  to  pro- 
tect environment  as  directed  by 
court 

(2)  ALTERNATIVE  CRIMINAL 
FINE 

$100  to  $1000  for  each  offense 

(3)  INJUNCTIVE  RELIEF 
ALSO 
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Ch.    21  WATER  POLLUTION  WATER  POLLUTION 

Sec.  42        Improper  Pollution  by  Organic  or 

Inorganic  Matter  into  Waters  of 

Commonwealth 

FINE  up  to  $1000  SAME  CIVIL  FORFEITURES 

Sec.  43         Improper  Discharge  of  Sewage  etc.    and  CRIMINAL  FINES 

INJUNCTION  if  no  Permit  as  for  AIR  POLLUTION 

Sec.  44        Improper  or  Wrongful  Discharge          (See  Above) 

of  Sewage,  etc. 

INJUNCTION 
Sec.  45         Improper  Operation  of  Sewage  or 

Anti  Pollution  Facility 

INJUNCTION 
Sec.  46        Authority  for  Injunctions,  etc. 

The  legislation  proposed  (H  2861)  continues  criminal  fines, 
and  these  are  now  to  be  made  uniform. 

Most  states  have  been  fettered  by  excessive  administrative 
procedures  which  made  enforcement  difficult.  Tennessee  re- 
cently abohshed  the  cumbersome  administrative  procedure 
that  allowed  up  to  two  years  before  court  action  could  be 
taken.  Massachusetts  will  do  well  to  avoid  unnecessary  pro- 
cedural delays,  and  H  2861  will  help. 

Probably  the  most  significant  new  idea  in  H  2861  is  the  pro- 
vision for  "civil  forfeitures"  which  can  be  imposed  during  the 
civil  proceedings  in  court  for  the  enforcement  of  water  and  air 
quality  law.  At  present  in  criminal  prosecutions  it  is  necessary 
to  prove  guilt  beyond  a  reasonable  doubt  as  in  a  case  of  mur- 
der. Except  in  the  most  gross  situation,  it  does  not  seem 
necessary  to  invoke  the  criminal  process  in  overburdened 
criminal  courts  to  deal  with  air  and  water  polluters. 

The  civil  penalties  i  are  intended  to  be  used  in  pollution  con- 


'Georgia  recently  provided  civil  penalties  up  to  $1,000  for  each  offense  and  $500 
a  day  for  water  pollution  (Ga.  Code  Ann.  §  17-5  and  88-26).  The  fine  in  Ten- 
nessee is  now  $5,000  a  day  and  2  years  in  prison.  In  Alabama  the  law  provides 
air  pollution  penalties  of  $10,000  a  day  (Act,  769  of  1971,  Ala.  Laws  Reg.  Sess.). 
In  Alaska  there  are  possible  $25,000  oil  spill  penalties.  Most  interestmg  is  the 
Vermont  "Pay  as  You  Pollute"  fee  for  discharges  affecting  water  quality  (10^ 
V.S.A.  912a  (c)  (3)  (A) ). 
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trol.  One  may  get  an  idea  of  the  vast  sums  involved  in  this 
picture  by  considering  that  in  the  fiscal  year  ending  June  30, 
1971,  the  following  sums  were  involved: 

Massachusetts 

Federal  State  Local         Total 

Air  Pollution  Control     $1,240,000  $207,500      $367,028  $1,814,528 
Water  Quality  Control        268,125    459,188i  —  727,313 

Under  G.L.  Chapter  12,  §  IID,  there  is  a  Division  of  En- 
vironmental Protection  in  the  Office  of  the  Attorney  General. 
With  pollution  problems  requiring  the  expenditure  of  these 
sums,  Massachusetts  is  well  advised  to  turn  to  more  efficacious 
methods. 

The  civil  forfeiture  and  the  injunction  seem  to  be  the  most 
appropriate  legal  tools  to  curb  polluters.  The  court  may 
enter  such  order  as  will  be  most  likely  to  discourage  future 
repetitions  of  water  and  air  pollution.  The  power  to  punish 
for  contempt  is  also  present. 

The  use  of  the  civil  forfeitures  (each  day  may  be  a  separate 
offense)  to  abate  pollution,  under  an  appropriate  judicial 
order,  certainly  may  be  a  more  useful  sanction  than  the  im- 
position of  a  criminal  fine  which  may  never  be  used  for  poUu- 
tion  abatement. 

Finally,  the  criminal  offense  and  the  traditional  fine  are 
retained  for  those  who  understand  nothing  short  of  such 
measures. 


1$  1,1 32,363  was  budgeted  for  1972. 
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RIGHT  OF  PERSONS  TO  PROTECT  NATURAL 

RESOURCES  AND  ENVIRONMENT  THROUGH 

JUDICIAL  PROCESS 

SENATE  .  .  .  ri972)  ...  No.  488 


An  Act  enlarging  the  right  of  certain  persons  to  protect  natural  resources 
and  environment  of  the  commonwealth  through  the  judicial  process. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1 .  Section  lOA  of  Chapter  214  of  the  General  Laws, 

2  inserted  by  Chapter  732  of  the  Acts  of  1971,  is  hereby  amend- 

3  ed  by  inserting  after  the  first  paragraph  the  following  para- 

4  graph:  — 

5  "Person"  shall  mean  any  individual,  group  of  individuals, 

6  association,  partnership,  corporation,  company,  business  org- 

7  anization,  trust,  estate,  the  commonwealth  or  any  of  its  politi- 

8  cal  subdivisions,  administrative  agency,  public  or  quasi-pub- 

9  lie  corporation  or  body,  or  any  other  legal  entity  or  its  legal 
10  representatives,  agents  or  assigns. 

1  SECTION  2.  Said  section  lOA  of  said  Chapter  214  is  hereby 

2  further  amended  by  striking  out  the  second  paragraph,  as 

3  appears  in  said  Chapter  732  of  the  Acts  of  1971,  and  substi- 

4  tuting  therefor  the  following  paragraph:  — 

1  The  superior  court  for  the  county  in  which  damage  to  the 

2  environment  is  occurring  or  is  about  to  occur,  may,  upon  the 

3  petition  of  not  less  than  ten  individuals  domiciled  within  the 

4  commonwealth,  or  any  organization  representing  not  less  than 

5  ten  individuals  domiciled  within  the  commonwealth,  or  upon 

6  the  petition  of  the  commonwealth  or  any  of  its  political  sub- 

7  divisions  determine  the  issue  in  equity  or  in  a  petition  for 

8  declaratory  relief,  and  may,  before  the  final  determination  of 

9  the  cause,  restrain  the  person  causing  or  about  to  cause  such 

10  damage;  provided,  however,  that  the  damage  caused  or  about 

11  to  be  caused  by  such  person  constitutes  a  violation  of  a 

12  statute,  ordinance,  by-law  or  regulation  an  effect  of  which  is 

13  to  prevent  or  minimize  damage  to  the  environment  or  that 

14  the  damage  caused  or  about  to  be  caused  by  such  person  is 

15  of  such  a  degree  as  to  warrant  in  the  court's  view  a  decision 

16  on  possible  relief. 
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1  SECTION  3.  Said  section  lOA  of  said  Chapter  214  is  hereby 

2  further  amended  by  striking  out  in  line    . .    of  paragraph 

3  four,  as  appears  in  said  Chapter  732  of  the  Acts  of  1971,  the 

4  words  "that  a  danger  to  the  public  health  and  safety"  and 

5  substituting  therefor  the  words:  —  "to  the  court  that  the 

6  degree  of  damage  to  the  environment". 

1  SECTION  4.  Said  section  lOA  of  said  Chapter  214  is  hereby 

2  further  amended  by  striking  out  in  line   . .   of  paragraph 

3  six,  as  appears  in  said  Chapter  732  of  the  Acts  of  1971,  the 

4  words  "but  not  attorney's  fees"  and  substituting  therefor  the 

5  words:  —  attorney's  fees,  and  other  expenses  reasonably  in- 

6  curred  in  connection  with  said  suit. 

1  SECTION  5.  Section  lOAof Chapter 30AoftheGeneralLaws, 

2  inserted  by  Chapter  732  of  the  Acts  of  1971,  is  hereby  amend- 

3  ed  by  striking  out  in  line  . .  of  paragraph  one,  as  appears 

4  in  said  Chapter  732  of  the  Acts  of  1971,  the  words  "not  less 

5  than  ten  persons  and  substituting  therefor  the  words:  —  any 

6  person,  as  defined  in  Chapter  214  of  the  General  Laws. 

1  SECTION  6.  This  act  shall  take  effect  upon  its  passage. 

Section  1  of  S  488  was  enacted  as  Chapter  219  of  the  Acts  of 
1972;  and  G.L.  Chapter  214,  §  lOA,  is  now  thus  amended. 

The  Superior  Court  for  the  county  in  which  environmental 
damage  is  occuring  or  "is  about  to  occur"  may  entertain  a 
petition  by  not  less  than  "ten  persons  domiciled  within  the 
commonwealth"  to  restrain  the  actions  which  may  damage 
the  environment.!  By  Chapter  219  of  the  Acts  of  1972,  a 
"person"  may  now  be  a  legal  entity  as  well  as  an  individual. 

Before  the  private  citizen  can  proceed  in  court,  there  must 
be  a  demonstration  that  the  pollution  control  agencies  are  not 
doing  their  job. 

Before  the  enactment  of  G.L.  Chapter  214,  §  lOA,  it  was 
held  in  Nichols  v.  Commissioners  of  Middlesex  County,  341 
Mass.  13  (1960),  that  the  court  would,  upon  a  petition  of  "four 
citizens  and  residents  of  Concord,"  ^  issue  a  writ  of  mandamus 


^This  is  sometimes  called  the  "Citizen's  Right  to  Action"  law.  This  law  is  based 
in  part  on  Michigan  Comp.  Laws  §  69.1201  to  1207.  Similar  statutes  have  been 
adopted  in  Connecticut,  Indiana,  and  California.  A  proposal  is  pending  in 
Maine. 

^The  taxpayers  suit  under  G.L.  Chapter  214,  §  3  (11)  was  dismissed  since  the  at- 
torney general  did  not  grant  authority  to  intervene  as  required. 
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to  compel  the  county  commissioners  to  leave  Walden  Pond 
and  its  surroundings  "in  a  natural  state  so  far  as  practicable." 

The  new  "Citizen's  Right  to  Action"  law  is  praised  by  en- 
vironmentalists and  damned  by  others. 

Some  of  the  proposed  amendments  in  S  488  would  have  the 
effect  of  further  "hberaHzing"  the  new  law.  Whether  it  is 
possible  to  discover  any  intelligible  legislative  principle  in 
Sections  2  and  3  of  S  488  is  highly  debatable. 

Introduction  of  Vague  and  Indefinite  Standards 

By  Section  2  of  S  488  a  court  would  be  empowered  not  only 
to  restrain  a  person  who  was  causing  or  was  about  to  cause 
environmental  damage  in  contravention  of  a  statute,  ordinance, 
by-law,  or  regulation  aimed  at  environmental  protection,  but 
also  to  restrain  if  "the  damage  caused  or  about  to  be  caused  by 
such  person  is  of  such  a  degree  as  to  warrant  in  the  court's 
view  a  decision  on  possible  relief." 

This  new  language  is  not  acceptable  in  a  newly  estabhshed 
equity  proceeding  with  which  there  is  but  httle  experience. 

The  petitioners  can  not  now  obtain  relief  under  G.L.  Chap- 
ter 214,  §  lOA,  if  the  person  complained  about  is  "subject  to, 
and  in  comphance  in  good  faith  with,"  an  antipollution  or 
pollution  abatement  plan  which  can  be  enforced  in  court  un- 
less the  petitioners  can  show  "a  danger  to  the  pubhc  health 
and  safety"  and  justifies  the  court  in  going  forward  with  the 
citizen  proceeding. 

Under  Section  3  of  S  488  the  citizen  suit  could  go  forward  if 
it  was  estabhshed  that  although  there  might  be  no  actual 
danger  to  public  health  and  safety  there  would  likely  be  enough 
damage  to  the  environment  to  support  further  proceedings. 

The  intent  of  this  statute  was  to  allow  citizens  to  take  action 
in  appropriate  cases  when  the  public  agency  involved  failed  to 
act  and  there  was  a  danger  to  public  health  and  safety. 

G.L.  Chapter  214,  §  lOA,  was  not  intended  to  oust  the 
various  environmental  protection  agencies  of  their  jurisdic- 
tion. Orderly  procedures  for  dealing  with  pollution  and  en- 
vironmental damage  must  be  followed. 
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Section  4  of  S  488  would  allow  the  citizens  groups  to  re- 
cover attorneys'  fees  and  expenses  reasonably  incurred. 

In  our  opinion  no  legislation  is  necessary  in  relation  to  Sec- 
tion 1  of  S  488  of  1972.  We  are  opposed  to  Sections  2,  3,  and 
4  of  S  488.  The  revisions  proposed  by  these  sections  would  be 
extremely  unwise.  If  the  objective  of  the  environmentalist  is 
sound,  and  we  think  it  is,  sound  procedures,  not  likely  to  pro- 
duce an  explosion  of  unnecessary  judicial  proceedings,  are 
necessary.  The  new  law  is  a  radical  step ;  we  ought  to  see  how 
it  works  first. 

Intervention  in  Administrative  Proceedings 

As  to  Section  5  of  S  488,  we  have  some  further  observations. 
Clearly,  it  is  the  pohcy  of  the  Commonwealth  to  allow  citizens 
to  bring  environmental  cases  in  court  when  the  responsible 
agency  refuses  or  neglects  to  act. 

When  citizens  suits  were  allowed  under  G.L.  Chapter  214, 
§  10 A,  as  inserted  by  Chapter  732  of  the  Acts  of  1971,  the  Gen- 
eral Court  also  indicated  that  citizens  could  intervene  in  adju- 
dicatory proceedings  under  the  Massachusetts  "Administra- 
tive Procedure  Act,"  G.L.  Chapter  30A,  §  lOA.  For  inter- 
ventions at  the  administrative  agency  level  "not  less  than  ten 
persons"  are  necessary. 

As  G.L.  Chapter  214,  §  lOA,  has  now  been  amended  to  per- 
mit "any  individual,  association,  partnership,  corporation, 
company,  business  organization,  trust,  estate,  the  Common- 
wealth, or  any  pohtical  subdivision  thereof,  any  administra- 
tive agency,  public  or  quasi-public  corporation  or  body  or 
any  other  legal  entity  or  its  legal  representatives,  agents,  or 
assigns"  to  be  "persons"  so  as  to  make  up  the  necessary  "ten 
persons"  needed  to  bring  a  petition  in  court,  we  see  no  reason 
why  the  same  rule  should  not  apply  in  administrative  pro- 
ceedings. 

Under  Chapter  30A,  §  10 A,  the  right  to  intervene  in  ad- 
ministrative proceedings  of  an  adjudicatory  nature  is  now 
granted  to  "not  less  than  ten  persons."    We  recommend  en- 
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actment  of  Section  5  of  S  488  so  that  those  "persons"  may  be 
the  same  "persons"  now  permitted  to  sue  in  court. 

This  amendment  will  make  it  clear  that  an  organization 
such  as  the  Sierra  Club,  an  agency  of  the  government,  or  a 
nonprofit  corporation,  can  participate  in  state  adjudicatory 
hearings.  In  Sierra  Club  v.  Morton,  92  S.  Ct.  1361  (1972),  it 
was  held  by  the  United  States  Supreme  Court  that  under  §  10 
of  the  Federal  Administrative  Procedure  Act  (APA),  5  U.S.C. 
§  702,  the  Sierra  Club  could  not  "...  challenge  the  exercise  of 
responsibihties  on  behalf  of  all  the  citizens  by  two  cabinet 
level  officials  of  the  government  acting  under  congressional 
and  constitutional  authority." 

The  Sierra  Club  was  denied  the  right  to  obtain  a  judicial 
review  of  administrative  actions  under  the  Federal  Adminis- 
trative Procedure  Act.^  The  Supreme  Court  said  in  Sierra 
Club  that: 

"Where  the  party  does  not  rely  on  any  specific  statute  authoriz- 
ing invocation  of  the  judicial  process,  the  question  of  standing  de- 
pends upon  whether  the  party  has  alleged  such  a  personal  stake  in 
the  outcome  of  the  controversy  ...  as  to  ensure  that  'the  dispute 
sought  to  be  adjudicated  will  be  presented  in  an  adversary  context 
and  in  a  form  historically  viewed  as  capable  of  judicial  resolution.'  " 

We  are  not  here  primarily  concerned  with  judicial  review  of 
administrative  action.  If  there  is  to  be  intervention  in  ad- 
judicatory proceedings  by  private,  pubUc,  and  semi-public 
groups  (as  some  of  the  "ten  persons"),  we  would  recommend 
the  recognition  of  such  groups  so  they  need  not  do  by  indirect 
means  before  an  agency  what  they  now  can  do  before  the 
courts. 

Legislation  enacting  Section  5  only  of  S  488  is  recommended. 


iQther  cases  allowed  private  intervention  in  environmental  suits  on  the  federal 
administrative  level.    See:   Flast  v.  Cohen,  392  U.S.  83  (1968). 
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FURTHER  REGULATING  OIL  POLLUTION 
IN  THE  WATERS  OF  THE  COMMONWEALTH 

HOUSE  .  .  .  (1972)  ...  No.  4884 

An  Act  further  regulating  oil  pollution  in  the  waters  of  the 
commonwealth, 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Clause  (10)  of  section  27  of  chapter  21  of  the  General  Laws 

2  is  hereby  amended  by  striking  out  the  third,  as  appearing  in 

3  section  1  of  chapter  827  of  the  acts  of  1970,  and  inserting  in 

4  place  thereof  the  following  paragraph :  — 

5  The  division  shall  determine  the  person  responsible  for 

6  causing  such  spillage,  seepage  or  discharge  and  the  names  of  all 

7  persons  who  owned  or  controlled  the  oil  or  who  owned  or 

8  controlled  or  leased  the  vessel,  tank,  pipe,  hose  or  other  con- 

9  tainer  in  which  the  oil  was  located  when  the  spillage,  seepage 

10  or  discharge  occurred.    Such  person  or  persons  who  have  been 

11  deemed  responsible  for  causing  such  spillage,  seepage  or  dis- 

12  charge  shall  be  jointly  and  severally  liable  to  the  common- 

13  wealth  for  all  costs  and  expenses  incurred  by  the  division  in 

14  making  such  investigation,  and  in  containing  and  removing  the 

15  oil,  and  shall  be  jointly  and  severally  liable  to  the  common- 

16  wealth  for  all  damages  done  to  natural  and  recreational  re- 

17  sources,  including  all  costs  of  restoring  damaged  areas  to  their 

18  original  condition,  and  to  any  other  person  for  any  damages  to 

19  his  real  and  personal  property.    The  person  responsible  for 

20  causing  such  spillage,  seepage  or  discharge  shall  be  punished  by 

21  a  fine  of  not  more  than  ten  thousand  dollars  for  each  day  such 

22  spillage,  seepage  or  discharge  continues,  or  by  imprisonment  for 

23  not  more  than  two  years  or  both. 

Under  the  existing  provisions  of  G.L.  Chapter  21,  §  27  (10), 
the  Division  of  Water  Pollution  Control  in  the  Department  of 
Natural  Resources  is  charged  with  the  duty  to  immediately 
undertake  to  clean  up  any  "spillage,  seepage  or  other  dis- 
charge of  oil  into  any  of  the  waters  of  the  commonwealth  or 
into  any  offshore  waters"  if  harm  may  result. 

In  connection  with  the  oil  incident  the  Division  of  Water 
Pollution  Control  is  to  "determine  the  person  responsible." 
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The  division  is  also  directed  to  determine  the  "names  of  all 
persons  who  owned  or  controlled  the  oil  or  who  owned  or 
controlled  or  leased  the  vessel,  tank,  pipe  hose  or  other  con- 
tainer in  which  the  oil  was  located." 

The  statute  now  reads : 

"Said  persons  shall  be  jointly  and  severally  liable  to  the  com- 
monwealth for  all  costs  and  expenses  ...  in  cleaning  up,  for  damage 
done  to  natural  resources  and  their  restoration,  and  damages  to 
other  persons  in  their  real  or  personal  property. 

"There  is  a  possible  $10,000  fine  and  a  two-year  prison  term  for 
the  person  responsible." 

H  4884  is  corrective  legislation  in  that  it  makes  the  person 
responsible  liable  for  the  damage,  etc.  The  other  persons  may 
or  may  not  be  responsible. 

The  new  language  of  H  4884  in  lines  10  to  12  reads: 

"Such  person  or  persons  who  have  been  deemed  responsible  for 
causing  such  spillage,  seepage,  or  discharge  shall  be  liable  .  .  ." 

This  is  a  necessary  correction.  Mere  ownerships  may  not 
result  in  Uability.  A  tank  might  be  owned  by  Company  X  and 
John  Doe  might  open  a  valve  and  allow  oil  to  escape  although 
he  has  no  connection  with  Company  X. 

Liabihty  here  does  not  depend  on  neghgence,  but  it  does 
require  a  determination  of  who  was  in  control  of  the  situation 
(i.e.  responsible)  when  the  incident  occurred.  The  hability  is 
statutory.  ^ 

We  recommend  the  bill. 


iRecent  "oil  spill"  legislation  has  been  attacked  in  the  courts  in  Florida  and 
Maine.  See  American  Waterways  Operators  v.  Askew,  335  F.  Supp.  1241.  There 
is  a  Federal  Oil  Pollution  Act  of  1961;  the  Water  Quality  Improvement  Act  of 
1970,  33  U.S.C.A.  §  1151  et  seq.  covers  oil  discharges;  also  33  U.S.C.A.  §  407. 
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VI.  CONSUMER  LAW 

1.     Prohibiting    Unfair    Or    Deceptive   Trade   Practices 
Even  When  The  Consumer  Fails  To  Sustain  A  Loss 

PROHIBITING  UNFAIR  OR  DECEPTIVE  TRADE 

PRACTICES  EVEN  WHEN  THE  CONSUMER  FAILS 

TO  SUSTAIN  A  LOSS 

HOUSE  .  .  .  ri972)  ...  No.  508 


An  Act  PRoraBiriNG  unfair  or  deceptive  trade  practices  even  when  the  con- 
sumer FAILS  TO  SUSTAIN  A  PROPERTY  OR  MONETARY  LOSS. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Section  9  of  chapter  93A  of  the  General  Laws  is  hereby 

2  amended  by  striking  out  paragraph  (1),  as  amended  by  chapter 

3  241  of  the  acts  of  1971,  and  inserting  in  place  thereof  the 

4  following  paragraph :  — 

5  (i)  Any  person  who  purchases  or  leases  goods,  services  or 

6  property,  real  or  personal,  primarily  for  personal,  family,  or 

7  household  purposes  and  thereby  suffers  any  loss  of  money  or 

8  property,  real  or  personal,  or  is  otherwise  subjected  to  a  violation 

9  of  this  act  as  a  result  of  the  use  of  employment  by  another 

1 0  person  or  an  unfair  or  deceptive  act  or  practice  declared  unlawful 

11  by  section  two  or  by  any  rule  or  regulation  issued  under 

12  paragraph  (c)  of  said  section  two,  may,  as  hereinafter  provided, 

13  bring  an  action  in  the  superior  court  in  equity  for  damages  and 

14  such  equitable  relief,  including  an  injunction,  as  the  court  deems 

15  to  be  necessary  and  proper. 

This  bill  is  sponsored  by  the  Boston  Legal  Assistance  Pro- 
ject. 

Individual  Actions 

Under  G.L.  Chapter  93A,  §  9  (1),  a  "consumer"  who  suffers 
"any  loss  of  money  or  property,  real  or  personal,  as  the  result 
of  a  deceptive  trade  practice,  or  unlawful  act  under  Chapter 
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93A,  may  bring  an  action  in  the  Superior  Court  in  equity  to 
restrain  further  harm  and  to  recover  damages." 

Class  Actions 

A  class  action  in  behalf  of  a  person  in  the  class  mentioned 
may  be  brought  for  others  similarly  situated  under  certain 
conditions. 

Sponsors  of  the  bill  urge  that  unless  this  bill  is  enacted  "con- 
sumers who  suffer  loss  of  privacy,  ^  harassment,  humiliation 
and  embarassment  which  may  cause  mental  distress  and  even 
physical  disorders"  cannot  settle  their  claims  under  G.L. 
Chapter  93A,  §  9  (3). 

Under  the  last-mentioned  provision,  a  "consumer"  (a  per- 
son who  purchases  or  leases  goods)  follows  a  nonjudicial  pro- 
cedure in  order  to  reach  a  settlement  followed  up  by  court 
action  as  follows : 

"At  least  thirty  days  prior  to  the  filing  of  any  such  action,  a 
written  demand  for  relief,  identifying  the  claimant  and  reasonably 
describing  the  unfair  or  deceptive  act  or  practice  relied  upon  and  the 
injury  suffered,  shall  be  mailed  or  delivered  to  any  prospective  re- 
spondent. Any  person  receiving  such  a  demand  for  relief  who,  within 
thirty  days  of  the  mailing  or  delivery  of  the  demand  for  relief,  makes 
a  written  tender  of  settlement  which  is  rejected  by  the  claimant  may, 
in  any  subsequent  action,  file  the  written  tender  and  an  affidavit  con- 
cerning its  rejection  and  thereby  limit  any  recovery  to  the  relief  ten- 
dered if  the  court  finds  that  the  relief  tendered  was  reasonable  in  re- 
lation to  the  injury  actually  suff'ered  by  the  petitioner.  In  all  other 
cases,  if  the  court  finds  for  the  petitioner,  recovery  shall  be  in  the 
amount  of  actual  damages  or  twenty-five  dollars,  whichever  is  great- 
er; or  up  to  three  but  not  less  than  two  times  such  amount  if  the 
court  finds  that  the  use  or  employment  of  the  act  or  practice  was  a 
willful  or  knowing  violation  of  said  section  two  or  that  the  refusal  to 
grant  relief  upon  demand  was  made  in  bad  faith  with  knowledge  or 
reason  to  know  that  the  act  or  practice  complained  of  violated  said 
section  two.  In  addition,  the  court  shall  award  such  other  equitable 
relief,  including  an  injunction,  as  it  deems  to  be  necessary  and  pro- 
per. The  demand  requirements  of  this  paragraph  shall  not  apply  if 
the  prospective  respondent  does  not  maintain  a  place  of  business  or 
does  not  keep  assets  within  the  commonwealth,  but  such  respondent 


iWe  have  urged  protection  of  the  right  of  privacy  by  injunction  in  our  Forty- 
Seventh  Report. 
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may  otherwise  employ  the  provisions  of  this  section  by  making  a 
written  oflFer  of  relief  and  paying  the  rejected  tender  into  court  as 
soon  as  practicable  after  receiving  notice  of  an  action  commenced 
under  this  section." 

Unless  there  is  a  financial  loss,  this  enforcement  procedure 
is  not  available.  It  is  suggested  that  enactment  of  this  bill  will 
curb  (a)  unfair  and  unreasonable  collection  practices,  and  (b) 
psychological  and  physical  harm  from  abusive  contacts  by 
creditors. 

It  is  noted  that  if  the  person  against  whom  the  claim  was 
made  offers  no  settlement  the  court  may  award  $25  or  up  to 
$75  plus  injunctive  reUef. 

An  individual  whose  damage  is  "mental  anguish"  or  "emo- 
tional distress,"  even  though  no  money  is  lost,  now  has  a  con- 
ventional right  to  sue  in  tort.  ^ 

In  George  v.  Jordan  Marsh  Company  et  als,  1971  A.S.  563, 
Mrs.  George  alleged  that  after  she  had  purchased  goods  on 
credit  from  Jordan  Marsh  Company  that  the  store  tried  to 
intimidate  her  into  paying  a  debt 

"...  which  she  did  not  owe  or  guarantee,  they  badgered  and 
harassed  her  (a)  by  telephone  calls  during  late  evening  hours,  (b) 
by  repeatedly  mailing  bills  to  her  marked  "account  referred  to  law 
and  collection  department,"  (c)  by  letters  to  her  stating  that  her 
credit  was  revoked,  that  the  debt  was  charged  to  her  personal  ac- 
count, and  that  late  charges  were  being  added  to  the  debt,  and  (d) 
by  "numerous  other  dunning  tactics."  These  acts  allegedly  caused 
the  plaintiff  "great  mental  anguish  and  emotional  distress  as  intended 
by  the  defendant[s],"  and  as  a  result  her  health  deteriorated  and  she 
suffered  a  heart  attack.  The  plaintiff's  attorney  requested  that  the 
"harassing  tactics  be  discontinued"  because  the  plaintiff  did  not  owe 
the  debt  and  because  the  tactics  were  adversely  affecting  her  health. 
The  defendants  persisted  in  their  "above  mentioned  harassing  tactics," 
and  as  a  result  thereof  the  plaintiff  suffered  greater  emotional  distress 
resulting  in  a  second  heart  attack.  All  of  this  has  allegedly  prevented 
the  plaintiff  from  engaging  in  gainful  employment  and  she  has  in- 
curred expenses  for  medicine,  medical  attendance  and  nursing." 


^These  words  are  intended  to  apply  to  what  has  been  variously  called  or  referred 
to  as  mental  anguish,  mental  suffering,  mental  disturbance,  mental  humiliation, 
nervous  shock,  emotional  disturbance,  distress  of  mind,  fright,  terror,  alarm  and 
anxiety. 
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The  court  held : 

"Considering  the  weight  of  judicial  authority  as  reflected  in  the 
most  recent  statement  of  the  law  in  Restatement  2d:  Torts,  §  46,  and 
limiting  ourselves  to  the  allegations  contained  in  the  declaration  be- 
fore us,  we  hold  that  the  law  of  this  Commonwealth  should  be,  and 
is,  that  one  who,  without  a  privilege  to  do  so,  by  extreme  and  out- 
rageous conduct  intentionally  causes  severe  emotional  distress  to 
another,  with  bodily  harm  resulting  from  such  distress,  is  subject  to 
liability  for  such  emotional  distress  and  bodily  harm  even  though  he 
has  committed  no  heretofore  recognized  common  law  tort.  Because 
of  the  allegations  in  the  declaration  before  us,  we  are  not  required  to 
rule,  and  do  not  rule,  on  the  legal  sufficiency  of  allegations  of  negli- 
gent, grossly  negligent,  wanton  or  reckless  conduct  causing  severe 
emotional  distress  resulting  in  bodily  injury,  or  on  the  legal  sufficiency 
of  allegations  of  distress  without  resulting  bodily  injury.  See  Smith  v. 
Postal  Tel  Cable  Co.  of  Mass.  174  Mass.  576,  578,  and  Restatement 
2d:  Torts,  §  §  306,  312,  and  313,  concerning  the  negligent  causation 
of  emotional  distress.  As  was  said  in  the  Smith  case,  '[t]hat  question 
may  be  left  until  it  arises.'  " 

The  individual  has  personal  protection  under  this  decision 
and  would  have  further  protection  by  a  grant  of  an  equitable 
remedy  to  protect  the  right  of  privacy  we  have  previously 
recommended. 

We  cannot  lend  our  endorsement  to  this  bill.  Its  use  as  a 
basis  for  class  actions  based  on  "emotional  distress"  to  a  large 
group  of  persons  "similarly  situated"  opens  the  door  to  an 
unwarranted  expansion  of  a  newly  recognized  personal  right 
of  action. 
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VIL  ADMINISTRATIVE  LAW 

1.     Defining  The  Investigative  Powers  Of  The  Massa- 
chusetts Commission  Against  Discrimination 


DEFINING  THE  INVESTIGATIVE  POWERS  OF 

THE  MASSACHUSETTS  COMMISSION  AGAINST 

DISCRIMINATION 


HOUSE  .  .  .  a972)  ...  No.  80 


An  Act  defining  the  investigative  powers  of  the  Massachusetts  commission 

AGAINST  discrimination  AND  AUTHORIZING  THE  COMMISSION  TO  ISSUE  INTERROGA- 
TORIES AND  TO  REPRODUCE  EVIDENCE  IN  CONNECTION  WITH  COMPLAINTS  OF  EM- 
PLOYMENT AND  HOUSING  DISCRIMINATION. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as-  ^ 

sembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Subsection  7  of  section  3  of  chapter  151B  of  the  General 

2  Laws,  as  appearing  in  section  4  of  chapter  368  of  the  acts  of 

3  1946,  is  hereby  amended  by  striking  out  the  first  paragraph 

4  and  inserting  in  place  thereof  the  following  paragraph:  —  To 

5  hold  hearings,  subpoena  witnesses,  and  compel  their  atten- 

6  dance,  issue  interrogatories  to  parties,  compel  answers,  admin- 

7  ister  oaths,  require  the  production  for  examination  and  repro- 

8  duction  of  any  books,  papers  or  other  records  relating  to  any 

9  matter  under  investigation  or  in  question  before  the  Commis- 

10  sion,  and  to  adopt,  promulgate,  amend  and  rescind  rules  and 

1 1  regulations  suitable  to  effectuate  these  powers.  When  necessary 

12  to  secure  the  answer  to  any  interrogatory  or  the  enforcement 

13  of  any  subpoena  lawfully  issued,  the  investigating  or  hearing 

14  commissioner  may  petition  the  appropriate  superior  court  seek- 

15  ing  relief  and  that  court  shall  have  the  power  to  grant  relief 

16  consistent  with  these  provisions.    Such  proceedings  shall  be 

17  brought  in  equity  in  the  superior  court  of  the  Commonwealth 

18  within  the  county  where  the  unlawful  act  or  practice  which  is 

19  the  subject  of  the  proceeding  allegedly  occurred,  or  within  the 

20  county  where  the  party  against  whom  the  petitioner  is  seeking 

21  relief  resides  or  transacts  business,  or  in  Suffolk  County. 
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HOUSE  .  .  .   (1972)  ...  No.  81 

An  Act  defining  the  investigative  powers  of  the  Massachusetts  commission 

AGAINST  discrimination  AND  AUTHORIZING  THE  COMMISSION  TO  ISSUE  INTERROGA- 
TORIES AND  TO  REPRODUCE  EVIDENCE  IN  CONNECTION  WITH  COMPLAINTS  OF  EDU- 
CATION DISCRIMINATION. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Section  3  of  chapter  15 IC  of  the  General  Laws  as  so 

2  appearing  and  as  amended  by  section  9  of  chapter  334  of  the 

3  acts  of  1956  is  hereby  amended  by  striking  out  paragraph  (g), 

4  and  inserting  in  place  thereof  the  following :  — 

5  To  hold  hearings,  subpoena  witnesses,  compel  their  atten- 

6  dance,  issue  interrogatories  to  parties,  compel  answers,  admin- 

7  ister  oaths,  require  the  production  for  examination  and  repro- 

8  duction  of  any  books,  papers  or  other  records  relating  to  any 

9  matter  under  investigation  or  in  question  before  the  Commis- 

10  sion,  and  to  adopt,  promulgate,  amend  and  rescind  rules  and 

1 1  regulations  suitable  to  effectuate  these  powers. 

12  Where  necessary  to  secure  the  answer  to  any  interrogatory  or 

13  the  enforcement  of  any  subpoena  lawfully  issued,  the  investi- 

14  gating  or  hearing  commissioner  may  petition  the  appropriate 

15  superior  court  seeking  relief  and  that  court  shall  have  the 

16  power  to  grant  relief  consistent  with  these  provisions.    Such 

17  proceedings  shall  be  brought  in  equity  in  the  superior  court  of 

18  the  commonwealth  within  the  county  where  the  unlawful  act 

19  or  practice  which  is  the  subject  of  the  proceeding  allegedly 

20  occurred,  or  within  the  county  where  the  party  against  whom 

21  the  petitioner  is  seeking  relief  resides  or  transacts  business,  or 

22  in  Suffolk  County.    Testimony  offered  in  any  public  hearing 

23  before  the  commission  or  its  hearing  commissioner  shall  be 

24  under  oath  and  shall  be  reduced  to  writing  and  filed  with  the 

25  commission. 

HOUSE  .  .  .  (1972)  ...  No.  82 


An  Act  relative  to  making  certain  changes  in  the  proceedings  in  cases  of 
alleged  unfair  educational  practices  by  the  massachusetts  commission 
against  discrimination. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 
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1  Chapter    151C   of  the   General   Laws   as   most   recently 

2  amended  by  sections  1  through  17  of  chapter  334  of  the  acts 

3  of  1956  is  hereby  further  amended  by  striking  out  section  3  of 

4  chapter  151C  and  inserting  in  place  thereof  the  following 

5  subsection  3 :  — 

6  Section  3.   (a)  Any  person  who  claims  to  be  aggrieved  by  an 

7  alleged  unlawful  educational  practice,  hereinafter  referred  to  as 

8  the  complainant,  may  himself  or  by  his  parent,  guardian  or 

9  attorney  make,  sign  and  file  with  the  commission  a  verified 

10  complaint  which  shall  set  forth  the  particulars  thereof  and 

11  contain  such  other  information  as  may  be  required  by  the 

12  commission.    The  attorney  general  may  in  like  manner,  make, 

1 3  sign  and  file  such  complaint.   The  commission,  whenever  it  has 

14  reason  to  believe  that  any  person  has  been  or  is  engaging  in  an 

15  unlawful  educational  practice,  may  issue  such  a  complaint. 

16  (b)  After  the  filing  of  any  complaint,  the  chairman  of  the 

17  commission  shall  designate  one  of  the  commissioners  to  make, 

18  with  the  assistance  of  the  commission's  staff,  prompt  investiga- 

1 9  tion  in  connection  therewith.   If  such  commissioner  shall  deter- 

20  mine  after  such  investigation  that  no  probable  cause  exists  for 

21  crediting  the  allegations  of  the  complaint,  the  commission  shall, 

22  within  ten  days  from  such  determination,  cause  to  be  issued 

23  and  served  upon  the  complainant  written  notice  of  such  deter- 

24  mination,  and  the  said  complainant  or  his  attorney  may,  within 

25  ten  days  after  such  service,  file  with  the  commission  a  written 

26  request  for  a  preliminary  hearing  before  the  commission  to 

27  determine  probable  cause  for  crediting  the  allegations  of  the 

28  complaint,  and  the  commission  shall  allow  such  request  as  a 

29  matter  of  right;  provided,  however,  that  such  a  preliminary 

30  hearing  shall  not  be  subject  to  the  provision  of  chapter  thirty 

31  A .  If  such  commissioner  shall  determine  after  such  investigation 

32  or  preliminary  hearing  that  probable  cause  exists  for  crediting 

33  the  allegations  of  the  complaint,  he  may  immediately  endeavor 

34  to  eliminate  the  unlawful  practice  complained  of  by  con- 

35  ference,  conciliation  and  persuasion. 

36  (c)  The  members  of  the  commission  and  its  staff  shall  not 

37  disclose  what  takes  place  during  such  informal  efforts  at  con- 

38  ference,  conciliation  or  persuasion,  and  there  shall  not  be 

39  offered  in  evidence  in  any  proceeding  the  facts  adduced  in  such 

40  informal  efforts. 

41  (d)  In  case  of  failure  so  to  eliminate  such  practice  or  vie- 

42  lation,  or  in  advance  thereof  if  in  his  judgment  circumstances 

43  so  warrant,  he  shall  cause  to  be  issued  and  served  in  the  name 

44  of  the  commission,  a  written  notice,  together  with  a  copy  of 

45  such  complaint,  as  the  same  may  have  been  amended,  requiring 

46  the  person  or  institution  named  in  such  complaint,  hereinafter 

47  referred  to  as  respondent,  to  answer  the  charges  of  such  com- 
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48  plaint  at  a  hearing  before  the  commission,  at  a  time  and  place 

49  to  be  specified  in  such  notice.    The  place  of  any  such  hearing 

50  shall  be  the  office  of  the  commission  or  such  other  place  as 

51  may  be  designated  by  it.    The  commissioner  may  also  file  a 

52  petition  in  equity  in  the  superior  court  in  any  county  in  which 

53  the  unlawful  practice  which  is  the  subject  of  the  complaint 

54  occurs,  or  in  a  county  in  which  a  respondent  resides  or  trans- 

55  acts  business,  or  in  Suff"olk  county  seeking  appropriate  injunc- 

56  tive  relief  against  such  respondent.   The  court  shall  have  power 

57  to  grant  such  temporary  relief  or  restraining  orders  as  it  deems 

58  just  and  proper. 

59  (e)  The  Chairman  of  the  commission  may  designate  one 

60  commissioner  to  conduct  public  hearings.  At  any  such  hearings 

61  the  case  in  support  of  the  complaint  shall  be  presented  before 

62  a  commissioner  by  one  of  the  attorneys  or  agents  of  the 

63  commission,  and  the  commissioner  who  shall  have  previously 

64  made  the  investigation  and  caused  the  notice  to  be  issued  shall 

65  not  participate  in  the  hearing  except  as  a  witness,  nor  shall  he 

66  participate  in  the  deliberations  of  the  commission  in  such  case; 

67  and  the  aforesaid  endeavors  at  conciliation  shall  not  be  received 

68  in  evidence. 

69  (0  The  respondent  may  file  a  written  verified  answer  to  the 

70  complaint  and  appear  at  such  hearing  in  person  or  otherwise, 

71  with  or  without  counsel,  and  submit  testimony.    In  the  dis- 

72  cretion  of  the  commission,  the  complainant  may  be  allowed  to 

73  intervene  and  present  testimony  in  person  or  by  counsel.    The 

74  commission  or  the  complainant  shall  have  the  power  reasonably 

75  and  fairly  to  amend  any  complaint,  and  the  respondent  shall 

76  have  like  power  to  amend  his  answer. 

77  (g)  The  commission  shall  not  be  bound  by  the  strict  rules  of 

78  evidence  prevailing  in  courts  of  law  or  equity.    The  testimony 

79  taken  at  the  hearing  shall  be  under  oath  and  be  transcribed  at 

80  the  request  of  any  party. 

81  (h)  If,  upon  all  the  evidence,  the  commission  shall  determine 

82  that  the  respondent  has  engaged  in  an  unlawful  educational 

83  practice,  the  commission  shall  state  its  findings  of  fact  and 

84  conclusions,  and  shall  issue  and  cause  to  be  served  upon  such 

85  respondent  a  copy  of  such  findings  and  conclusions  and  an 

86  order  requiring  the  respondent  to  cease  and  desist  from  such 

87  unlawful  educational  practice,  or  such  other  order  as  it  may 

88  deem  just  and  proper. 

89  (i)  If,  upon  all  the  evidence,  the  commission  shall  find  that 

90  a  respondent  has  not  engaged  in  any  unlawful  educational 

91  practice,  the  commission  shall  state  its  findings  of  fact  and 

92  conclusions  and  shall  issue  and  cause  to  be  served  on  the 

93  petitioner  and  respondent  a  copy  of  such  findings  and  conclu- 

94  sions  and  an  order  dismissing  the  complaint  as  to  such  respond- 
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95  ent. 

96  (j)  A  complaint  pursuant  to  this  section  must  be  filed  with 

97  the  commission  within  six  months  after  the  alleged  unlawful 

98  educational  practice  was  committed. 


HOUSE  .  .  .  (1972)  ...  No.  2780 


An  Act  defining  the  investigative  powers  of  the  Massachusetts  commission 

AGAINST  discrimination  AND  AUTHORIZING  THE  COMMISSION  TO  REPRODUCE  EVI- 
DENCE IN  CONNECTION  WITH  COMPLAINTS  OF  EMPLOYMENT  AND  HOUSING  AND  OF 
EDUCATION  DISCRIMINATION. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1.    Subsection  7  of  section  3  of  chapter  151B  of 

2  the  General  Laws  is  hereby  amended  by  striking  out  the  first 

3  paragraph,  as  appearing  in  section  3  of  chapter  368  of  the  acts 

4  of  1946,  and  inserting  in  place  thereof  the  following  para- 

5  graph:  — 

6  To  hold  hearings,  subpoena  witnesses,  compel  their  attend- 

7  ance,  administer  oaths,  take  the  testimony  of  any  person 

8  under  oath  and  require  the  production  for  examination  and 

9  reproduction  of  any  books,  papers  or  other  records  relating  to 

10  any  matter  under  investigation  or  in  question  before  the  com- 

1 1  mission.   The  commission  may  make  rules  as  to  the  issuance  of 

12  subpoenas  which  may  be  issued  by  an  investigation  or  hearing 

13  commissioner  at  any  stage  of  any  investigation  or  proceeding 

14  before  him.    Where  necessary  to  secure  the  enforcement  of  any 

15  subpoena  lawfully  issued,  the  investigating  or  hearing  commis- 

16  sioner  may  petition  the  appropriate  superior  court  seeking 

17  relief  and  that  court  shall  have  the  power  to  grant  relief 

18  consistent  with  these  provisions.    Such  proceedings  shall  be 

19  brought  in  equity  in  the  superior  court  of  the  commonwealth 

20  within  the  county  where  the  unlawful  act  or  practice  which  is 

21  the  subject  of  the  proceeding  allegedly  occurred,  or  within  the 

22  county  where  the  party  against  whom  the  petitioner  is  seeking 

23  relief  resides  or  transacts  business,  or  in  Suffolk  county. 

1  SECTION  2.  Section  3  of  chapter  1 5 1 C  of  the  General  Laws 

2  is  hereby  amended  by  striking  out  paragraph  (g),  as  most 

3  recently  amended  by  section  9  of  chapter  334  of  the  acts  of 

4  1956,  and  inserting  in  place  thereof  the  following:  — 

5  (2)  To  hold  hearings,  subpoena  witnesses,  compel  their  at- 
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6  tendance,  administer  oaths,  take  the  testimony  of  any  person 

7  under  oath  and  require  the  production  for  examination  and 

8  reproduction  of  any  books,  papers  or  other  records  relating  to 

9  any  matter  under  investigation  or  in  question  before  the  com- 

10  mission.   The  commission  may  make  rules  as  to  the  issuance  of 

11  subpoenas  which  may  be  issued  by  an  investigation  or  pro- 

12  ceeding  before  him.  Where  necessary  to  secure  the  enforcement 

13  of  any  subpoena  lawfully  issued,  the  investigating  or  hearing 

14  commissioner  may  petition  the  appropriate  superior  court  seek- 

15  ing  relief  and  that  court  shall  have  the  power  to  grant  relief 

16  consistent  with  these  provisions.    Such  proceedings  shall  be 

17  brought  in  equity  in  the  superior  court  of  the  commonwealth 

18  within  the  county  where  the  unlawful  act  or  practice  which  is 

19  the  subject  of  the  proceeding  allegedly  occurred,  or  within  the 

20  county  where  the  party  against  whom  the  petitioner  is  seeking 

21  relief  resides  or  transacts  business,  or  in  Suffolk  county. 

The  Supreme  Judicial  Court  handed  down  this  rescript 
opinion  on  June  12,  1970: 

"The  commission  brought  a  bill  in  equity  against  the  defendant 
for  failure  to  comply  with  a  subpoena  directing  it  to  produce  for  exa- 
mination "[a]ll  records  or  other  information  responsive  to  questions 
on  the  attached  list.  Also  any  and  all  employment  records  and  in- 
formation pertaining  to  Mr.  George  V.  Kemp.  Also  EEOC-1  Re- 
port for  1967  and  1968."  The  parties  stipulated  to  the  trial  judge 
that  the  sole  issue  is  whether  the  defendant  may  be  required  to  an- 
swer all  of  the  questions  enumerated  in  the  "Investigative  Guide  — 
Employment"  memorandum  annexed  to  the  subpoena.  Kemp's 
complaint  charged  discrimination  based  on  color  in  allocating  credit 
for  vacation  time  allegedly  due  because  of  other  employment  in  1948 
to  1950.  Without  making  any  preliminary  finding  on  the  merits  of 
the  complaint,  the  commissioner  ordered  answers  to  the  "attached 
list"  which  included,  for  example,  the  numbers  of  the  following  who 
were  employed  by  the  defendant  and  the  specific  categories  in  which  they 
were  employed:  Negroes,  Jews,  Italians,  Greeks,  Liths  and  Poles. 
After  hearing,  the  judge  "found  and  ruled"  that  "the  information 
sought  .  .  .  does  not  in  any  way  relate  to  the  matter  of  .  .  .  [Kemp] 
and  that  no  statutory  authority  exists  in  the  .  .  .  [commission]  to  re- 
quire the  answers."  A  decree  was  entered  dismissing  the  bill.  The 
judge  was  right.  A  reading  of  the  "reasoning"  in  the  commission's 
brief  demonstrates  how  right  he  was.  Decree  ajfirmedy 

Mass.  Com.  Against  Discrimination  v.  Boston  and  Maine  R.R.  Corp., 
357  Mass.  783  (1970) 

The   Massachusetts   Commission   Against   Discrimination 
(MCAD)  is  an  "agency"  under  G.L.  Chapter  30A,  §  1  (2),  and 
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as  such  is  subject  to  the  "State  Administrative  Procedure  Act" 
on  the  conduct  of  any  adjudicatory  proceedings  (§  12).  i 

The  MCAD  has  certain  "investigatory  responsibihties"  to 
receive,  investigate,  and  pass  upon  complaints  alleging  dis- 
crimination. Subsection  7  of  §  3  of  Chapter  15 IB  is  merely 
additional  authority  to  hold  hearings  and  to  do  all  that  is  per- 
mitted under  G.L.  Chapter  30A,  §  12.  There  is  a  special  pro- 
vision in  §  7  of  Chapter  15 IB  relative  to  the  privilege  against 
self-incrimination . 

No  agency  of  the  Commonwealth  is  empowered  to  issue  in- 
terrogatories, and  if  this  right  was  to  be  given  it  might  be 
equally  justifiable  to  require  the  commission  to  give  answers 
to  interrogatories  as  well  as  the  person  who  has  become  the 
focal  point  of  inquiry. 

As  valuable  as  is  the  contribution  of  the  MCAD,  it  is  not  of 
a  stature  higher  than  other  agencies  which  are  charged  with 
important  social  responsibilities. 

Interrogatories  are  tools  in  aid  of  discovery  of  the  facts.  As 
provided  in  Chapter  151B,  §  5,  et  seq.,  the  commission  is  to 
act  upon  specific  complaints  and  in  a  specific  manner  as  di- 
rected by  the  legislature,  both  in  Chapter  15 IB  and  in  Chapter 
BOA.  Chapter  15 IB,  §  3  (7),  is  in  aid  of  the  functions  of  the 
commission.  It  is  not  a  "bureau  of  investigation"  for  all 
purposes. 

The  MCAD  should  not  be  delegated  a  separate  bundle  of 
powers  and  authority  not  found  in  the  Administrative  Pro- 
cedure Act.  Its  subpoena  and  investigatory  powers  under  § 
3  (7)  are  in  connection  with  hearings  only. 

H  80  grants  the  MCAD  a  roving  commission  exceeding  that 
of  the  attorney  general.  H  80  does  not  merely  authorize  inter- 
rogatories, it  goes  the  investigatory  limit. 

H  81  deals  with  the  MCAD  and  its  role  in  suppressing  unfair 
educational  practices.  This  subject  is  covered  by  G.L.  Chap- 
ter 151C.    In  §  3  (g)  of  that  statute  there  is  a  short  general 


iSee  Strong  v.  MCAD,  351  Mass.  554  (1967),  which  holds  Chapter  30A  applies 
to  the  MCAD. 
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Statement  giving  the  MCAD  the  power  it  would  have  under 
Chapter  30 A,  §  12,  in  connection  with  hearings.  H  81  would 
expand  the  role  of  the  MCAD  in  the  field  of  education  much 
the  same  as  H  80  in  other  fields. 

H  82  amends  Chapter  151C  in  a  manner  totally  inconsistent 
with  Chapter  30A.  It  expands  the  coverage  from  "students" 
to  anyone  aggrieved.  The  exemption  for  rehgious  institutions 
is  eliminated.  The  proposed  procedure  of  H  82  is  a  denial  of 
administrative  due  process.  The  "accused"  would  not  even 
have  a  right  to  file  a  brief  or  argue  his  case. 

H  2780  would  permit  the  MCAD  to  issue  subpoenas  "at 
any  stage  of  any  investigation  or  proceeding"  before  a  com- 
missioner. 

We  cannot  recommend  these  procedures.  They  are  not  in 
accordance  with  accepted  principles  of  administrative  law; 
there  is  a  serious  constitutional  question  of  due  process  raised ; 
there  is  even  a  real  opportunity  under  one  or  more  of  these 
proposals  for  "star  chamber"  proceedings.  Any  of  these  pro- 
posals could  affect  pubUc  confidence  in  the  MCAD. 

The  most  interesting  query  is  whether  or  not  we  should 
grant  unrestricted  subpoena  power  to  any  agency  of  govern- 
ment other  than  as  part  of  a  judicial  or  quasi-judicial  pro- 
ceeding. 


Note:  In  the  "Uniform  Rules"  recommended  in  1966  by  Hon.  Edward  W.  Brooke, 
then  Attorney  General  of  Massachusetts,  for  "Adjudicatory  Proceedings  Before 
Administrative  Regulations"  it  is  said  at  p.  27:  "The  committee  rejected  a  rule 
providing  for  the  use  of  interrogatories  in  administrative  proceedings.  The  com- 
mittee was  of  the  impression  that  in  a  limited  number  of  cases  interrogatories 
would  probably  be  useful  to  one  or  more  parties  as  a  means  of  discovery.  How- 
ever the  committee  feared  that  interrogatories  might  frequently  be  used  solely 
to  delay  proceedings  and  that  most  agencies  were  not  prepared  to  cope  with  the 
complicated  questions  likely  to  arise  on  motions  to  strike  answers,  motions  to 
file  answers  late,  or  other  types  of  motions  pertaining  to  interrogatories." 
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VIII.    SPECIAL  STUDIES 

1.  Drafting    Of   A    Simplified    Recodification    Of   The 
Constitution  Of  Massachusetts 

2.  Amending  The  Laws  Pertaining  To  Certain  Chil- 
dren 

3.  An  Employer's  Inquiries  As  To  The  Criminal  Con- 
victions Of  An  Applicant  For  Employment 

4.  Breathalyzer  Tests 

DRAFTING  OF  A  SIMPLIFIED  RECODIFICATION 
OF  THE  CONSTITUTION  OF  MASSACHUSETTS 

SENATE  .  .  .  (1972]  ...  No.  1435 


Resolve  providing  for  an  investigation  by  the  judicial  council  relative  to 

THE  drafting  OF  A  SIMPLIFIED  RECODIFICATION  OF  THE  MASSACHUSETTS  CONSTITU- 
TION for  THE  OCCASION  OF  ITS  TWO  HUNDREDTH  ANNIVERSARY. 

1  Resolved,  That  the  judicial  council  be  requested  to  investi- 

2  gate  the  feasibility  of,  and  the  procedure  by  which,  a  simpli- 

3  fied   version    of  the    Massachusetts   Constitution,    omitting 

4  repealed  amendments,  the  amendments  which  repealed  them, 

5  and  any  other  superfluous  material  contained  therein,  could 

6  be  drafted,  adopted  and  distributed  for  general  use  by  Massa- 

7  chusetts  citizens,  students,  attorneys  and  legal  scholars  on 

8  the   occasion    of   the    two    hundredth    anniversary    of   the 

9  adoption  of  said  Constitution,  and  to  include  its  conclusions 

10  and  its  recommendations,  if  any,  in  relation  thereto,  together 

11  with,  if  appropriate,  drafts  of  such  a  Constitution,  in  its 

12  annual  report  for  the  current  year. 

The  constitutional  convention  of  1917-1918  was  the  fourth 
constitutional  convention  (1779,  1820,  1853,  and  1917)  to  be 
held  in  Massachusetts.  The  first  convention  (1779)  produced 
the  original  document  (there  was  a  prior  attempt  at  a  constitu- 
tion but  it  was  rejected  by  the  people),  and  the  conventions 
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which  followed  produced  various  amendments  to  the  original 
document. 

After  the  convention  of  1917-1918  there  was  a  serious  ques- 
tion as  to  whether  a  "rearrangement"  had  taken  place,  but 
this  question  did  not  arise  in  full  fury  until  after  the  conven- 
tion had  adjourned. 

If  the  1917-1918  constitutional  convention  had  manifested 
clearly  and  unmistakably  the  intention  to  "rearrange"  the 
original  1 780  constitution  and  substitute  an  entirely  new  docu- 
ment, it  is  possible  that  the  vote  on  such  a  rearranged  constitu- 
tion by  the  people  would  have  resulted  in  a  completely  new 
constitution  in  1919.  The  Supreme  Judicial  Court  held  that 
this  necessary  clear  manifestation  was  missing  and  that  Article 
157,  properly  interpreted,  preserved  the  1780  constitution  in 
full  force  and  effect. 

"Article  157.  Upon  the  ratification  and  adoption  by  the  people  of 
this  rearrangement  of  the  existing  constitution  and  the  amendments 
thereto,  the  constitution  shall  be  deemed  and  taken  to  be  so  rear- 
ranged and  shall  appear  in  such  rearranged  form  in  all  future  publi- 
cations thereof.  Such  rearrangement  shall  not  be  deemed  or  taken 
to  change  the  meaning  or  effect  of  any  part  of  the  constitution  or  its 
amendments  as  theretofore  existing  or  operative^  (Note  carefully 
this  sentence.) 

Action  of  the  Court 

At  a  meeting  of  the  Governor  and  Council  on  December  31, 
1919,  an  order  was  adopted  requesting  the  opinion  of  the 
justices  of  this  court  on  the  question  whether  "The  Rear- 
rangement of  the  Constitution"  is  the  "Constitution  or  Form 
of  Government  for  the  Commonwealth  of  Massachusetts." 
The  justices  delivered  an  advisory  opinion  in  answer  to  the 
foregoing  question  in  which  it  was  stated  that :  "/«  our  opinion 
'The  Rearrangement  of  the  Constitution'  described  in  the  order 
of  the  Governor  and  Council  is  not  'The  Constitution  or  Form 
of  Government  for  the  Commonwealth  of  Massachusetts.' 
Opinion  of  the  Justices,  233  Mass.  603. 

Augustus  P.  Loring,  a  member  of  a  special  committee  desig- 
nated to  print  the  "new"  constitution,  sought  to  clarify  the 
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situation  and  determine  which  constitution  was  the  constitu- 
tion. He  brought  the  matter  before  the  Supreme  Judicial 
Court  for  a  decision.  In  the  proceeding  Loring  sought  a  writ 
of  mandamus  to  prohibit  Young  from  going  forward  with  the 
printing  of  the  "constitution  of  1780  with  the  amendments 
thereto  and  no  other  as  the  state  constitution." 

Loring  contended  that  there  was  a  serious  doubt  as  to 
whether  or  not  the  document  which  Young  wanted  to  print 
was  the  "Constitution  of  Massachusetts"  or  whether  the  in- 
strument entitled  "A  Constitution  or  Form  of  Government 
for  the  Commonwealth  of  Massachusetts"  adopted  by  the 
convention  on  August  12,  1919,  and  thereafter  adopted  by  the 
vote  of  the  people  on  November  4,  1919,  was  the  constitution 
of  Massachusetts. 

The  latter  document,  which  is  usually  called  the  "Rear- 
rangement of  the  Constitution,"  was  what  the  voters  approved. 

The  Supreme  Judicial  Court  in  Loring  v.  Young,  239  Mass. 
349  (1921),  decided  that  the  "Rearrangement"  was  not  the 
constitution  and  that  the  constitution  of  1780  with  its  amend- 
ments is  the  constitution.    The  court  said : 

"A  written  constitution  is  the  fundamental  law  for  the  govern- 
ment of  a  sovereign  State.  It  is  the  final  statement  of  the  rights,  priv- 
ileges and  obligations  of  the  citizens  and  the  ultimate  grant  of  the 
powers  and  the  conclusive  definition  of  the  limitations  of  the  depart- 
ments of  State  and  of  public  officers.  In  its  grants  of  powers,  the 
bounds  set  for  their  exercise,  the  duties  enforced  and  the  guarantees 
established  are  found  the  constitutional  liberty  of  the  individual  and 
the  foundation  for  the  regulated  order  and  general  welfare  of  the 
community.  To  its  provisions  the  conduct  of  all  governmental  af- 
fairs must  conform.  From  its  terms  there  is  no  appeal.  Such  a  great 
charter  cannot  itself  in  the  nature  of  things  be  made  subject  in  its 
'meaning  of  effect'  to  another  instrument.  In  that  event  it  is  not 
final  and  that  other  instrument  becomes  paramount.  Article  157  in 
its  entirety  is  language  apparently  not  designed  to  declare  the  rear- 
rangement as  the  final  law.  Its  meaning  and  effect  are  by  the  express 
words  of  that  article  made  dependent  upon  the  terms  of  the  Consti- 
tution and  its  amendments.  Therefore  the  rearrangement  cannot  be 
itself  the  fundamental  law.  It  is  a  rearrangement  of  the  old,  it  is  not 
the  creation  of  a  new  form  of  government. 

"This  conclusion  is  re-enforced  by  the  facts  now  disclosed  of  the 
existence  of  substantial  changes  in  the  Rearrangement  as  compared 
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with  the  Constitution  of  1780  and  its  amendments.  We  are  not 
aware  and  we  have  not  been  informed  and  it  has  not  been  intimated 
in  argument  or  otherwise  in  this  proceeding  that  these  changes  of  sub- 
stance were  discovered  or  made  public  until  after  the  advisory  opinion 
in  233  Mass.  603.  The  rearrangement  was  submitted  to  the  people  ap- 
parently without  the  slightest  thought  or  announcement  from  any 
source  that  it  contained  any  change  of  substance  from  the  Constitu- 
tion of  1780  and  its  amendments.  Article  157  was  approved  and 
ratified  by  the  people  at  the  November  election  of  1919  as  much  as 
any  other  part  of  the  rearrangement.  Whether  these  changes  appear 
great  or  small  at  this  moment  is  not  of  consequence.  They  are  changes 
of  substance.  Few  and  simple  words  would  have  stated  the  thought 
that  upon  the  approval  and  ratification  of  the  rearrangement  the  pre- 
viously existing  Constitution  should  be  revised  accordingly.  Those 
words  were  not  used,  although  considered.  Instead  of  expressing 
that  thought,  the  people  declared  by  Article  157  that  the  'rearrange- 
ment shall  not  be  deemed  or  taken  to  change  the  meaning  or  effect 
of  any  part  of  the  constitution,  and  its  amendments  as  theretofore 
existing  or  operative.'  That  mandate  can  be  given  force  and  effect 
according  to  the  natural  meaning  and  effect  of  words  as  commonly 
used  only  by  adhering  to  the  Constitution  of  1780  and  its  amend- 
ments as  the  fundamental  law." 

The  Massachusetts  constitution  cannot  be  "rearranged" 
except  by  the  adoption  of  an  entirely  new  constitution  after  a 
full-dress  constitutional  convention. 

If  an  unofficial  rearrangement  was  made,  care  must  be 
taken  to  pubUsh  any  unofficial  version  together  with  the  con- 
stitution and  its  amendments  to  date.  If  this  is  not  done,  un- 
warranted inferences  might  be  read  into  the  unofficial  version. 

AMENDING  THE  LAWS  PERTAINING  TO 
CERTAIN  CHILDREN 

HOUSE  .  .  .  (1972)  ...  No.  2310 

An  Act  to  amend  the  laws  pertaining  to  certain  children. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Chapter  273  of  the  General  Laws  is  hereby  amended  by 

2  adding  the  following  section:  — 
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3  lOA :    Every  child,  whether  or  not  bom  in  wedlock,  is  the 

4  legitimate  child  of  its  natural  parents  and  is  entitled  to  all 

5  rights  and  privileges  as  if  born  in  lawful  wedlock.    The  term 

6  "natural  parents"  shall  mean  the  child's  mother  and  the  child's 

7  father  if  (a)  the  father  is  or  has  been  married  to  the  mother 

8  and  child  is  born  during  marriage  or  within  ten  months  after 

9  divorce  (b)  the  mother  and  father  have  been  married,  though 

10  marriage  has  been  declared  void;  (c)  the  father  acknowledges 

1 1  child  in  writing  filed  with  and  approved  by  the  probate  court ; 

12  (d)  the  father  receives  the  child  into  his  family  or  lives  with 

13  child  or  does  other  such  acts  indicating  paternity  (e)  the  father 

14  and  mother  marry  after  birth  of  child;  (f)  the  father  consented 

15  to  artificial  insemination;  (g)  the  father  is  adjudicated  father  of 

16  the  child  by  a  court  or  by  other  competent  jurisdiction. 

17  Section  11  of  chapter  273  of  the  General  Laws  is  hereby 

18  repealed  and  the  following  is  inserted  in  place  thereof:  — 

19  Section  11.    A  proceeding  to  determine  the  paternity  of  a 

20  child  shall  be  a  civil  proceeding  and  the  district  court  shall  have 

21  jurisdiction  of  said  proceeding.    A  proceeding  to  determine 

22  paternity  may  be  brought  in  the  district  court  sitting  for  the 

23  county  where  the  alleged  father  lives  or  in  the  county  where 

24  the  mother  lives.     Paternity  may  be  determined  upon  the 

25  petition  of  the  mother,  the  father,  or  any  guardian  of  the 

26  child.    If  a  proceeding  to  determine  paternity  is  commenced 

27  during  the  pregnancy  of  the  mother,  the  trial  shall  not,  without 

28  the  alleged  father's  consent,  be  held  until  after  the  birth, 

29  miscarriage,  or  stillbirth  of  the  child,  or  until  the  mother  is  at 

30  least  six  months  pregnant.    The  rules  of  evidence  and  compe- 

3 1  tency  of  witnesses  in  said  proceeding  shall  be  as  in  any  other 

32  civil  proceeding  and  in  the  event  an  adjudication  of  paternity  is 

33  made,  the  alleged  father  may  appeal  therefrom  as  from  any 

34  other  civil  proceeding  in  the  district  court,  provided,  however, 

35  that  the  alleged  father,  if  he  so  desires,  may  request  a  trial  de 

36  novo  before  a  jury  on  the  superior  court  or  district  court,  if 

37  jury  sittings  are  available  on  said  district  court. 

38  Section  12  of  chapter  273  of  the  General  Laws  is  hereby 

39  repealed. 

40  Section  15  of  chapter  273  of  the  General  Laws  is  hereby 

41  repealed. 

42  Section  16  of  chapter  273  of  the  General  Laws  is  hereby 

43  amended  by  striking  the  words,  "or  after  conviction"  and 

44  substituting  in  place  thereof  the  words,  "or  after  an  adju- 

45  dication  of  paternity"  and  by  striking  the  words  "original 

46  complaint  or  indictment"  and  substituting  in  place  thereof 

47  "original  cause  of  action,"  and  by  striking  the  words  "penalties 

48  and." 

49  Section  19  of  chapter  273  of  the  General  Laws  is  hereby 
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50  repealed. 

51  Section  7  of  chapter  4  of  the  General   Laws  is  hereby 

52  amended  by  striking  the  sixteenth  clause  thereof  and  inserting 

53  in  place  thereof  the  following:  "Issue"  —  sixteenth,  "Issue,"  as 

54  applied  to  the  descent  of  estates,  shall  include  all  the  lawful 

55  lineal  descendants  of  the  ancestor,  including  children  born  out 

56  of  wedlock. 

57  Section  7  of  chapter  4  of  the  General   Laws  is  hereby 

58  amended  by  adding  between  the  fifth  and  sixth  paragraphs 

59  thereof,  the  following  words:   "Children"  —  Fifth  (A),  "Chil- 

60  dren"  shall  include  every  child,  whether  bom  in  or  out  of 

61  wedlock." 

62  Section  1,  subsection  (3)  of  chapter  152  of  the  General 

63  Laws  is  hereby  amended  by  adding  after  the  words  "members 

64  of  the  employee's  family"  the  words  "including  children  bom 

65  out  of  wedlock." 

66  Section  32,  subsection  (c)  of  chapter  152  of  the  General 

67  Laws  is  hereby  amended  by  adding  after  the  words  "Upon  the 

68  parent  with  whom  they  are  living  at  the  time  of  the  death  of 

69  such  parent"  the  words  "including  their  children  bom  out  of 

70  wedlock." 

71  Section  32,  subsection  (d)  of  chapter  152  of  the  General 

72  Laws  is  hereby  amended  by  adding  after  the  words  "any 

73  children  of  the  deceased  employee  conceived  but  not  born  at 

74  the  time  of  the  employee's  injury,"  the  words  "including  the 

75  natural  children  of  the  mother,  and  the  natural  children  of  the 

76  father  if  (a)  the  father  is  or  has  been  married  to  the  mother 

77  and  the  child  is  born  during  the  marriage  or  within  ten  months 

78  after  divorce;  (b)  the  mother  and  father  have  been  married, 

79  though  the  marriage  has  been  declared  void;  (c)  the  father  has 

80  acknowledged  the  child  in  writing  filed  with  and  approved  by 

81  the  probate  court;  (d)  the  father  has  received  the  child  into  his 

82  family  or  lives  with  the  child  or  does  other  such  acts  indicating 

83  paternity;  (e)  the  father  consented  to  artificial  insemination; 

84  (f)  the  father  is  adjudicated  the  father  of  the  child  by  a  court 

85  or  other  competent  jurisdiction." 

86  Section  7  of  chapter  190  of  the  General  Laws  is  hereby 

87  amended  by  striking  the  entire  section  and  substituting  in  place 

88  thereof  the  following:  —  Every  child  shall  inherit  from  its 

89  natural  parents  and  from  their  kindred  heir,  lineal  and  coUat- 

90  eral,  in  the  same  manner  of  a  child  born  in  lawful  wedlock. 

91  Section  5  of  chapter  190  of  the  General  Laws  is  hereby 

92  repealed. 

93  Section  6  of  chapter  190  of  the  General  Laws  is  hereby 

94  amended  by  striking  the  entire  section  and  substituting  in  place 

95  thereof  the  following:  —  If  a  child  born  out  of  wedlock,  who 

96  has  not  been  acknowledged  or  adopted  by  the  father  dies 
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97  intestate  without  lawful  issue  who  may  lawfully  inherit  his 

98  estate,  his  estate  goes  to  his  mother,  or  in  the  case  of  her 

99  decease,  to  her  heirs  at  law. 

100  Section  20  of  chapter  191  of  the  General  Laws  is  hereby 

101  amended  by  inserting  at  the  end  of  said  section  the  follow- 

102  ing:  —  For  the  purposes  of  this  section,  the  word  "children" 

103  shall  include  all  children  whether  or  not  bom  in  lawful  wed- 

104  lock,  except  if  such  child  has  been  adopted  in  which  case 

105  section  7  of  chapter  210  shall  control. 

106  Section  22  of  chapter  191  of  the  General  Laws  is  hereby 

107  amended  by  striking  the  period  at  the  end  of  the  section  and 

108  inserting  in  place  thereof  the  following:  —  "and  children  bom 

109  out  of  wedlock." 

110  Section  6  of  chapter  207  of  the  General  Laws  is  hereby 

111  amended  by  striking  the  last  seventeen  words  of  the  section 

112  beginning  with  "and"  and  ending  with  "parents"  and  by 

113  deleting  the  comma  following  the  word  "impediment"  and 

114  replacing  same  with  a  period. 

115  Section  15  of  chapter  207  of  the  General  Laws  is  hereby 

116  repealed. 

117  Section  17  of  chapter  207  of  the  General  Laws  is  hereby 

1 1 8  repealed. 

119  Section  2  of  the  chapter  210  of  the  General  Laws  is  hereby 

120  amended  by  striking  the  fourth  clause  and  substituting  in  place 

121  thereof  the  following:  "of  the  mother  only  of  the  child,  if 

122  bom  out  of  wedlock,"  and  by  adding  at  the  end  of  the  section 

123  the  following :  "In  the  case  of  a  child  bom  out  of  wedlock,  the 

124  father  of  the  child  shall  be  notified  of  the  surrender  or  release 

125  of  the  child  for  adoption,  or  the  intention  to  surrender  or 

126  release  said  child,  if  (a)  the  father  is  or  has  been  married  to 

127  the  mother  and  the  child  is  born  during  marriage  or  within  ten 

128  moths  after  divorce;  (b)  the  mother  and  father  have  been 

129  married,  though  their  marriage  has  been  declared  void;  (c)  the 

130  father   acknowledges   the   child   in   writing  filed  with   and 

131  approved  by  the  probate  court;  (d)  the  father  receives  the 

132  child  into  his  family  or  lives  with  the  child  or  does  other  such 

133  acts  indicating  paternity;  (3)  the  marriage  of  father  and  mother 

134  has  occurred  after  birth  of  child;  (f)  the  father  consented  to 

135  artificial  insemination;  (g)  the  father  is  adjudicated  the  father 

136  of  the  child  by  court  or  by  competent  jurisdiction,  within  30 

137  days  after  the  birth  of  the  child  if  the  child  is  surrendered  or 

138  released  for  adoption  at  birth  or  within  30  days  after  receipt  of 

139  such  notice  of  surrender  or  release,  said  father  may  petition  the 

140  Probate  Court  for  the  County  where  the  child  or  the  mother 

141  resides  and  request  a  hearing  as  to  whether  it  is  in  the  best 

142  interests  of  the  child  for  said  child  to  be  surrendered  or 

143  released  for  adoption;  after  a  hearing,  the  judge  may  take 
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144  whatever  action  is  indicated  to  further  the  best  interests  of  the 

145  child. 

146  Section  6 A  of  chapter  210  of  the  General  Laws  is  hereby 

147  amended  by  striking  the  last  clause  of  the  first  paragraph  and 

148  substituting  in  place  thereof,  "provided  that  if  such  person  is 

149  bom  out  of  wedlock,  the  name,  or  names  of  and  all  other  facts 

150  relating  to  his  natural  parent,  or  parents,  shall  be  omitted  from 

151  such  certificate. 

On  the  basis  of  research  done  by  Bonnie  MacLeod  in  the 
Suffolk  University  Law  Review,  Vol.  VI,  No.  1,  p.  58  (Fall, 
1971),  there  are  some  very  significant  facts  to  consider  in  re- 
lation to  the  proposals  in  this  bill :  In  1940,  3.5%  of  the  births 
in  the  United  States  were  illegitimate;  in  1968,  9.7%  of  the 
births  in  the  United  States  were  illegitimate. 

In  Massachusetts,  according  to  the  report  by  Ms.  MacLeod, 
the  following  picture  unfolds : 


Year 

Total  Births 

Illegitimates 

1967 

94,870 

4,936 

1968 

91,761 

5,578 

1969 

92,000 

6,000 

Apparently  the  percentage  of  illegitimates  is  lower  than  the 
national  average.  The  MacLeod  report  also  makes  note  of 
certain  statistics  that  black  illegitimate  births  were  six  times 
more  than  white  in  1967. 

The  mere  numbers  of  illegitimates  suggested  by  this  re- 
search is  sufficient  to  require  attention  to  be  directed  to  the 
legal  status  of  this  "minority  group."  Assuredly,  they  are  the 
"victims"  of  the  acts  of  others ;  they  are  not  the  inheritors  of 
the  rights  and  status  to  which  every  person  born  would  surely 
desire  to  claim. 

In  her  lengthy  and  carefully  prepared  "Note"  Ms.  MacLeod 
discusses  the  various  legal  rights  of  the  illegitimate,  and  by 
way  of  summary  says  that  Massachusetts  can  be  placed  be- 
tween the  two  extremes  existing  today.  At  one  extreme  is  the 
Arizona  situation.  There,  illegitimate  persons  have  had  "equal 
rights"  since  1921.  North  Dakota  has  also  enacted  legisla- 
tion to  ehminate  the  stigma  and  legal  consequences  of  illegi- 
timacy.   Some  states  apparently  deny  an  illegitimate  child  even 
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the  right  to  basic  support  by  its  co-creator,  and  this  is  the 
other  extreme. 

"Removal  of  the  obstacles  to  the  legitimation  of  innocent  chil- 
dren, who  have  no  responsibility  for  the  circumstances  of  their  birth, 
and  thus  ameliorating  some  of  the  apparent  harshness  of  the  com- 
mon law,  has  been  the  progressive  policy  of  our  law  as  illustrated  by 
statutes  and  decisions."    Green  V.  Kelley,  228  Mass.  602,  605  (1917). 

The  several  circumstances  in  which  the  existing  statutes 
might  be  amended  or  repealed  in  a  manner  to  lessen  or  re- 
move altogether  the  stigma  of  illegitimacy  are  set  forth  in  the 
following  analysis : 


ANALYSIS  OF  PROPOSED  CHANGES  IN  EXISTING  STAT- 
UTES BY  ENACTMENT  OF  H.  3410  OF  1972 


CH.  273 

(New) 


lOA 


CH.  273 


11 


Repeal 

(New) 

CH.  273 

12 

Repeal 

13 

.15 

(Amend) 

16 

19 

CH.  4 

7 

Amend 

16th 

"Issue" 

CH.4 

7 

Amend 

Fifth 

"Children" 

(A) 

ALL  CHILDREN  TO  BE  LEGITIMATE 

With  few  exceptions,  all  children  would  be 
"legitimate."  The  result  is  accomplished  by  de- 
fining "NATURAL  PARENTS"  to  include  all 
in  a  parental  status  including  the  father. 

II 
ELIMINATION  OF  CRIME  OF 
"BASTARDY" 

(so  called)  and  related  criminal  procedure  in  fa- 
vor of  CIVIL  PROCEEDINGS  to  determine 
paternity. 

Ill 

Repeal  of  Criminal  Procedure  to  Determine  Pa- 
ternity; repeal  duty  to  "contribute  reasonably"  to 
support.  (Child  would  be  entitled  to  support  as 
any  other  child.) 

IV 
ISSUE:    (NEW  DEFINITION) 

The  proposed  amendment  would  include  in  the 
definition  of  issue  those  "children  bom  out  of 
wedlock"  not  now  included. 
CHILDREN:    (NEW  DEFINITION) 

The  proposed  amendment  would  include  with- 
in the  definition  of  "children"  every  child  "wheth- 
er bom  in  or  out  of  wedlock." 


170 


JUDICIAL  COUNCIL 


P.D.  144 


VI 

CH.  152         1(3)      FOR  WORKMEN'S  COMPENSATION 

(NEW  DEFINITION) 
Amend  The  term  "members  of  the  employee's  family" 

would  be  amended  to  cover  "children  bom  out 
of  wedlock." 

VII 
CH.  152        32(c)    WORKMEN'S  COMPENSATION 
Amend  (d)   (NEW  DEFINITION) 

(New)  The  term  "dependent"  does  not  now  cover  the 

payment  of  benefits  to  an  illegitimate  child  under 
circumstances.  The  proposed  amendments  would 
require  payment  to  "children  bom  out  of  wed- 
lock" and  the  father  would  be  a  natural  parent 
under  the  circumstances  defined  here  and  in  the 
new  Ch.  273  Sec.  lOA. 

VIII 
CH.  190        5  HEIR  OF  MOTHER  ONLY  (REPEAL) 

Repeal  Now  the  illegitimate  child  may  be  heir  of  the 

mother  only.    This  would  be  repealed. 
IX 
CH.  190        6  MOTHER  INHERITS?    (AMEND) 

Amend  Now  if  an  illegitimate  child  dies  without  issue 

(New)  the  mother  inherits.    If  she  is  dead,  those  claim- 

ing through  the  mother  take,  as  if  the  child  was 
legitimate. 

The  new  amendment  would  permit  the  above 
to  occur  only  where  such  child  had  not  been  "ac- 
knowledged or  adopted  by  the  father." 
X 
CH.  190        7  RIGHT  TO  INHERIT 

(New)  "ILLEGITIMATE"   child   to   inherit   in   the 

same  manner  as  if  legitimate. 

At  present,  an  illegitimate  child  may  inherit  as 
provided  by  statute.  Under  G.L.  Ch.  190  Sec.  7, 
if  the  child  is  acknowledged  by  the  father,  and 
the  parents  have  intermarried,  or  if  the  father  is 
adjudged  as  the  parent,  the  child  may  inherit. 

XI 
CH.  191        20        CHILDREN    OMITTED    FROM    WILL    BY 
Amend  ALLEGED  "ACCIDENT"  (Definition) 

Children  "bom  out  of  wedlock"  would  be  in- 
cluded in  the  class  protected  under  this  section 
and  are  not  now  included.  The  right  of  adopted 
children  (Ch.  210  §  7  )remains. 
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XII 
CH.  191         22        DESCENT  TO  ISSUE  OF  DECEASED 
Amend  CHILD  (Definition) 

Under  the  proposed  amendment,  the  issue  of  a 
deceased  child  including  those  bom  out  of  wed- 
lock would  inherit  the  parent's  share  in  certain 
cases. 

XIII 

CH.  207        15        ISSUE  OF  VOID  MARRIAGE 

Repeal  The  issue  of  a  void  marriage  (e.g.  cousins)  is 

now  illegitimate.    This  would  be  repealed. 
XIV 
CH.  207        6  FORMER  MARRIAGE  NOT  DISSOLVED 

Amend  ISSUE  BORN  —  INVALID  (NOT  VOID) 

MARRIAGE 

At  present  the  issue  of  an  invalid  marriage 
may  not  always  be  legitimate.  The  proposed 
amendment  would  rectify  this.  One  party  must 
be  "innocent." 

XV 
CH.  207        17        ISSUE  OF  VOID  MARRIAGE 
Amend  Now  the  issue  bom  before  the  marriage  is  de- 

Repeal  clared  void  are  legitimate.    This  would  be  re- 

pealed as  unnecessary  in  light  of  other  amend- 
ments. 

XVI 
CH.  210        2  CONSENT  TO  ADOPTION  (by  Father) 

Amend  At  present,  in  the  case  of  a  child  bom  out  of 

wedlock,  CONSENT  of  the  mother  only  is  re- 
quired. Because  a  father  would  become  a  "nat- 
ural parent"  under  certain  conditions,  his  con- 
sent would  now  be  required  under  conditions 
where  he  was  legally  classified  as  a  natural  parent. 
The  "father"  would  also  have  a  right  to  require 
a  Probate  Court  hearing  if  the  mother  sought  to 
have  a  child  bom  out  of  wedlock  adopted  by 
others. 

XVII 
CH.  210        6A       CERTIFICATES  OF  ADOPTION 
Amend  The  proposed  statute  would  amend  this  sec- 

tion of  Ch.  210  to  provide  that  Certificates  of 
Adoption  could  be  used  to  "correct"  birth  rec- 
ords under  G.L.  Ch.  46  §  1  et  seq.  so  that  the 
names  of  the  "natural  parents"  would  not  ap- 
pear and  it  would  appear  that  the  adopting  par- 
ents were  the  father  and  mother. 
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The  Judicial  Council  does  not  give  any  wholesale  endorse- 
ment to  this  bill.  There  are  certain  of  its  proposals  which 
appear  to  us  to  have  merit,  certain  proposals  which  call  for 
decisions  by  the  General  Court  on  overall  policy,  and  pro- 
posals which  we  do  not  recommend  in  the  current  state  of 
the  development  of  the  law  of  this  Commonwealth. 

Our  general  conclusions  are  as  follows : 

I.  All  Children  To  Be  "Legitimate" 

The  bill  proposes  new,  strong,  and  conclusive  presumptions 
of  legitimacy. 

1.  Every  child  would  be  the  "legitimate"  child  of  its  "natu- 
ral parents"  and  would  have  the  same  rights  and  privileges  as 
if  born  "in  lawful  wedlock." 

2.  "Natural  parents"  would  necessarily  be  the  mother  and 
also  the  father  if: 

(a)  The  child  was  born  during  marriage  or  within  ten 
months  "after  divorce."    (See  G.L.  Chapter  207,  §  17) 

(b)  The  marriage  of  mother  and  father  has  been  declared 
void.    (See  G.L.  Chapter  207,  §§  15  to  17,  and  6) 

(c)  The  father  acknowledges  the  child  in  writing  "filed  with 
and  approved  by  the  probate  court"  without  marriage. 

(d)  The  father  "receives  the  child  into  his  family  or  lives 
with  the  child"  or  does  other  such  acts  indicating  pater- 
nity. 

(e)  The  father  and  mother  marry  after  birth  of  the  child. 
(Apparently  no  acknowledgement  would  be  needed. 
See  G.L.  Chapter  190,  §  7) 

(f)  The  father  consented  to  artificial  insemination. 

(g)  The  father  is  adjudicated  father  of  the  child  by  the  court 
or  "by  other  competent  jurisdiction."  (See  G.L.  Chap- 
ter 273,  §  11) 

3.  If  the  father  did  not  "qualify"  under  (a)  to  (g)  above,  he 
would  not  be  the  "natural"  father. 

At  present  there  are  statutes  conferring  legitimacy  in  cer- 
tain cases  (See  G.L.  Chapter  207,  §§  6,  15,  17),  but  none  goes 
as  far  as  (a)  or  (b)  above.    A  child  born  ten  months  after  a  di- 
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vorce  would  not  normally  be  considered  "legitimate"  if  the 
divorce  was  to  have  like  status. 

There  is  currently  a  situation  described  hereafter  which 
might  be  the  subject  of  amendment  of  G.L.  Chapter  207,  §§  6 
and  17.  At  present  an  acknowledgement  by  the  father,  with- 
out marriage  to  the  mother,  does  not  make  the  child  legitimate. 
Should  this  now  be  changed?  Marriage  without  acknowledge- 
ment does  not  now  give  legitimacy.    Should  it? 

We  do  not  recommend  (d).  The  mere  taking  of  a  child  into 
the  home  cannot,  in  our  opinion,  estabhsh  paternity.  If  the 
new  test  is  "other  acts  indicating  paternity,"  it  is  far  too  vague 
and  uncertain. 

If  a  court  estabhshes  paternity,  we  see  no  problem,  but 
adjudication  "by  other  competent  jurisdiction"  is  not  accept- 
able. 

II,  III.  Paternity  as  a  Civil  Case 

The  proposal  to  make  an  adjudication  of  paternity  a  purely 
civil  matter  involves  a  number  of  problems. 

When  paternity  is  now  alleged  under  G.L.  Chapter  273, 
§§  11  to  19,  the  proceeding  is  a  criminal  prosecution  in  the 
course  of  which  the  prosecution  must  prove  paternity  beyond  a 
reasonable  doubt.  Were  paternity  to  become  a  civil  proceed- 
ing, the  proof  would  be  only  by  a  fair  preponderance  of  the 
evidence. 

There  are  times  when  more  than  one  individual  can  be  at 
least  suspected  of  "getting  a  woman  with  child." 

To  enact  the  drastic  proposal  of  H  2310  and  reduce  the 
paternity  case,  even  where  hotly  contested,  and  firmly  denied, 
to  the  status  of  a  contract  case  in  the  district  court,  without  the 
constitutional  safeguards  now  present,  would  be  ill-advised. 

It  may  be  wise  to  make  it  more  simple  to  achieve  legitimate 
status  when  there  is  full  consent  of  the  parents  or  where  only  a 
legal  technicahty  interferes.  It  is  quite  something  else  to  relax 
the  standards  of  proof  to  the  detriment  of  a  person  who  merely 
had  an  opportunity  (along  with  others),  especially  in  these 
times  when  promiscuous  sex  relations  are  a  by-product  of  a 
permissive  society. 
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IV,  V.  "Issue"  and  "Children" 

At  present  the  word  "issue"  and  the  words  "lawful  issue"  do 
not,  in  the  minds  of  most,  include  children  born  out  of  wed- 
lock. When  the  word  "children"  is  now  used  it  is  generally 
intended  to  mean  legitimate  children. 

Throughout  the  statutes,  in  wills,  trusts,  and  other  docu- 
ments now  in  existence,  and  to  exist  in  the  future,  when  the 
legal  rights  are  created  for  "issue"  and  "children"  it  is  as- 
sumed that  the  rights  will  accrue  to  those  who  have  been 
known  to  the  testator,  for  example,  and  who  may  be  objects 
of  his  "bounty." 

Wills,  trusts,  and  other  documents  now  drafted,  and  those  in 
the  future,  might  have  to  be  drawn  to  exclude  possible  bene- 
ficiaries not  intended  by  the  third  party  to  take  any  share. 

Is  it  intended  to  require  as  a  matter  of  law  that  children  born 
out  of  wedlock  must  in  all  cases  be  regarded  as  if  born  under 
so-called  "legitimate"  circumstances? 

Now  it  is  possible  to  include  "illegitimate"  children,  but 
there  is  no  compulsion. 

The  change  in  the  definition  of  "issue"  and  "children" 
would  have  a  radical  effect. 

See  Fiduciary  Trust  v.  Mishou,  321  Mass.  615. 

VI,  VII.  Workmen's  Compensation  Definition  of 

Dependent 

It  has  been  already  held  in  Gritta's  Case,  236  Mass.  204,  that 
under  the  definition  of  "dependents"  in  G.L.  Chapter  152, 
§  1,  illegitimate  persons,  while  not  necessarily  "children"  may 
nevertheless  be  "members  of  the  employee's  family"  who  were 
wholly  dependent  upon  his  earnings  for  support  and  therefore 
dependents.  This  statute  requires  not  only  the  necessary  rela- 
tion to  the  injured  employee  but  also  the  dependency  test. 

As  used  in  Chapter  152,  §  1,  "family"  does  not  even  require 
kinship  or  marriage  but  only  a  "collective  body  of  persons." 
Moore's  Case,  294  Mass.  557;  Rone/s  Case,  316  Mass.  732. 

In  Chapter  152,  §  32,  certain  persons  are  conclusively  pre- 
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sumed  to  be  dependent  on  the  injured  employee's  wages.  In- 
cluded are  the  wife  or  husband  and  the  children  under  18  born 
or  unborn. 

Presumption  of  Total  Dependency 

It  was  held  in  Van  Bibber's  Case,  343  Mass.  443  (1962),  that 
the  conclusive  presumption  under  §  32  depends  on  the  validity 
of  the  marriage.  In  Van  Bibber's  Case  the  insurer  contended 
that  because  of  a  provision  of  G.L.  Chapter  208,  §  24  (now 
amended),  Mrs.  Van  Bibber  was  not  validly  married  under 
Massachusetts  law.  Mrs.  Van  Bibber  gave  evidence  indicat- 
ing that  she  was  an  "innocent"  party  to  a  marriage  that  she 
beheved  to  be  valid. 

Citing  G.L.  Chapter  207,  §  6,  the  Supreme  Judicial  Court 
held  Mrs.  Van  Bibber  to  be  lawfully  married  and  her  children 
legitimate  and  that  the  presumption  of  dependency  applied. 

In  Cavio's  Case,  293  Mass.  259,  and  in  Olson's  Case,  247 
Mass.  570,  it  was  held  that  there  is  no  presumption  of  de- 
pendency under  §  32  for  an  illegitimate  child. 

Since  the  idea  of  workmen's  compensation  is  to  pay  bene- 
fits to  injured  workers  and  their  real  dependents,  there  is  some 
doubt  that  the  exclusion  of  children  born  out  of  wedlock  or 
made  illegitimate  by  a  technicahty,  such  as  in  Van  Bibber's 
Case,  is  further  justified.  Such  dependents  are  necessarily 
added  to  the  welfare  rolls,  or  worse  they  are  denied  adequate 
support.  The  suggested  amendments  of  Chapter  152  are 
worthy  of  serious  current  consideration. 

VIII-XII.  Heir  of  Mother?    Descent,  etc. 

Now  G.L.  Chapter  190,  §  5,  provides  that  a  child  born  out 
of  wedlock  is  heir  of  the  mother  and  on  the  maternal  side. 
Issue  of  a  deceased  illegitimate  child  have  the  parent  share. 
Under  §  6,  the  mother  inherits  from  the  illegitimate  child.  The 
proposal  to  change  this  is  based  on  the  full  recognition  of  a 
child  out  of  wedlock  as  having  the  rights  of  any  child.  (See 
further  analysis  previously  stated.) 
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XIII,  XIY,  XV. 

Children  of  Invalid,  Void,  and  Voidable  Marriages 

The  present  statutes  of  particular  interest  are  the  following 
sections  of  G.L.  Chapter  207 : 

§  6.  Marriage  during  existence  of  former  marriage; 
validity.  If  a  person,  during  the  lifetime  of  a  husband  or  wife 
with  whom  the  marriage  is  in  force,  enters  into  a  subsequent  marriage 
contract  with  due  legal  ceremony  and  the  parties  thereto  live  together 
thereafter  as  husband  and  wife,  and  such  subsequent  marriage  con- 
tract was  entered  into  by  one  of  the  parties  in  good  faith,  in  the  full 
belief  that  the  former  husband  or  wife  was  dead,  that  the  former  mar- 
riage had  been  annulled  by  a  divorce,  or  without  knowledge  of  such 
former  marriage,  they  shall,  after  the  impediment  to  their  marriage 
has  been  removed  by  the  death  or  divorce  of  the  other  party  to  the 
former  marriage,  if  they  continue  to  live  together  as  husband  and 
wife  in  good  faith  on  the  part  of  one  of  them,  be  held  to  have  been 
legally  married  from  and  after  the  removal  of  such  impediment,  and 
the  issue  of  such  subsequent  marriage  shall  be  considered  as  the  legit- 
imate issue  of  both  parents. 

§  15.  Issue  of  certain  void  marriages.  The  issue  of  a  mar- 
riage declared  void  by  reason  of  consanguinity  or  affinity  between 
the  parties  shall  be  illegitimate. 

§  17.    Issueof  marriage  void  by  reason  of  prior  marriage. 

If  a  marriage  is  declared  void  by  reason  of  a  prior  marriage  of  either 
party  and  the  court  finds  that  the  second  marriage  was  contracted 
with  the  full  belief  of  the  party  who  was  capable  of  contracting  the 
second  marriage  that  the  former  husband  or  wife  was  dead,  or  that 
the  former  marriage  was  void,  or  that  a  divorce  had  been  decreed 
leaving  the  party  to  the  former  marriage  free  to  marry  again,  or  that 
there  was  no  former  marriage,  such  finding  shall  be  stated  in  the  de- 
cree, and  the  issue  of  the  second  marriage,  if  bom  or  begotten  before 
the  second  marriage  was  declared  void,  shall  be  the  legitimate  issue 
of  the  parent  capable  of  contracting  the  marriage.  As  amended  St. 
1945,  c.  185. 

In  each  of  these  cases  the  spectre  of  illegitimacy  arises. 
Section  15  finds  a  basis  in  public  policy  which  is  difficult  to 
change.  Section  6  and  17  constitute  previous  attempts  to 
legislate  in  favor  of  legitimacy.  Section  6  requires  a  marriage 
which  "ripens"  into  a  lawful  one  thereby  making  the  children 
legitimate  as  to  both  parents. 

In  §  17  the  issue  of  a  void  marriage  (born  before  the  mar- 
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riage  is  declared  void)  is  legitimate  as  to  the  parent  who  was 
an  innocent  party  to  the  void  marriage,  but  not  legitimate  as 
to  the  parent  who  knew  of  the  impediment. 

If  the  marriage  is  void  due  to  non-age,  insanity,  or  idiocy, 
the  issue  is  legitimate  as  to  the  parent  who  was  capable  of  con- 
tracting the  marriage  (G.L.  Chapter  207,  §  16). 

If  other  marriages  are  declared  void  because  of  a  prior  mar- 
riage and  the  court  finds  that  the  second  marriage  was  con- 
tracted with  the  full  belief  by  the  "innocent"  party  that  the 
prior  marriage  was  void,  or  that  a  divorce  had  been  decreed 
allowing  remarriage,  or  that  there  was  no  former  marriage, 
the  issue  of  the  second  marriage,  born  before  it  was  declared 
void,  shall  be  the  legitimate  issue  of  the  "innocent"  parent 
who  was  capable  of  contracting  the  marriage  (G.L.  Chapter 
207,  §  17). 

The  vahdity  of  a  marriage  can  be  tested  under  G.L.  Chap- 
ter 207,  §  14. 

There  would  seem  to  be  no  reason  why  the  child  should  not 
be  the  legitimate  issue  of  both  parents  in  the  cases  now  covered 
by  §17. 

The  decision  in  Green  v.  Kelley,  228  Mass.  at  604,  notes  an 
Indiana  statute  existing  in  1873  which  provided: 

"When  either  of  the  parties  to  a  marriage  void  because  a  former 
marriage  exists  undissolved  shall  have  contracted  such  void  marriage 
in  the  reasonable  belief  that  such  disability  did  not  exist,  the  issue  of 
such  marriage  begotten  before  the  discovery  of  such  disability  by 
such  innocent  party  shall  be  deemed  legitimate."  General  Lav^s  of 
Indiana,  1873,  Chapter  43,  Sec.  3. 

In  Green  v.  Kelley,  Chief  Justice  Rugg  noted  (in  1917)  that 
our  law  (now  Chapter  207,  §  17)  "does  not  go  so  far  toward 
removing  the  stigma  of  bastardy  from  the  issue  of  a  void  mar- 
riage as  does  the  statute  of  Indiana  here  applicable." 

Perhaps  the  time  has  arrived  to  rectify  this  inadequacy  of 
Chapter  207,  §  17,  so  that  it  may  compare  with  the  Indiana  law 
of  1873. 

G.L.  Chapter  207,  §  6,  provides  some  help  in  cases  where 
one  party  presumed  a  second  marriage  valid  because  of  the 
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presumed  death  of  a  former  spouse,  or  a  divorce  was  pre- 
sumed valid,  or  where  there  was  no  knowledge  of  the  former 
marriage  and  after  the  impediment  was  removed  continue  to 
live  together  the  subsequent  marriage  will  be  valid  and  the 
children  legitimate. 

It  is  noted  that  under  G.L.  Chapter  208,  §  25,  the  legitimacy 
of  a  child  of  an  adulterous  wife  is  not  illegitimate  merely  be- 
cause of  the  divorce  decree  alone.  It  must  be  proved.  Some 
marriages  are  void  without  a  declaration  at  all.  See  G.L. 
Chapter  207,  §§  8,  9,  10  and  11.  In  such  cases  there  is  no 
marriage,  nor  could  there  be  under  the  law. 

XVI,  XVII.  Certificates  of  Birth 

The  birth  record  required  to  be  recorded  under  G.L.  Chap- 
ter 46,  §  1,  now  requires  the  date  of  record,  date  of  birth,  resi- 
dence of  parents,  maiden  name  of  mother,  and  occupation  of 
father.  If  the  child  is  illegitimate,  the  name  of  the  father  and 
other  facts  relating  to  him  shall  not  be  recorded. 

In  1968  certain  changes  were  made  in  the  birth  record  law, 
the  apparent  purpose  of  which  was  to  remove  the  necessity  for 
the  clerk  to  make  any  judgment  as  to  whether  or  not  a  child 
was  legitimate.  Under  G.L.  Chapter  46,  §  2A,  returns  of 
illegitimate  births  are  permitted  to  be  examined  only  by  order 
of  court  or  by  the  party  directly  interested.  Of  importance  is 
Chapter  46,  §  13,  which  permits  correction  of  birth  records  in 
the  case  of  births  previously  reported  as  illegitimate. 

A  "new"  birth  certificate  can  be  obtained  showing  legiti- 
mate birth  if  (a)  the  parents  have  intermarried  and  the  father 
has  acknowledged  paternity,  or  in  the  case  of  such  intermar- 
riage paternity  is  adjudicated  under  G.L.  Chapter  273  (see 
Chapter  190,  §  7);  or  (b)  upon  an  adoption,  except  in  some  cir- 
cumstances. Although  the  father  may  acknowledge  the  child 
as  his  own,  such  an  acknowledgement  without  the  marriage  to 
the  mother  falls  short  of  legitimization  (G.L.  Chapter  190, 
§7). 

In  the  event  of  an  adoption,  the  birth  record  can  be  changed 
to  indicate  that  the  adopting  parents  are  the  father  and  mother. 
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If  a  comprehensive  change  in  the  statutes  is  made,  the 
amendments  to  G.L.  Chapter  210,  §§  6  and  6A,  would  be  in 
order. 

Our  comments  are  intended  to  present  the  issues  on  this  ex- 
tremely poignant  matter  to  the  General  Court.  As  we  have 
indicated,  scTme  portions  of  the  legislation  proposed  can  be 
readily  enacted  without  debate  on  policy,  others  only  after 
such  policy  is  estabhshed. 

AN  EMPLOYER'S  INQUIRIES  AS  TO  THE 

CRIMINAL  CONVICTIONS  OF  AN  APPLICANT 

FOR  EMPLOYMENT 


HOUSE  .  .  .  (1972)  ...  No.  2244 


An  Act  relating  to  an  employer's  inquiries  as  to  the  criminal  convictions 
of  an  applicant  for  employment. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1  Section  4  of  chapter  15 IB  of  the  General  Laws  is  hereby 

2  amended  by  striking  out  subsection  9,  as  inserted  by  chapter 

3  314  of  the  acts  of  1969,  and  inserting  in  place  thereof  the 

4  following  subsection:  — 

5  9.    For  an  employer,  himself  or  through  his  agent,  to  refuse 

6  to  hire  or  employ,  or  to  bar  or  discharge  from  employment, 

7  any  person  by  reason  of  his  conviction  for  any  criminal  offense 

8  which  occurred  more  than  ten  years  prior  to  the  date  in 

9  question  or  by  reason  of  his  failure  to  furnish  information 

10  concerning  any  such  conviction.    An  application  form  for  em- 

11  ployment  which  contains  an  inquiry  as  to  the  convictions  of 

12  the  applicant  shall  include  a  statement  that  no  information 

13  concerning  any  conviction  of  a  criminal  offense  which  occurred 

14  more  than  ten  years  prior  to  the  date  of  such  application  for 

15  employment  shall  be  required,  nor  shall  any  information  con- 

16  ceming  arrests  of  juvenile  offenses,  regardless  of  when  they 

17  occurred,  be  required. 

No  legislation  is  necessary. 

Two  recent  statutes  should  be  noted  in  connection  with  this 
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proposal.    Under  G.L.  Chapter  4,  §  7,  as  amended  by  the 
Acts  of  1971,  Chapter  686,  §  1,  it  is  provided: 

"An  application  for  employment  used  by  an  employer  which 
seeks  information  concerning  prior  arrests  or  convictions  of  the  ap- 
plicant shall  include  the  following  statement:  "An  applicant  for  em- 
ployment with  a  sealed  record  of  entries  ten  years  old  or  over  on  file 
with  the  commissioner  of  probation  may  answer  'no  record'  with  re- 
spect to  an  inquiry  herein  relative  to  prior  arrests,  criminal  court  ap- 
pearances or  convictions."  The  attorney  general  may  enforce  the 
provisions  of  this  paragraph  by  a  suit  in  equity  commenced  in  the 
superior  court." 

G.L.  Chapter  15 IB,  §  4,  subsection  9,  was  amended  by 
Chapter  428  of  the  Acts  of  1972.    It  now  reads  as  follows : 

"For  an  employer,  himself  or  through  his  agent :  (A)  to  refuse 
to  hire  or  employ,  or  to  bar  or  discharge  from  employment,  any  per- 
son by  reason  of  his  or  her  failure  to  furnish  information  regarding 
his  or  her  first  arrest  for  any  misdemeanor  or  felony  wherein  no  con- 
viction resulted,  wherein  his  or  her  case  has  been  dismissed  for  want 
of  prosecution,  wherein  a  finding  or  verdict  of  not  guilty  has  resulted, 
wherein  his  or  her  case  has  been  continued  without  a  finding  for  a  cer- 
tain period  of  time  and  then  dismissed,  or  wherein  the  arrests  were  for 
the  following  misdemeanors:  —  drunkenness,  simple  assault,  speed- 
ing, minor  traffic  violations,  affray  or  disturbance  of  the  peace;  pro- 
vided, that  the  date  of  disposition  of  said  offenses  was  five  years  or 
more  prior  to  the  date  of  such  refusal,  barring  from  employment  or 
discharge:  (B)  to  refuse  to  hire  or  employ,  or  to  bar  or  discharge 
from  employment,  any  person  by  reason  of  his  failure  to  furnish  in- 
formation regarding  his  conviction  of  any  misdemeanor  where  such 
conviction  occurred  more  than  five  years  prior  to  the  date  of  such 
refusal,  barring  from  employment  or  discharge,  unless  such  person 
was  punished  by  imprisonment,  or  unless  such  individual  has  been 
convicted  of  any  offense  within  five  years  of  such  date.  An  applica- 
tion form  for  employment  which  contains  an  inquiry  as  to  the  police 
record  of  the  applicant  shall  include  a  statement  that  no  applicant 
shall  be  required  to  furnish  any  information  of  his  or  her  first  arrest 
for  any  misdemeanor  or  felony  which  did  not  result  in  a  conviction, 
unless  court  action  is  pending,  nor  shall  such  applicant  be  required 
to  furnish  information  on  any  complaint  which  was  dismissed  for 
want  of  prosecution  or  which  resulted  in  the  case  being  continued 
without  a  finding  for  a  certain  period  of  time  and  then  dismissed, 
or  which  resulted  in  a  finding  or  verdict  of  not  guilty,  nor  shall 
such  applicant  be  required  to  furnish  any  information  of  arrests 
for  the  following  misdemeanors:  —  drunkenness,  simple  assault, 
speeding,  minor  traffic  violations,  afiray  or  disturbance  of  the  peace; 
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provided,  that  the  date  of  disposition  of  said  offenses  was  five  years 
or  more  prior  to  the  filing  of  said  application;  and  that  no  applicant 
shall  be  required  to  furnish  any  information  concerning  any  conviction 
of  a  misdemeanor  which  occurred  more  than  five  years  prior  to  the 
date  of  such  application  for  employment  unless  the  applicant  was 
sentenced  to  imprisonment  upon  conviction  of  such  misdemeanor, 
or  such  individual  has  been  convicted  of  any  offense  within  five  years 
of  such  date. 

"Nothing  herein  contained  shall  be  construed  to  bar  the  appli- 
cation of  section  thirty-four  of  chapter  ninety-four  C  relative  to  the 
expungement  of  records. 

"Approved  June  15,  1972." 


Note:  Attention  is  directed  to  G.L.  Chapter  276,  §  lOOA,  relative  to  the  sealing 
of  records  of  criminal  appearances  and  criminal  dispositions.  This  statute  con- 
tains the  same  requirement  as  to  employment  applications  which  appears  in  G.L. 
Chapter  4,  §  7. 

BREATHALYZER  TESTS 

G.L.  Chapter  90,  §  24,  contains  the  following  provision : 

"(e)  In  any  prosecution  for  a  violation  of  paragraph  (1)  (a)  of 
this  section,  evidence  of  the  percentage,  by  weight,  of  alcohol  in  the 
defendant's  blood  at  the  time  of  the  alleged  offense,  as  shown  by 
chemical  test  or  analysis  of  his  blood  or  as  indicated  by  chemical 
test  or  analysis  of  his  breath,  shall  be  admissible  and  deemed  relevant 
to  the  determination  of  the  question  of  whether  such  defendant  was 
at  such  time  under  the  influence  of  intoxicating  liquor  .  .  ." 

This  subsection  (e)  specifically  states  that  the  test  shall  be  of 
the  alcohol  content  in  the  defendant's  blood  by  "weight."  In 
the  opinion  of  some  the  Breathalyzers  which  are  in  use  general- 
ly test  the  content  by  volume  and  not  by  .weight  as  indicated  by 
G.L.  Chapter  90,  §  24  (e). 

To  set  at  rest  any  possible  doubt,  we  recommend  the  follow- 
ing draft  act. 

1973  DRAFT  ACT 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  Gen- 
eral Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

Section  1.  The  first  sentence  of  paragraph  (e)  of  subdivision  1 
of  section  24  of  chapter  90  of  the  general  laws  is  hereby  amended  by 
adding  after  the  word  "weight"  the  words  "or  by  volume." 


182 


JUDICIAL  COUNCIL 


P.D.  144 


DRAFT  ACTS  RECOMMENDED 
TO  THE  1973  GENERAL  COURT 


Subject  Matter 

Page  In 

This 
Report 

Service  Of  Retired  Judges 

25 

The  Appointment,  Powers,  And  Duties  Of  Guardians 
And  Conservators  For  The  MentaUy  Retarded 

46 

Permitting  The  Deposit  Of  Funds  Of  An  Unsettled 
Estate  in  Certain  Banks 

51 

Authorizing  The  District  Attorney  For  The  Northern 
District  To  Summons  Special  Grand  Juries 

120 

Breathalyzer  Tests 

181 

P.D.  144 


JUDICIAL  COUNCIL 


183 


INDEX  OF 

1973  HOUSE  AND  SENATE  BILLS 

ON  SUBJECTS  DISCUSSED  IN 

THIS  FORTY-EIGHTH  REPORT  FOR  1972 


1973 
Bill 

Number 


Subject  Matter 

Relative  to  the  impanelling  of  grand  jurors 

Providing  for  temporary  service  by  certain  retired  justices  and 
judges 

Providing  for  clear,  simple,  and  understandable  eviction  no- 
tices and  writs 

According  full  legal  rights  to  children  born  out  of  wedlock . . . 

Prohibiting  admission  of  evidence  of  disbelief  in  God  to  af- 
fect credibility  of  a  witness 

Establishing  certain  rights  for  unwed  fathers 

Investigation  and  study  relative  to  grand  jury  system 

Relative  to  the  rearrangement,  simplification,  and  methods  of 
amending  the  constitution 

Lowering  the  prima  facie  level  of  presumption  of  operating 
under  the  influence  of  intoxicating  liquor 

Providing  for  trial  by  jury  of  certain  civil  cases  in  the  Boston 
Municipal  Court  which  have  been  transferred  from  the  Supe- 
rior Court 

Regulating  eligibility  for  release  on  bail 

Amending  the  law  providing  that  blood  measurements  are  to 
be  considered  as  volume  measurements  in  determining  the  pri- 
ma facie  level  of  presumption  of  operating  under  the  influence 
of  intoxicating  liquor 

Relative  to  temporary  service  by  certain  retired  chief  justices 
and  associate  justices 

Providing  for  a  hearing  prior  to  attachment  of  property 

Relative  to  service  by  deputy  sheriff's  and  constables  of  notices 
to  quit  relative  to  residential  premises 

Phasing  out  the  office  of  special  justice 

Requiring  appeals  in  district  court  criminal  cases  to  be  taken 
to  juries  of  six  in  the  district  courts 

Authorizing  the  chief  justice  under  certain  circumstances  to 
alter  judicial  districts 


Page  In 

This 
Report 


S  13 
S  23 

S  597 

S  640 
S  649 

S  676 

S  693 

S  708, 
S709 

S  713 
S  752 


S  760 
H  200 


H  457 

H  1221 
H  1222 

H  1732 
H  1734 

H  1735 


184 


JUDICIAL  COUNCIL 


P.D.  144 


1973 

Bill 

Number 


Subject  Matter 

Providing  for  transfer  of  certain  jury  of  six  cases  and  provid- 
ing for  appeal  of  these  cases  to  the  intermediate  appellate  court 

Making  certain  changes  in  the  small  claims  procedure  in  the 
district  courts 

Amending  the  law  which  admits  a  person  to  bail 

Providing  for  the  imposition  of  civil  forfeitures  for  environ- 
mental violations 

Requiring  the  State  Secretary  to  prepare  lists  of  qualified  jurors 
and  perform  certain  duties  relative  thereto 

Requiring  the  posting  of  a  surety  bond  in  certain  environmen- 
tal suits 

Relative  to  the  sufficiency  of  notices  to  determine  leases  and 
estates  at  will 

Providing  that  children  born  out  of  wedlock  be  considered  le- 
gitimate children  of  natural  parents  and  be  entitled  to  all  rights 
and  privileges 

Providing  for  trials  of  small  claims  cases  in  district  courts  be- 
fore removal  to  the  Superior  Court 

Providing  that  a  defendant  in  a  criminal  case  who  intends  to 
rely  upon  the  defense  of  alibi  or  insanity  give  notice  to  the 
prosecuting  attorney  and  for  reciprocal  discovery  in  behalif  of 
such  defendant 

Establishing  the  office  of  circuit  court  justice  of  the  district 
courts 

Providing  that  district  attorneys  be  granted  the  authority  to 
convene  special  grand  juries 

Providing  for  a  change  in  the  law  relative  to  small  claims  pro- 
cedure in  district  courts 

Providing  that  certain  married  women  be  authorized  to  use 
their  maiden  name  after  filing  notice  of  intent 

Providing  that  the  district  attorney  for  the  Northern  District 
be  authorized  to  summons  special  grand  juries 

Relative  to  the  procedure  for  the  election  of  jurors 

Relative  to  the  appointment,  powers  and  duties  of  guardians 
and  conservators  for  the  mentally  retarded 

Providing  for  reciprocal  pretrial  discovery  in  criminal  cases. . 

Providing  for  the  creation  of  circuits  for  the  assignment  of 
district  court  judges 


Page  In 

This 
Report 


H  1736 

H  1739 

H  1747 
H  1924 

H  2119 

H  2316 

H  2519 

H  2699 

H  2705 
H  3064 


H 

3069 

H 

3076 

H 

3480 

H 

3685 

H 

3687 

H  3689 

H 

3819 

H 

3820 

H  4547 

125 

62 
69 

129 
16 

142 
66 

164 
62 

121 
22 

120 

62 

51 

120 
16 

29 
121 

22 


Public  Document  No.   144 


JUDICIAL  COUNCIL 

OF 
MASSACHUSETTS 


A^Goveinnient  Documents 
^^  -       Co!  edi-'^ 
MAR  2  5  1974 

:r:lt^'  of  Massachusetts 


FORTY-NINTH  REPORT 

1973 

JUDICIAL  DISCIPLINE 
AND  REMOVAL 

PRIVILEGED  COMMUNICATIONS 

ATTACHMENTS 

ENVIRONMENTAL  COURTS 

"SPLIT  SENTENCES" 

(Complete  Table  of  Contents  on  Pages  1-2) 


Publication  of  this  Document  Approved  by  Alfred  C.  Holland,  State  Purchasing  Agent 
2M-2-74-083138  Estimated  Cost  Per  Copy  $1.80 


Public  Document  No.  144 


/^A 


s% 


FORTY-NINTH  REPORT 

Judicial  Council  of  Massachusetts 

- 1973  - 

CONTENTS  OF  THIS  REPORT 

THE   ACT   CREATING   THE   JUDICIAL   COUNCIL     10 

MEMBERSHIP  OF  THE  JUDICIAL  COUNCIL  9 

TABLE    OF   LEGISLATION    REFERRED    TO    THE 

JUDICIAL  COUNCIL  IN  1973  5 

TABLE    OF    DRAFT    ACTS    RECOMMENDED    BY 
THE  JUDICIAL  COUNCIL  TO  THE 
GENERAL  COURT  IN  1973  181 

INDEX  OF  SOME  1974  HOUSE  AND  SENATE  BILLS 

ON  SUBJECTS  DISCUSSED  IN  THIS  REPORT        182 

GENERAL  OBSERVATIONS  ON  THE  JUDICIAL 

SYSTEM 11 

L     ADMINISTRATION  OF  JUSTICE  17 

A.  Establishment  of  An  Ecology  Court 18 

B.  Establishment  of  An  Environmental  Court? 30 

C.  Land  Court  Hearings  Prior  to  Eminent  Domain  ,. .  34 

D.  Land  Takings  —  Lack  of  Authority 37 

E.  Judicial  Removal  and  Discipline 39 

F.  Powers  of  the  Chief  Justice  of  the  Superior  Court     67 

G.  Equity  Power  in  Consumer  Cases 73 

H.      A  Study  of  the  District  Courts 75 


2  JUDICIAL  COUNCIL  P.D.  144 

n.    PRACTICE  IN  THE  COURTS  76 

A.  Videotape  Depositions 81 

B.  Voluntary  Associations  —  Service  of  Process         87 

C.  Trustee  Process,  Attachments,  Repossessions,  and 
Proceedings  After  Judgment,  (see  p.  90) 93 

in.  PROBATE  139 

A.  Privileged  Communications  In  Custody  Cases       139 

B.  Public   Conservators 141 

C.  Custodians  For  Minors  —  Insurance  Policies 145 

IV.  CRIMINAL  LAW  AND  PRACTICE  148 

A.  Impeachment  of  Witnesses  for  Prior  Conviction 

of  Crime  148 

B.  Service  of  Criminal  Process  on  Domestic 
Corporations  150 

C.  "Split  Sentences"  —  Partial  Suspensions 154 

D.  Criminal  Records  —  Expunging 156 

E.  Criminal  Intelligence  Information 158 

F.  Forgery  of  Travelers  Checks 164 

V.  TORTS 167 

A.     Liability  of  Medical  Panels 167 

VL  PROPERTY  169 

A.     Tenancies  by  the  Entirety  —  Abolition 169 

Vn.  THE  EXECUTIVE  BRANCH  176 

A.     An  Executive  Transition  Statute 177 

Retained  For  Further  Consideration  in  1974 

An  Act  Providing  Indemnification  For  Certain  Claims 
Against  Persons  Caring  For  Children  Placed  in  Their 
Homes  By  The  Division  of  Family  and  Children's 
Services  Or  Agency  Licensed  By  The  Division.  Re- 
solves, 1973  Ch.  41 


December,   1973 

THE  HONORABLE  FRANCIS  W.  SARGENT, 

Governor  of  Massachusetts 

Dear  Governor  Sargent: 

In  accordance  with  the  provisions  of  Section  34 A  of  the 
General  Laws,  we  have  the  honor  to  transmit  the  Forty-Ninth 
Report  of  the  Judicial  Council  for  the  year  1973. 


THOMAS  D.  BURNS 
LIVINGSTON  HALL 
JACOB  LEWITON 
FREDERICK  M.  MYERS,  JR. 
ALFRED  L.  PODOLSKI 
WILLIAM  I.  RANDALL 
PAUL  T.  SMITH 
JOHN  V.  SPALDING 
ARTHUR  A.  THOMSON 
JAMES  L.  VALLELY 


P.D.   144 


JUDICIAL  COUNCIL 


1973  HOUSE  AND  SENATE  BILLS 
REFERRED  TO  THE  JUDICIAL  COUNCIL 


1973 

Bill 

Number 

1973 
Resolve 
Chapter 

Subject  Matter 

Page  In 

This 
Report 

S        587 

30 

An  Act  to   permit  only   convictions  of 
past    crimes    involving    dishonesty    or 
false  statement  to  be  used  in  impeach- 
ing a  witness 

148 

S        611 

57 

An  Act  to  revise  the  amount  of  weekly 
income  exempt  from  execution 

132 

S        632 

40 

An  Act  relating  to  the  powers  and  duties 
of   the   chief  justice   of  the   superior 
court 

67 

S        654 

41 
51 

An  Act  providing  indemnification  for  cer- 
tain claims  against  persons  caring  for 
children  etc.               

2 

S        675 

An    Act    giving    the    district    courts 
equity   power   in   the   area  of   unfair 
and  deceptive  trade  practices 

73 

S        687 

57 

An  Act  to  regulate  the  use  of  prejudg- 
ment trustee  process 

95 

S        688 

29 

An  Act  permitting  custodians  under  the 
uniform    gifts    to    minors    act    to    be 
designated  beneficiary  of  an  insurance 
policy  or  an  annuity  contract 

145 

S        756 

15 

An  Act  repealing  or  abolishing  tenancy 
by  entirety 

HOUSE  BITJS 

169 

H       462 

93 

An  Act  expunging  the  record  of  any  per- 
son   arrested    for    a    crime    and    not 
brought  to  trial 

156 

JUDICIAL  COUNCIL 


P.D.  144 


1973 

Bill 

Number 


1973 
Resolve 
Chapter 


Subject  Matter 


This 
Page  In 
Report 


H       473 


13 


H  848 

H  853 

H  1044 

H  1221 

H  1373 

H  1749 

H  1936 

H  2310 

H  2312 


9 
15 

57 

57 

33 

57 

34 
120 

57 


H     2509 


57 


An  Act  prohibiting  the  commonwealth 
from  utilizing  eminent  domain  privi- 
leges to  take  property  for  which  the 
owner  of  such  property  has  obtained  a 
court  injunction  against  the  common- 
wealth and/or  its  agents  for  unlawful 
acts    committed 

An  Act  establishing  an   ecology  court. 

An  Act  abolishing  tenancy  by  the  en^ 
tirety 

An  Act  prohibiting  waiver  of  exemptions 
from  execution ■ 

An  Act  providing  for  a  hearing  prior  to 
attachment  of  property 

An  Act  concerning  confidential  commu- 
nications between  patients  and  psycho- 
therapists  


An  Act  to  provide  for  due  process  hear- 
ings prior  to  attachments,  reposses- 
sions, and  similar  prejudgment  invol- 
untary transfers  of  property 

An  Act  providing  for  public  conservators 

An  Act  providing  for  control  of  criminal 
intelligence  information 


An  Act  providing  for  the  protection  of 
judgment  debtors  and  judgment  credi- 
tors against  an  inability  of  the  debtor 
to  satisfy  a  judgment  and  maintain 
himself  and  his  family 


An  Act  providing  that  the  attorney  gen- 
eral may  file  a  certificate  to  dissolve 
attachments  in  actions  and  claims  aris- 
ing out  of  the  operation  of  motor  ve- 
hicles owned  by  the  commonwealth 


P.D.  144 


JUDICIAL  COUNCIL 


1973 
Bill 

Number 


1973 
Resolve 
Chapter 


Subject  Matter 


Page  In 

This 
Report 


H  3068 


H  3070 


H  3324 


31 


57 


H  3477 


H  4336 


H  4342 


H  4529 


H  4532 


H  5311 


H  5312 


H  5318 


35 


15 


36 


57 


11 


14 


37 


38 


An  Act  granting  immunity  from  dam- 
ages to  physicians  and  hospitals  as  a 
result  of  actions  taken  by  medical 
committees 

An  Act  concerning  the  due  process  no- 
tice and  hearing  for  provisional  reme- 
dies as  it  applies  to  non-consumers 

An  Act  providing  for  the  protection  of 
judgment  debtors  and  judgment  credi- 
tors against  an  inability  of  the  debtor 
to  satisfy  a  judgment  and  maintain 
himself  and  his  family  ....■....^..: 

An  Act  providing  for  service  of  process 
on  domestic  corporations  in  certain 
criminal  matters 

An  Act  relative  to  the  preference  of  joint 
tenancy  over  tenancy  by  the  entirety 
in  certain  conveyances  of  real  property 

An  Act  providing  for  partial  suspension 
of  execution  of  certain  sentences  in  the 
district    court 

An  Act  relative  to  deposits  paid  by  a 
defendant  to  dissolve  an  attachment 

An  Act  establishing  a  judicial  grievance 
board 

An  Act  requiring  a  hearing  before  the 
land  court  before  property  is  taken  by 
eminent  domain 

An  Act  establishing  procedures  for  the 
taking  of  oral  depositions  and  other 
evidence  by  videotape 

An  Act  further  regulating  the  service  of 
a  summons  or  other  legal  papers  on 
voluntary   associations 


167 


109 


126 


150 


170 


154 


138 


34 


76 


87 


JUDICIAL  COUNCIL 


P.D.  144 


1973 

1973 

Page  In 

Bill 

Resolve 

Subject  Matter 

This 

Number 

Chapter 

Report 

An    Act    establishing    an   environmental 

H     5332 

9 

court   at  the   superior   court  level   to 
have  exclusive  jurisdiction  of  all  en- 

32 

vironmental  matters 

30 

H     5682 

An  Act  to  include  the  term  traveller's 

check  or  cheque  within  the  scope  of  the 

general     laws     pertaining    to     crimes 

against    currency 

164 

Res.  1973 

Ch.  6 

Transition  of  the  Executive  Branch  

176 

Note:    We  have  made  minor  corrections  in  reprinting  some  bills  referred  to  us  in 
which  typographical  errors  appeared. 


P.D.   144  JUDICIAL  COUNCIL 

MEMBERS  OF  THE  COUNCIL 
(DECEMBER,  1973) 

JOHN  V.  SPALDING  of  Newton  Highlands,  Chairman 

ARTHUR  A.  THOMSON  of  North  Andover 

THOMAS  D.  BURNS  of  North  Andover 

LIVINGSTON  HALL  of  Concord 

JACOB  LEWITON  of  Belmont 

FREDERICK  M.  MYERS  Jr.  of  Lenox 

ALFRED  L.  PODOLSKI  of  Dedham 

WILLIAM  I.  RANDALL  of  Framingham 

PAUL  T.  SMITH  of  Boston 

JAMES  L.  VALLELY  of  West  Newton 


JAMES  B.  MULDOON  of  Weston,  Secretary 
Two  Center  Plaza,  Boston,  Mass.  02108 


INQUIRIES  CONCERNING  THE  JUDICIAL  COUNCIL 

This  report  is  distributed  by  the  Public  Document  Room  at 
the  State  House  in  Boston.  Copies  are  sent  to  all  members  of 
the  legislature,  judges,  clerks  of  court,  libraries,  city  and  town 
clerks,  and  many  others.  As  long  as  the  supply  lasts,  copies  of 
this  report  and  also  copies  of  some  earlier  reports  can  be  ob- 
tained, without  charge,  by  requesting  them  from  the  Public 
Document  Room,  State  House,  Boston,  Massachusetts  02133. 

Persons  interested  in  matters  under  consideration  by  the  Ju- 
dicial Council  and  in  the  improvement  of  the  judicial  system  of 
the  commonwealth  are  invited  to  communicate  with  the  Secre- 
tary of  the  Judicial  Council,  James  B.  Muldoon,  2  Center  Plaza. 
Boston,  Massachusetts  02108. 


10  JUDICIAL  COUNCIL  P.D.   144 

JUDICIAL  COUNCIL 
G.L.  (Ter.  Ed.)  Chapter  221,  §§  34A-34C 

The  Judicial  Council  Was  Established  To  Make  A  Continuous 
Independent  Study  Of  The  Organization,  Procedure,  And 
Practice  Of  The  Courts. 

The  Council  Makes  Recommendations  Requested  By  The 
Legislature  And  Suggests  Improvements  In  The  Administration 
Of  Justice. 

Statutory  Authority 

Section  34 A.  There  shall  be  a  Judicial  Council  for  the  continuous 
study  of  the  organization,  rules  and  methods  of  procedure  and  practice  of 
the  judicial  system  of  the  Commonwealth,  the  work  accomplished,  and 
the  results  produced  by  that  system  and  its  various  parts.  Said  council 
shall  be  composed  of  the  chief  justice  of  the  supreme  judicial  court  or 
some  other  justice  or  former  justice  of  that  court  appointed  from  time  to 
time  by  him;  the  chief  justice  of  the  superior  court  or  some  other  justice 
or  former  justice  of  that  court  appointed  from  time  to  time  by  him;  the 
judge  of  the  land  court  or  some  other  judge  or  former  judge  of  that  court 
appointed  from  time  to  time  by  him;  the  chief  justice  of  the  municipal 
court  of  the  city  of  Boston  or  some  other  justice  or  former  justice  of  that 
court  appointed  from  time  to  time  by  him;  one  judge  of  a  probate  court 
in  the  Commonwealth  and  one  justice  of  a  district  court  in  the  Common- 
wealth and  not  more  than  four  members  of  the  bar  all  to  be  appointed  by 
the  governor,  with  the  advice  and  consent  of  the  executive  council.  The 
appointment  by  the  governor  shall  be  for  such  periods  not  exceeding  four 
years,  as  he  shall  determine. 

Section  34 B.  The  Judicial  Council  shall  report  annually  on  or  before 
December  first  to  the  governor  upon  the  work  of  the  various  branches  of 
the  judicial  system.  Said  council  may  also  from  time  to  time  submit  for 
the  consideration  of  the  justices  of  the  various  courts  such  suggestions  in 
regard  to  rules  of  practice  and  procedure  as  it  may  deem  advisable. 

Section  34C.  No  member  of  said  council,  except  as  hereinafter  pro- 
vided, shall  receive  any  com.pensation  for  his  services,  but  said  council 
and  the  several  members  thereof  shall  be  allowed  from  the  state  treasury 
out  of  any  appropriation  made  for  the  purpose  such  expenses  for  clerical 
and  other  services,  travel  and  incidentals  as  the  governor  and  council  shall 
approve.  The  secretary  of  said  council,  whether  or  not  a  member  thereof, 
shall  receive  from  the  Commonwealth  a  salary  of  ten  thousand  dollars. 


We  ask  that  consideration  be  given  for  additional  funding 
for  staffing,  publications  and  research  assistance.  We  are  hand- 
icapped in  these  areas. 
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GENERAL  OBSERVATIONS 
ON  THE  JUDICIAL  SYSTEM 


Pursuant  to  our  statutory  assignment  to  make  a  study  of  the 
judicial  system  of  the  Commonwealth  and  the  results  produced 
by  that  system,  we  have  some  general  observations  to  make  in 
addition  to  those  which  may  be  made  in  connection  with  the 
various  specific  legislative  and  other  matters  which  we  have 
studied  during  the  past  year. 

As  in  the  past,  we  renew  our  continued  recommendations  for 
such  additional  justices  as  may  be  reasonably  needed  in  the 
superior  court.  In  past  years  we  have  used  a  "rule  of  thumb" 
and  have  suggested  one  superior  court  justice  for  every  100,000 
in  the  population.   We  renew  this  suggestion. 

The  use  of  retired  justices  under  the  control  of  and  at  the 
discretion  of  the  chief  justices  continues  to  have  our  support. 

We  renew  our  constant  recommendation  for  gradual  phasing 
out  of  the  special  justices  of  the  district  courts.  In  our  50th 
report  we  will  deal  further  with  this  subject.  The  introduction 
of  a  circuit  court  system  in  the  district  courts,  with  full-time 
judges  to  receive  assignments  where  they  may  be  most  useful 
in  the  administration  of  justice,  is  a  goal  to  be  reached  with  all 
deliberate  speed. 

In  this  report  we  recommend  a  constitutional  amendment  to 
permit  a  commission  to  handle  problems  of  judicial  misconduct. 
We  do  not  at  this  time  make  specific  recommendations  on  the 
precise  language  of  the  legislation  establishing  the  commission, 
and  we  are  of  the  opinion  that  the  constitutional  amendment 
need  not,  and  should  not  be  so  precise  as  to  require  the  invo- 
cation of  the  amendment  procedure  to  the  constitution  in  order 
to  alter  the  law  which  would  govern  the  activities  of  such  a  com- 
mission, if  authorized  by  the  general  court  and  the  people. 

We  continue  to  recommend  improvements  in  the  system  of 
jury  selection.    (48th  Report  p.  16). 
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We  have  continued  to  support  a  court  rule  to  govern  plea 
negotiations;  we  still  observe  that  90%  or  more  criminal  cases 
involve  pleas  of  guilty,  and  that  this  statistic  has  obtained  for 
more  than  fifty  years. 

The  areas  where  thought  and  effort  might  be  concentrated 
to  great  advantage,  for  the  purpose  of  improving  our  judicial 
system,  include  (1)  Judicial  selection,  removal,  compensation, 
and  education;  (2)  the  value  of  a  state  court  administrator  and 
state-wide  budget  system;  (3)  the  recording  of  judicial  proceed- 
ings for  later  review,  including  depositions;  (4)  pre-sentence 
investigations,  pre-trial  diversions,  and  negotiated  pleas;  (5)  in- 
novations in  trial  procedures;  (6)  the  use  of  professional  pros- 
ecutors in  all  courts;  (7)  the  effect  of  "Judicare"  i.  e.  pre-paid 
legal  service;  (8)  judicial  supervision  of  juveniles  after  release 
to  public  and  private  agencies;  and  pre-trial  detainer  of  certain 
juveniles. 

These  and  other  matters  are  of  concern  to  us  and  to  those 
who  labor  to  improve  the  judicial  system. 

Without  endorsing  any  particular  measure,  we  generally  sup- 
port efforts  to  make  progress  in  these  areas  and  welcome  sug- 
gestions from  all  sources  as  to  how  further  progress  can  be  made. 

We  shall  be  especially  concerned  with  the  new  practice  act 
(c.  1114  of  1973)  and  with  the  manner  in  which  the  new  rules 
of  civil  and  appellate  procedure  work  out  in  practical  operation. 

The  Cost  Of  Justice 

For  the  last  several  years  legislation  has  been  filed  for  the 
purpose  of  providing  for  the  assumption  of  the  costs  of  the 
operation  of  some  or  all  of  the  courts  by  the  commonwealth. 

The  American  Judicature  Society  has  made  a  report  dated 
January  15,  1974  which  deals  with  the  subject  of  financing 
our  courts. 

It  is  asserted  that  the  present  system  calls  for  the  common- 
wealth to  pay  20%  of  the  costs  and  the  counties  to  pay  80%. 
Within  this  spectrum  there  appear  to  be  a  number  of  incon- 
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sistencies  and  a  number  of  situations  where  court  facilities  vary 
from  the  sumptuous  to  the  grossly  inadequate. 

The  report  of  the  American  Judicature  Society  suggests  that 
the  first  step  is  for  the  commonwealth  to  assume  the  costs  of 
the  supreme  judicial  court,  the  appeals  court,  the  land  court 
and  the  superior  court/  In  the  second  phase  the  costs  of  the 
probate  courts  would  be  assumed,  and  in  the  third  phase,  the 
costs  of  all  other  courts  would  be  assumed. 


Office  of  Judicial  Administration 

The  report  of  the  American  Judicature  Society  states: — 

"As  a  co-equal  branch  of  government,  the  judiciary  should 
be  free  to  manage  its  own  affairs.  Although  the  power  to  deter- 
mine how  much  money  the  court  system  can  spend  is  vested 
properly  in  the  legislative  branch,  once  that  determination  has 
been  made,  the  courts  themselves  should  be  free  to  determine 
how  the  money  should  be  spent." 

The  development  of  a  single  administrative  system  under 
the  Executive  Secretary  of  the  Supreme  Judicial  Court  is  one 
which  has  more  and  more  support.  We  take  no  position  in  this 
area  at  this  time  but  believe  that  it  is  significant  to  build  the 
best  system  possible  for  the  efficient  management  of  the  judi- 
cial department  at  the  lowest  cost  consistent  with  meaningful 
service  to  the  citizen. 

The  Meaningful  Opportunity  to  be  Heard 

In  many  instances  the  legislation  recently  enacted,  coupled 
with  new  decisions  and  court  rules,  has  resulted  in  the  necessity 
for  many  additional  hearings  in  our  courts: 

1.  No  tenant  may  be  dispossessed  without  a  judicial 
hearing  (unless  there  is  an  abandonment,  etc.). 

2.  No  real  estate  attachment  can  be  made  without  a 
hearing. 


^By  House  No.  449  of  1974  the  commonwealth  would  pay  the  costs  of  operating 
the  Supreme  Judicial,  the  Appeals  Court  and  the  Land  Court,  all  of  which  have 
state-wide  jurisdiction. 
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'  3.  Attachment  of  money  or  property  by  Trustee  Pro- 
cess can  not  be  accomplished  without  a  prior  judi- 
cial hearing. 

4.  Repossession  of  consumer  credit  transaction  "col- 
lateral" such  as  furniture,  automobiles,  etc.,  can 
no  longer  be  obtained  without  a  hearing. 

There  are  other  instances  where  the  courts  are  required  to 
give  debtors  and  "consumers"  an  opportunity  to  have  a  judicial 
determination  of  the  right  of  the  creditor  to  deprive  them  of 
money  for  property. 

We  make  the  observation  that  this  expansion  of  consumer 
and  tenant  protection  necessarily  increases  the  volume  of  judi- 
cial business.  It  is  another  reason  to  plan  for  additional  judi- 
cial manpower  and  facilities. 

In  the  district  courts  special  justices  have  not  been  authori- 
zed to  hear  matters  dealing  with  the  repossession  of  consumer 
collateral. 

In  criminal  cases  a  full  hearing  is  required  before  the  dis- 
trict court  judge  is  justified  in  making  a  finding  that  there  is 
probable  cause  to  hold  an  accused  for  action  by  the  Grand  Jury. 
This  requirement  has  been  recently  added  to  the  work  load  of 
the  district  court  judge. 

The  General  Court  has  acted  decisively  in  providing  for  "a 
meaningful  opportunity  to  be  heard,"  and  we  merely  state  that 
an  opportunity  to  be  heard  requires  manpower,  facilities,  and 
time  for  consideration  of  such  matters  without  undue  haste,  or 
the  opportunity  ceases  to  be  meaningful. 

We  have  discussed  some  further  extensions  of  this  philosophy 
in  this  report.  The  General  Court  may  be  called  upon  to  pro- 
vide the  added  manpower  and  facilities  that  the  acceptance  of 
these  ideas  has  made  necessary  now  and  increasingly  in  the 
future. 

Probable  Cause  Hearings 

It  is  too  soon  to  determine  the  effect  of  the  decisions  of 
Myers  v.  Commonwealth  1973  A.S.  1045,  and  Corey  v.  Com- 
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monwealth,  1973  A.S.  1237  under  which  the  Supreme  Judi- 
cial Court  held  that  in  a  criminal  proceeding  in  the  district 
courts,  the  judge  must  announce  beforehand  whether  he  is  hold- 
ing a  trial  on  the  merits  or  a  hearing  to  determine  "probable 
cause"  to  bind  over  the  accused  for  action  by  the  grand  jury. 

Under  the  rules  found  in  these  decisions,  the  "probable  cause" 
hearing  requires  that  the  "magistrate  should  dismiss  the  com- 
plaint, when,  on  the  evidence  presented,  a  trial  court  would  be 
bound  to  acquit  as  a  matter  of  law." 

The  right  of  the  accused  to  cross  examine  the  witnesses  for 
the  prosecution  has  been  assured  and  the  accused  can  raise  any 
affirmative  defenses  that  might  be  available. 

In  the  past  such  hearings  have  sometimes  been  summary. 

There  may  be  a  further  demand  on  the  time  and  facilities  of 
the  district  courts  and  the  Boston  Municipal  court. 

Increase  of  Criminal  Jorisdlction  of  the  District  Courts 

Another  significant  development  of  1973  is  the  increase  in 
the  criminal  jurisdiction  of  the  district  courts  by  virtue  of  c. 
585  of  the  Acts  of  1973.  This  jurisdiction  is  concurrent  with 
that  of  the  superior  court. 

This  legislation  places  more  responsibility  on  the  judges  of 
the  district  courts  to  make  final  disposition  of  cases  which  for- 
merly were  handled  in  the  superior  court  after  indictment  by 
the  grand  jury.  An  added  volume  of  work  is  likewise  placed  on 
the  probation  facilities  of  the  district  courts. 

The  New  Rules  of  Civil  Procedure 

On  July  1,  1974  the  new  rules  of  civil  procedure  will  go  into 
effect.  These  rules  and  the  statutory  changes  that  were  made 
necessary  so  that  they  could  be  enacted  will  have  what  might 
best  be  termed  a  "shake-down  cruise"  until  they  are  widely  un- 
derstood and  appreciated  by  bench  and  bar.  There  is  no  existing 
text  book  or  body  of  decisions  under  Massachusetts  law  to  which 
judges  and  lawyers  may  readily  turn  for  an  understanding  of 
the  rules. 
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Because  they  are  based  on  the  Federal  Rules  of  Civil  Pro- 
cedure, it  is  anticipated  that  many  problems  will  be  resolved 
by  following  the  precedents  of  the  Federal  Rules.  Text  material 
relating  to  the  Federal  Rules  is  available. 

There  are  instances  which  may  require  further  refinements 
of  the  rules,  and  there  are  instances  where  further  legislation  is 
going  to  be  necessary. 

There  is  then  a  need  at  this  time  for  a  real  spirit  of  con- 
structive cooperation  between  bench  and  bar  to  the  end  that 
the  work  of  the  courts  will  be  made  more  efficient  by  the  use 
of  the  new  rules.  It  is  hoped  that  the  rules  will  not  be  given 
strict  and  overly  technical  interpretations  and  that  the  bench 
will  tend  towards  liberality  in  the  allowance  of  amendments 
and  corrections. 

Questions  have  already  arisen  as  to  certain  aspects  of  the 
rules.  In  Rule  53,  for  example,  it  might  be  urged  that  it  was 
within  the  power  of  the  court  to  require  the  parties  in  a  case  to 
pay  the  cost  of  the  master  or  auditor. 

In  the  enactment  of  Chapter  1114  of  the  Acts  of  1973,  Sec- 
tion 62,  the  new  "right  of  privacy"  was  inadvertently  omitted 
from  the  revised  version  of  G.L.  Ch.  214. 

These  are  samples  of  the  type  of  problems  that  need  cor- 
rection as  rapidly  as  possible  as  we  commence  to  work  with 
the  new  rules  of  civil  procedure  and  the  "Act  Improving  the 
Procedure  in  Civil  Trials  and  Appeals"  (Ch.  1114  of  1973). 

The  Judicial  Council  will  be  receptive  to  suggestions  from 
any  source  as  to  how  the  new  rules  and  statutes  might  fail  to 
meet  expectations  and  as  to  how  improvements  and  amend- 
ments may  be  made  that  any  injustice  or  inefficiency  is  soon 
eliminated. 

We  are  handicapped  in  our  work  by  insufficient  funds  for 
adequate  staffing,  research  assistance,  and  pubhcation  of  reports 
other  than  our  annual  report. 
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A.  ESTABLISHMENT  OF  AN  ECOLOGY  COURT 

HOUSE  .  .  .  (1973)  ...  No.  848 


AN  ACT  ESTABLISHING  AN  ECOLOGY  COURT 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  The  General  Laws  are  hereby  amended  by  inserting 

2  after  chapter  185  A  the  following  chapter:  — 

3  CHAPTER  185  B. 

4  ECOLOGY  COURT  OF  THE  COMMONWEALTH. 

5  JURISDICTION  AND  POWERS. 

6  Section  1.     There  shall  be  in  the  commonwealth,  a 

7  court  of  the  commonwealth  known  as  the  ecology  court, 

8  in  this  chapter  called  the  court. 

9  Section  2.     The  ecology  court  shall  be  a  court  of  su- 

10  perior  and  general  jurisdiction  with  references  to  all  cases 

11  and  matters  within  its  jurisdiction;  and  no  order,  decree, 

12  judgment,  sentence,  warrant,  writ  or  process  made,  issued 

13  or  pronounced  by  it  need  set  out  any  adjudication  or  cir- 

14  cumstances  with  greater  particularity  than  would  be  re- 

15  quired  in  other  courts  of  superior  and  general  jurisdiction, 

16  and  the  like  presumption  shall  be  made  in  favor  of  pro- 

17  ceedings  of  the  court  as  would  be  made  in  favor  of  pro- 

18  ceedings  of  other  courts  of  superior  and  general  jurisdic- 

19  tion.     The    court    shall   be    a    court   of   record.     Writs, 

20  subpoenas,  citations,  orders,  notices,  executions  and  all 

21  other  processes  issued  by  the  court  shall  be  under  the  seal 

22  of  the  court,  signed  by  the  clerk,  temporary  clerk  or  an 

23  assistant  clerk,  and  bear  the  teste  of  the  judge,  and  shall 

24  run  throughout  the  commonwealth. 

25  Section  3.     The  court  shall  have  jurisdiction,  concur- 

26  rent  with  the  supreme  court  as  provided  in  section  forty- 

27  four  of  chapter  twenty-one;  with  the  supreme  and  superi- 

28  or  court  as  provided  in  section  forty-nine  of  said  chapter 

29  twenty-one;  with  the  superior  court  as  provided  in  sections 

30  one  hundred  and  forty-two  A,  one  hundred  and  forty-two 

31  B,  one  hundred  and  forty-two  E,  one  hundred  and  forty- 

32  four,  one  hundred  and  forty-seven,  one  hundred  and  fifty 

33  A  and  one  hundred  and  fifty-three  of  chapter  forty-one 

34  and  with  the  supreme  and  superior  courts  as  provided  in 

35  section  one  of  chapter  two  hundred  and  thirty-one  A.  Tlie 
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36  court  shall  also  have  jurisdiction  in  equity,  concurrent 

37  with  the  district  courts,  the  probate  courts,  the  superior 

38  court  and  the  supreme  judicial  court,  of  all  cases  and 

39  matters  so  arising. 

40  In  all  matters  within  its  jurisdiction,  the  court  shall 

41  have  all  the  powers  of  the  superior  court  in  actions  at  law 

42  and  suits  in  equity,  including  the  power  to  grant  tempo- 

43  rary   restraining   orders   and   preliminary   injunctions    as 

44  justice  and  equity  may  require.   The  court  shall  have  like 

45  power  and  authority  for  enforcing  orders,  sentences  and 

46  decrees  made  or  pronounced  in  the  exercise  of  any  juris- 

47  diction  vested  in  it,  and  for  punishing  contempts  of  such 

48  orders,  sentences  and  decrees  and  other  contempts  of  its 

49  authority,  as  are  vested  for  such  or  similar  purposes  in  the 

50  supreme  judicial  or  superior  court. 

51  Section  4.     The  court  shall  hold  its  sittings  in  Boston, 

52  but  may  adjourn  from  time  to  time  to  such  other  places 

53  as  public  convenience  may  require.  In  Suffolk  county,  the 

54  city  council  of  Boston,  and  in  other  counties,  the  county 

55  commissioners,  shall  provide  suitable  rooms  for  the  sit- 

56  tings  of  said  court  in  the  same  building  with,  or  conve- 

57  nient  to,  the  superior  court. 

58  Section  5.     The  court  shall  have  jurisdiction  through- 

59  out  the  commonwealth,  shall  always  be  open,  except  on 

60  Saturdays,  Sundays  and  legal  holidays;  provided,  that,  if 

61  the  convenience  of  the  public  so  requires,  the  court  shall 

62  be  open  on  such  Saturdays,  not  legal  holidays,  and  during 

63  such  hours  thereof,  as  the  judges  thereof  may  determine. 

64  Its  notices,  orders  and  processes  may  run  into  any  county 

65  and  be  returnable  as  it  directs. 

66  Section  6.     The  court  shall  have  a  seal  which  shall  be 

67  in  the  custody  of  its  clerk,  and  shall  be  affixed  to  all 

68  processes  issued  by  the  ecology  court  requiring  a  seal. 

69  Section  7.     The  court  shall  from  time  to  time  make 

70  general  rules  and  forms  for  procedure,  which,  before  tak- 

71  ing  effect,  shall  be  approved  by  the  supreme  judicial  court 

72  or  a  justice  thereof. 

73  Section  8.     There  shall  be  two  judges  of  the  court, 

74  one  of  whom  shall  be  appointed,  commissioned  and  quali- 

75  fied  as  judge  and  the  other  as  associate  judge.   They  shall 

76  devote  their  entire  time  during  ordinary  business  hours  to 

77  their  duties,  and  shall  not  directly  or  indirectly  engage  in 

78  the  practice  of  law.   In  case  of  a  vacancy  in  the  office  of 

79  judge,  or  of  his  illness  or  absence,  his  duties  shall  be  per- 

80  formed  by  such  associate  justice  of  the  superior  court  as 

81  the  chief  justice  thereof  may  from  time  to  time  designate. 

82  The  judge  shall  receive  a  salary  of  twenty-six  thousand 
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83  four  hundred  dollars  a  year,  but  in  no  event  more  than 

84  the  annual  salary  of  an  associate  justice  of  the  superior 

85  court. 

86  Section  9.     The  court  shall  have  a  clerk,  who  shaU  be 

87  appointed  by  the  governor  and  shall  hold  office  during 

88  good  behavior,  subject,  however,  to  retirement  under  the 

89  provisions  of  any  applicable  general  or  special  law  rela- 

90  tive  to  retirement  systems. 

91  Section  10.     In  case  of  the  absence,  death  or  removal 

92  of  the  clerk,  the  judge  may  appoint  a  temporary  clerk,  to 

93  act  until  the  clerk  resumes  his  duties  or  until  the  vacancy 

94  is  filled.    A  temporary  clerk  shall  be  paid  for  each  day's 

95  service  an  amount  equal  to  the  rate  by  the  day  of  the 

96  minimum  compensation  of  the  clerk  as  established  under 

97  sections  forty-nine  to  fifty-six,  inclusive,  of  chapter  thirty- 

98  five;  but  compensation  so  paid  to  a  temporary  clerk  for 

99  service  in  excess  of  thirty  days  in  any  one  year  shall  be 

100  deducted  from  the  salary  of  the  clerk;  provided,  however, 

101  that  if  a  clerk  is  absent  due  to  illness  or  physical  disability 

1 02  for  a  period  not  exceeding  thirty  days  in  any  year,  in  addi- 

103  tion  to  said  thirty  days,  he  shall  be  deemed  to  be  on  sick 

104  leave  and  no  such  deduction  shall  be  made.    Such  thirty 

105  days  sick  leave  or  any  portion  thereof  not  used  in  any  year 

106  may  be  accumulated,  but  shall,  in  any  event,  not  exceed 

107  one  hundred  and  eighty  days  in  any  consecutive  six-year 

108  period.    If  the  person  so  appointed  holds  an  office  or 

109  position  the  salary  or  compensation  for  which  is  paid  out 

110  of  the  treasury  of  the  commonwealth,  or  of  a  county,  or  of 

111  a  city  or  town,  he  shall  not  receive  the  salary  or  com- 

112  pensation  of  both  offices  or  positions  during  the  period  of 

113  such  temporary  service. 

114  Section  11.     The  clerk  may,  subject  to  the  approval 

115  of  the  judge,  appoint  such  number  of  assistant  clerks  as  he 

116  may  from  time  to  time  determine.    All  powers  conferred 

117  by  statute  upon  the  clerk  may  be  exercised,  subject  to  the 

118  control  of  the  clerk,  by  an  assistant  clerk.   The  clerk  shall 

119  be  responsible  for  all  official  acts  of  the  assistant  clerks; 

120  and  they  shall  be  removable  at  the  pleasure  of  the  clerk 

121  or  of  the  judge. 

122  Section  12.     The  clerk,  any  temporary  clerk  and  aU 

123  assistant  clerks  shall  be  sworn;  and  in  the  case  of  any 

124  temporary  clerk  and  of  every  assistant  clerk,  the  oath  of 

125  office  shall  be  administered  by  the  judge  who  shall,  upon 

126  administering  the  same,  forthwith  make  return  of  such  act 

127  with  the  date  thereof  to  the  state  secretary. 

128  Section  13.     The    clerk,    any    temporary    clerk    and 

129  every   assistant  clerk,  before  entering  upon  the  perfor- 
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130  mance  of  his  official  duties,  and  thereafter,  at  intervals  of 

131  not  more  than  one  year,  so  long  as  he  continues  to  hold 

132  such  office,  shall  give  to  the  city  a  bond,  conditioned  to 

133  perform  faithfully  his  official  duties,  with  a  surety  com- 

134  pany,   authorized   to  transact  business  in   the  common- 

135  v^^ealth  as  surety,  in  a  sum  approved  by  the  judge,  but  in 

136  no  event  less  than  five  thousand  dollars.    Failure  to  give 

137  such  bond  shall  be  sufficient  cause  for  his  removal. 

138  Section  14.     The  clerk,  temporary  clerk  and  assistant 

139  clerks  or  one  of  them  shall  attend  all  sessions  of  the  court 

140  and  shall  keep  a  record  of  all  its  proceedings.    The  clerk 

141  shall  have  the  care  and  custody  of  all  the  records,  books, 

142  and  papers  appertaining  to,  or  filed  or  deposited  in  his 

143  office.  The  clerk  shall  make  and  issue  writs  and  processes, 

144  shall  make  returns  of  the  housing  court,  tax  bills  of  costs 

145  and   receive   fines,   forfeitures,   fees   and   costs    accruing 

146  from  the  civil  and  criminal  business  of  the  housing  court, 

147  including  fees  for  blanks  and  copies.   The  clerk  shall  have 

148  such  other  powers  and  duties  as  the  judge  may  from  time 

149  to  time  order. 

150  The  clerk  and  assistant  clerks  of  the  court  may  sign 

151  process  issued  by  the  court,  and  court  records,  documents 

152  or  other  legal  papers  or  copies  thereof  made  or  issued  by 

153  such  clerk  or  assistant  clerks  in  conformity  with  law, 

154  except  search  warrants  and  process  authorizing  arrests  or 

155  commitments,  by  imprinting  thereon  a  facsimile  of  the 

156  signature  of  the  clerk  or  assistant  clerk;  and  such  fac- 

157  simile   signatures  shall  have  the  same  validity  as  their 

158  written  signatures. 

159  Section  15.     The  judge  may  appoint  such  number  of 

160  court  officers  for  the  coiu-t  as  the  general  court  may  from 

161  time  to  time  determine.    Any  court  officer  may  be  re- 

162  moved  for  any  cause  considered  by  the  judge  to  be  suffi- 

163  cient.   Any  vacancy  caused  by  removal  or  otherwise  may 

164  be  filled  by  the  judge.   The  court  officers  shall  attend  the 

165  sessions  of  the  housing  court,  shall  preserve  order  and 

166  may   serve   warrants,    mittimuses,    precepts,    orders    and 

167  processes  of  the  court.  Each  court  officer  shall  give  bond 

168  for  the  faithful  performance  of  his  duties  in  the  sum  of 

169  one  thousand  dollars  payable  to  the  commonwealth,  with 

170  sufficient  sureties  approved  by  the  judge.  Each  court  offi- 

171  cer,  while  on  duty  in  the  housing  court,  shall  wear  a  uni- 

172  form  approved  by  the  judge,  which  shall  be  furnished  at 

173  the  expense  of  the  commonwealth. 

174  Section  16.     The    judge    may    appoint    ecology    spe- 

175  cialists  as  the  general  court  may  from  time  to  time  deter- 

176  mine.  The  judge  may  designate  one  of  them  as  chief  eco- 
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177  logy  specialist.   All  ecology  specialists  shall  hold  office  at 

178  the  pleasure  of  the  judge,  subject,  however,  to  retirement 

179  under  the  provisions  of  any  applicable  general  or  special 

180  law  relative  to  retirement  systems.   All  ecology  specialists 

181  shall  be  knowledgeable  in  the  branch  of  science  concerned 

182  with  the  interrelationship  of  organisms  and  their  environ- 

183  ments   especially   as   manifested  by   natural   cycles   and 

184  rhythms,  community  development  and  structure  and  inter- 

185  action  between  different  kinds  of  organisms  and  state  laws, 

186  rules   and  regulations  pertaining  to  such  matters.    The 

187  ecology  specialists  shall  have  such  powers  and  perform 

188  such  duties  as  the  judge  shall  from  time  to  time  prescribe. 

189  Every  ecology  specialist  shall  be  sworn  by  the  judge,  who 

190  shall,  upon  administering  the  oath,  forthwith  make  return 

191  of  such  act  with  the  date  thereof  to  the  state  secretary. 

192  Section  17.     No  clerk,  temporary  clerk,  assistant  clerk, 

193  or  ecology  specialist  shall  be  retained  or  employed  as  an 

194  attorney  in  any  complaint,  action  or  suit  in  the  court  or 

195  which  has  been  examined  or  tried  therein. 

196  Section  18.     At  the  trial  of  any  issue  of  fact,   the 

197  judge  presiding  at  the  trial  may  appoint  a  stenographer, 

198  who  shall  be  sworn  and  shall  attend  the  trial,  or  such  part 

199  ■     thereof  as  may  be  directed,  and  perform  like  duties  and 

200  receive  the  same  compensation  therefor  as  a  stenographer 

201  appointed  by  the  superior  court  who  is  not  on  salary;  and 

202  the  sums  so  payable  for  his  attendance  at  court  and  for 

203  any  transcript  of  his  notes  or  part  thereof  furnished  to  the 

204  judge  presiding  at  the  trial  by  his  direction  shall  be  paid 

205  by  the  city  upon  the  certificate  of  the  judge. 

206  The  judge  may  employ  stenographic  service  for  the 

207  court  to  such  amount  within  the  limits  of  available  appro- 

208  priations,  the  clerk  of  the  court  may  procure  such  law 

209  books  and  such  blank  books,  blanks,  stationery  and  other 

210  incidentals  required  by  the  housing  court  as  the  judge  may 

211  approve.  Expenses  so  incurred  shall  be  paid  upon  vouch- 

212  ers  approved  by  the  judge. 

213  Section  19.     All  costs  and  expenses  of  the  housing 

214  court,  including  the  salaries  of  the  judge,  clerk,  assistant 

215  clerks,  court  officers,  housing  specialists  and  others,  shall 

216  be  paid  by  the  commonwealth.   The  clerk  of  the  housing 

217  court  shall  pay  into  the  state  treasury  of  the  common- 

218  wealth  all  sums  received  by  him  whether  as  fees,  fines, 

219  forfeitures  or  otherwise. 

220  PROCEDURE 

221  Section  20.     Proceedings  shall  be  commenced  in  the 

222  housing  court  as  follows:  —  a  criminal  case,  by  complaint 
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223  in  like  manner  as  in  a  district  court;  an  action  at  law,  by 

224  writ  in  like  manner  as  in  the  superior  court;  and  a  suit 

225  in  equity,  by  bill  or  petition  with  a  writ  of  subpoena  ac- 

226  cording  to  the  usual  course  of  proceedings  in  equity,  in 

227  like  manner  as  in  the  superior  court. 

228  The  fee  for   all  cases   and  pleadings   entered  in  the 

229  ecology  court  will  be  the  same  as  the  fee  charged  in  the 

230  superior  court  for  similar  cases  and  pleadings. 

231  Suits  in  equity  in  the  housing  court  shall  be  entered 

232  upon  a  separate  equity  docket. 

233  Section  21.     Upon  the  commencement  of  a  suit  in 

234  equity  in  the  court,  the  clerk,  at  the  request  of  the  plaintiff 

235  or  his  counsel,  shall  issue  a  subpoena  with  a  copy  of  the 

236  bill  or  petition  attached.    Such  subpoena  shall  direct  the 

237  defendant  or  defendants  to  appear  and  answer  on  or  be- 

238  fore  a  date  specified  therein,  which  shall  be  not  less  than 

239  ten  nor  more  than  fourteen  days  after  the  issuance  of  such 

240  subpoena.    Such  subpoena  shall  be  served  at  least  seven 

241  days  prior  to  the  date  specified  therein  for  appearance 

242  and  answer.   Such  subpoena  may  be  served  by  an  officer 

243  qualified  to  serve  civil  process,  by  delivery  to  the  de- 

244  fendant  of  an  attested  copy  thereof  in  any  manner  pro- 

245  vided  by  law,  including,  without  limiting  the  generality  of 

246  the  foregoing,  by  leaving  such  copy  at  the  last  and  usual 

247  place  of  abode  of  the  defendant  or,  if  the  suit  relates  to 

248  premises  of  which  the  defendant  is  owner  or  landlord,  by 

249  leaving  such  copy  at  the  place  to  which  the  rent  is  sent  or 

250  delivered  or  the  bill  for  real  estate  tax  on  such  premises 

251  is  sent  pursuant  to  section  three  of  chapter  sixty.    If  the 

252  defendant  is  a  corporation,  such  subpoena  may  be  served 

253  by  such  an  officer  by  leaving  an  attested  copy  thereof  at 

254  the  place  of  abode  of  the  president,  treasurer  or  clerk  of 

255  the  corporation,  or,  in  the  case  aforesaid,  by  leaving  such 

256  copy  at  the  place  to  which  the  rent  is  sent  or  delivered  or 

257  the  bUl  for  the  real  estate  tax  on  the  premises  is  sent  pur- 

258  suant  to  said  section  three.   Service  of  such  subpoena  may 

259  also  be  made,  within  the  time  hereinbefore  prescribed,  by 

260  the  plaintiff  by  registered  mail,  return  receipt  requested; 

261  provided,  that  an  affidavit  of  such  service  and  the  return 

262  receipt  is  filed  on  or  before  the  date  specified  in  the  sub- 

263  poena  for  appearance  and  answer  or  within  such  further 

264  time  as  the  housing  court  may  allow. 

265  Section  22.     Any  action  at  law  or  suit  in  equity  within 

266  the  jurisdiction  of  the  court  which  is  pending  in  another 

267  court  may  be  transferred  to  the  court  by  any  party  there- 

268  to:  but  no  action  at  law  or  suit  in  equity  originally  entered 

269  in  the  court  shall  be  transferred  to  any  other  court,  except 
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270  that  the   supreme  judicial  court  may   direct   any  cause 

271  pending  in  the  court  to  be  transferred  to  it  in  whole  or  in 

272  part  for  further  action  or  directions,  and  in  cases  of  par- 

273  tial  transfer  may  issue  such  orders  or  directions  in  regard 

274  to  the  part  of  such  cause  not  so  transferred  as  justice  may 

275  require. 

276  Whenever  cross  actions  between  the  Fame  parties  or 

277  two  or  more  actions,  including  for  the  purposes  hereof 

278  other  court  proceedings,  arising  out  of  or  connected  with 

279  the  same  housing  accommodation  are  pending,  one  or 

280  more  in  the  court  and  also  one  or  more  in  one  or  more 

281  district  courts  or  in  the  superior  court,  the  court,  upon 

282  motion  of  any  party  to  any  of  such  actions,  may  order  that 

283  the   action  or  actions  pending  in   the   district  court  or 

284  courts  and  in  the  superior  court,  with  all  the  papers  relat- 

285  ing  thereto,  be  transferred  to  the  court  without  the  pay- 

286  ment  of  any  entry  fee;  and  such  action  or  actions  shall 

287  thereafter  proceed  in  the  court  as  though  originally  en- 

288  tered  there. 

289  Section  23.     All  cases  in  the  court,  including  all  de- 

290  murrers,  pleas,  motions  and  the  like,  whether  interlocu- 

291  tory  or  final,  shall  be  heard  and  determined  by  the  court 

292  sitting  without  a  jury,  except  that  in  all  cases  where  a  jury 

293  trial  is  required  by  the  constitution  of  the  commonwealth 

294  or  of  the  United  States  and  the  defendant  has  not  waived 

295  his  rights  to  a  trial  by  jury,  the  cause  shall  be  forthwith 

296  tried  in  the  court  before  a  jury  selected  in  accordance  with 

297  chapter  two  hundred  and  thirty-four. 

298  Section  24.     Every  judgment,  order  and  decree  en- 

299  tered  by  the  court  shall  bear  as  its  date  the  day  when 

300  actually  entered  by  the  clerk,  and  at  the  time  of  entry  he 

301  shall  note  such  date  upon  the  judgment,  order  or  decree 

302  and  upon  the  docket.    When  a  judgment  or  decree  is 

303  entered  by  the  court  upon  a  demurrer  or  a  case  stated  or 

304  when  a  judgment  or  decree  is  entered  in  an  action  or  suit, 

305  except  in  open  court,  the  clerk  shall  forthwith  give  notice 

306  thereof  to  the  parties  or  to  their  attorneys. 

307  In  suits  in  equity  under  this  chapter,  a  final  decree  shall 

308  be  entered  although  exceptions  have  been  taken  or  a  bill 

309  of  exceptions  has  been  filed  and  allowed,  but  execution 

310  and  operation  of  the  decree  so  entered  shall  be  stayed 

311  until  the  exceptions  have  been  disposed  of  unless  the 

312  judge  who  made  the  ruling  to  which  the  exceptions  were 

313  taken  finds  that  the  exceptions  are  immaterial,  frivolous 

314  or  intended  for  delay, 

315  Section  25.     If  a  written  request  by  any  party  entitled 

316  to  appeal  from  a  decree  entered  by  the  court  in  a  suit  in 
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317  equity  is  filed  in  the  office  of  the  clerk  of  the  court  within 

318  three  days  after  the  entry  of  such  decree  in  open  court  or 

319  within  five  days  after  notice  of  the  entry  of  such  decree  is 

320  sent  to  such  party  by  the  clerk,  whichever  is  earlier,  the 

321  judge  by  whom  the  decree  was  ordered  entered  shall  re- 

322  port  the  material  facts  found  by  him  within  fourteen  days 

323  after  the  filing  of  the  request  therefor.   If  no  request  for  a 

324  report  of  material  facts  is  filed  as  aforesaid,  such  report 

325  shall  be  in  the  discretion  of  the  judge  ordering  the  decree 

326  entered.   A  request  for  a  report  of  material  facts  may  be 

327  accompanied  by  a  request  for  action  on  rulings  of  law 

328  duly  filed  during  the  trial;  and  in  case  of  such  additional 

329  request,  exceptions  may  be  taken  to  any  ruling  or  refusal 

330  to  rule  thereon  within  five  days  after  notice  of  the  action 

331  of  the  court  thereon  is  sent  by  the  clerk.    A  request  for 

332  action  on  such  requested  rulings  may  be  made  also  within 

333  five  days  after  a  report  of  material  facts  made  by  the 

334  court  in  its  discretion  without  previous  request;  and  ex- 

335  ceptions  may  be  taken  within  five  days  after  notice  of  the 

336  action  of  the  court  thereon  is  sent.   In  either  case  the  fil- 

337  ing  of  such  requests  after  trial  for  action  on  rulings  of  law 

338  shall  constitute  a  waiver  of  the  right  of  appeal  under  sec- 

339  tion  twenty-three.    In  case  exceptions  are  taken  as  herein 

340  provided,  sections  one  hundred  and  thirteen  to  one  hun- 

341  dred  and  twenty-three,  inclusive,  of  chapter  two  hundred 

342  and  thirty  one  shall  apply. 

343  Section  26.     A  party  aggrieved  by  a  final  decree  or 

344  final  judgment  of  the  court  may,  within  three  days  after 

345  the  entry  of  such  decree  in  open  court  or  within  five  days 

346  after  notice  of  the  entry  of  such  decree  is  sent  such  party 

347  by  the  clerk,  whichever  is  earlier,  appeal  therefrom  direct- 

348  ly  to  the  full  court  of  the  supreme  judicial  court;  provided 

349  that  simultaneously  with  fifing  such  appeal  or  within  such 

350  further  time  as  the  judge  or  clerk  for  cause  shown  allows, 

351  he  shall  file  a  bond  executed  by  him  or  by  his  attorney  of 

352  record   on  his  behalf  payable  to  the   appellee  in  such 

353  reasonable  sum  and  with  such  surety  or  sureties  as  may 

354  be  approved  by  the  judge  or  clerk,  conditioned  to  enter 

355  and  prosecute  his  appeal  with  effect,  and  to  satisfy  any 

356  judgment  for  costs  which  may  be  entered  against  him 

357  upon  said  appeal  within  thirty  days  after  the  entry  thereof, 

358  except  that  no  such  bond  shaU  be  required  if  the  appellant 

359  is  the  commonwealth  or  the  city  or  any  board  or  officer 

360  of  either  or  if  the  judge  is  satisfied  that  the  appeal  is  not 

361  frivolous  and  that  the  appellant  is  destitute  and  unable  to 

362  pay  for  such  bond.   Instead  of  filing  a  bond  as  aforesaid, 

363  the  appeUant  or  any  person  in  his  behalf  may  deposit  with 
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364  the  clerk,  within  the  time  required  for  fiUng  a  bond,  a 

365  reasonable  amount,  to  be  fixed  by  the  judge  or  clerk,  as 

366  security  for  the  prosecution  of  the  appeal  and  the  pay- 

367  ment  of  costs.    A  certificate  of  such  deposit  shall  be  is- 

368  sued  to  the  depositor  by  the  clerk,  who  shall  hold  such 

369  deposit  until  the  fmal  disposition  of  the  case,  when  he 

370  shall  pay  it,  or  any  part  thereof,  to  the  appellee  for  his 

371  costs,  or  to  the  depositor  thereof,  as  the  court  may  order. 

372  The  court  may  give  directions  as  to  the  manner  of  keep^- 

373  ing  such  deposit. 

374  The  completion  of  an  appeal  hereunder  shall  be  gov- 

375  erned  by  section  one  hundred  and  thirty-five  of  chapter 

376  two  hundred  and  thirty-one  as  if  the  court  were  the  su- 

377  perior  court.   When  the  appeal  has  been  entered  as  afore- 

378  said,  all  proceedings  under  such  judgment  or  decree  shall 

379  be  stayed,  and  the  cause  shall  thereupon  be  pending  be- 

380  fore  the  full  court,  which  shall  hear  and  determine  the 

381  same,  and  affirm,  reverse  or  modify  the  decree  appealed 

382  from.    Upon  the  reversal  of  a  final  decree,  the  supreme 

383  judicial  court  may  remand  the  cause  to  the  court  with 

384  necessary  and  proper  directions  for  further  proceeding 

385  therein. 

386  When  an  appeal  has  been  taken,  the  court  before  the  entry 

387  of  the  appeal  in  the  supreme  judicial  court  may  in  its  dis- 

388  cretion  stay,  pending  the  appeal,  all  temporary  orders, 

389  judgments,   injunctions,   decrees  or  other  orders   of  the 

390  ecology  court,  and  may  make  such  orders  for  the  appoint- 

391  ment  of  a  receiver,  and  of  injunction  or  prohibition,  or 

392  for  continuing  the  same  in  force,  as  are  needful  for  the 

393  protection  of  the  rights  of  the  parties  pending  the  deter- 

394  mination  of  the  appeal. 

395  A  party  aggrieved  by  an  interlocutory  decree  of  the 

396  court  may,  in  like  manner,  appeal  to  the  full  court  of  the 

397  supreme  judicial  court;  but  the  appeal  shall  not  suspend 

398  the  execution  of  such  decree,  except  as  provided  in  sec- 

399  tion  twenty-two  of  chapter  two  hundred  and  fourteen,  nor 

400  transfer  to  the  full  court  the  entire  cause  or  any  matter 

401  therein  except  the  question  whether  the  interlocutory  de- 

402  cree  appealed  from  shall  be  affirmed,  reversed  or  modi- 

403  fied.    Interlocutory  decrees  not  appealed  from  shall  be 

404  open  to  revision  upon  appeal  from  the  final  decree  so  far 

405  only  as  it  appears  to  the  full  court  that  the  final  decree  is 

406  erroneously  affected  thereby. 

407  Section  27.     Upon  an  appeal,  the  testimony  of  wit- 

408  nesses  who  have  been  examined  orally  before  the  ecology 

409  court  shall,  at  the  request  of  any  party,  be  reported  to  the 

410  full  court.    The  court  shall  provide  by  general  rules  for 
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411  some  convenient  and  effectual  means  of  having  the  same 

412  reported  by  the  judge  by  whom  the  case  is  heard  or  by  a 

413  person  designated  by  him  for  that  purpose.   In  appeals  in 

414  suits  in  equity  under  this  chapter,  the  provisions  of  sec- 

415  tions  twenty-four  and  twenty-five  of  chapter  two  hundred 

416  and  fourteen  shall  apply. 

417  Section  28.     The  court  may  issue  execution  in  com- 

418  mon  form  if  such  process  is  appropriate  for  the  enforce- 

419  ment  of  a  decree  in  equity;  provided,  however,  that  no 

420  process  for  the  execution  of  a  final  decree  of  the  court 

421  shall  issue  until  the  expiration  of  five  days  after  the  entry 

422  thereof,  unless  all  parties  against  whom  such  decree  is 

423  made  waive  an  appeal  by  a  writing  filed  with  the  clerk  or 

424  by  causing  an  entry  thereof  to  be  made  on  the  docket, 

425  except  that  if  the  judge  by  whose  order  the  final  decree 

426  was  made  is  of  opinion  that  the  appeal  from  such  decree 

427  is  groundless  and  intended  merely  for  delay,  process  for 

428  the  execution  of  the  decree  may  be  awarded  notwith- 

429  standing  the  appeal, 

430  Section  29.     If  upon  making  an  interlocutory  order 

43 1  or  decree  at  law  or  in  equity,  the  judge  is  of  opinion  that 

432  it  so  affects  the  merits  of  the  controversy  that  the  matter 

433  ought,  before  further  proceedings,  to  be  determined  by 

434  the  full  court  of  the  supreme  judicial  court,  he  may  re- 

435  port  the  question  for  that  purpose,  and  stay  all  further 

436  proceedings  except  those  necessary  to  preserve  the  rights 

437  of  the  parties. 

438  Section  30.     The  bond  of  any  receiver  appointed  by 

439  the  court  shall  be  payable  to  the  commonwealth  and  shall 

440  otherwise  be  in  such  form  as  the  court  shall  require.  Such 

441  bond  may  be  enforced  in  the  name  of  the  commonwealth 

442  by  the  attorney  general.    The  court  shall  have  exclusive 

443  original  jurisdiction  of  actions  on  such  bonds.  Any  sums 

444  recovered  shall  be  paid  over  or  administered  as  the  court 

445  directs. 

Ecology  Court 

This  proposal  is  based  almost  entirely  on  Chapter  185A  of 
the  General  Laws  which  created  the  Housing  Court  of  the  City 
of  Boston.  (St.  1971,  c.  843).  A  Housing  Court  of  the  County 
of  Hampden  was  created  by  Chapter  591  of  the  Acts  of  1973 
(G.L.  Chapter  185B)  along  almost  identical  lines  to  serve,  in 
the  main,  the  City  of  Springfield. 

Without  specific  details  at  hand,  we  nevertheless  can  make 
the  observation  that  the  bulk  of  the  cases  presented  to  the 
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housing  courts  have  involved  and  will  involve  disputes  pertain- 
ing to  residential  housing.  In  section  3  of  both  housing  court 
statutes  the  limited  jurisdiction  of  these  courts  is  specified. 

One  of  the  novel  features  of  the  housing  courts  is  the  provi- 
sion for  housing  specialists  (Sec.  16  of  Chs.  185 A  and  185B) 
whose  duties  are  to  give  practical  assistance  to  the  solution  of 
landlord-tenant  problems  by  arranging  for  housing  and  financing 
and  the  resolution  of  housing  difficulties.  This  "Housing  Clinic" 
is  discussed  in  the  report  of  the  special  commission  on  a  Hous- 
ing Court  for  Boston,  House  Doc.  #4498  of  1968,  p.  23. 

The  Housing  Court  of  Boston  has  had  legal  existence  for 
about  two  years,  and  based  upon  observations  of  its  work  has 
made  great  accomplishments  in  its  field.  Its  proceedings  have 
been  streamlined  as  much  as  may  be  possible  without  detracting 
from  the  proper  exercise  of  the  judicial  function. 

With  the  Housing  Courts  as  a  basis,  it  is  now  proposed  to  give 
similar  powers,  authority,  and  jurisdiction  to  an  "Ecology  Court" 
with  two  judges  at  a  base  salary  of  $26,400  a  year  to  hear  cases 
involving: 

L     Contravention  of  water  quality  standards        Ch.  21  §44. 

2.  Regulation  of  sewerage  systems  and  water 

pollution  facilities.  Ch.  21  §45* 

3.  Air  pollution  Ch.  Ill*  §§142A,  142B,  142E 

4.  Offensive  odors  or  exhalations"      Ch.  Ill*  §§144  and  147 

5.  Private  and  public  dumping  Ch.  Ill*  §150A 

6.  Restraint  of  offensive  trades  or  occupations     Ch.  Ill  §153 

The  jurisdiction  of  the  Ecology  Court  thus  applies  to  water, 
air,  sewage,  odors,  dumping  and  "offensive"  trades.  In  short 
the  jurisdiction  applies  to  the  major  environmental  issues  of  the 
age,  and  at  all  levels. 

It  is  noted  that  this  court  is  to  have  an  ecology  "clinic"  staffed 
by  (Sec.  16)  ecology  "specialists"  who  shall  hold  office  at  the 
pleasure  of  the  judge,  and  who  shall  possess  special  knowledge 
in  the  branch  of  science. 

".  .  .  concerned  with  the  interrelationship  of  organisms  and 
their  environments  especially  as  manifested  by  natural  cycles 
and  ryhthms,  community  development  and  structure  and  inter- 
action between  different  kinds  of  organisms  and  state  laws,  rules 
and  regulations  pertaining  to  such  matters." 


*  This  is  not  clear  from  H  848,  but  we  assume  it  is  intended. 
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The  ecology  specialists  "shall  have  such  powers  and  perform 
such  duties  as  the  judge  shall  from  time  to  time  prescribe." 

We  think  that  the  proper  balance  between  development  and 
conservation  of  our  natural  resources  and  our  environment  is 
at  first  instance  a  matter  for  the  executive  branch  and  the  De- 
partment of  Environmental  Affairs  together  with  other  approp- 
riate agencies  of  government.  In  the  event  that  a  controversy 
arises  which  cannot  be  resolved  by  administrative  action,  partic- 
ularly in  the  jurisdictional  areas  suggested,  the  issue  should  be 
presented  to  the  superior  court  as  the  tribunal  with  the  approp- 
riate jurisdiction,  authority,  impartiality,  and  experience.  In 
some  instances  cases  will  reach  the  Appeals  Court  and  the  Su- 
preme Judicial  Court. 

Environmental  issues  are  so  much  a  part  of  life  that  to  isolate 
them  and  assign  the  resolution  of  disputes  to  a  specialized  tri- 
bunal of  two  judges  would  not,  in  our  opinion,  tend  to  bring 
about  a  balance  between  the  demands  of  so-called  "environ- 
mentalists" and  the  plans  and  desires  of  those  who  may  or  may 
not  be  properly  collected  under  the  heading  of  "developers." 

The  role  of  the  "ecology  specialist"  as  agent  of  such  a  court 
remains  shrouded  in  doubt.  From  the  housing  court  statutes  it 
is  clear  that  the  "housing  specialist"  serves  as  a  sort  of  social 
arm  of  the  court  particularly  in  congested  urban  areas  (but  by 
no  means  restricted  thereto)  and  is  charged  with  the  almost  im- 
possible duty  of  providing  good  housing  for  as  many  as  possible. 

We  are  convinced  that  the  jurisdiction  over  water  quality, 
sewerage,  air  pollution,  dumping,  and  the  other  areas  suggested 
for  an  ecology  court  should  stay  where  it  is.  The  two  additional 
judges,  who  would  be  of  superior  court  rank,  might  better  be 
added  to  the  superior  court  and  would  be  available  for  such 
other  business  as  might  come  before  the  court. 


*  In  line  31  of  Sec.  3  the  reference  is  to  Chapter  41;  it  should  be  Chapter  111. 
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B.     AN  ENVIRON^IENTAL  COURT 

HOUSE  .  .  .  (1973)  ...  No.  5332 


An  Act  establishing  an  environmental  court  at  the  superior 
court  level  to  have  to  have  exclusive  jurisdiction  of  all 
environmental  matters. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1.     There  is  hereby  estabUshed  in  the  supe- 

2  rior  court  an  environmental  court. 

1  SECTION  2.     The  environmental  court  shall  be  a  court 

2  of  record. 

1  SECTION  3.     The  environmental  court  shall  be  a  court 

2  of  superior  court  jurisdiction  with  respect  to  all  cases  and 

3  matters  in  which  they  have  jurisdiction,  and  no  order,  sen- 

4  tence,  warrant,  complaint  unit,  or  process  made,  issued  or 

5  pronounced  by  them  need  set  out  any  adjudication  or  cir- 

6  cumstances  with  greater  particularity  than  would  be  required 

7  in  other  courts  of  superior  jurisdiction. 

1  SECTION  4.     The  environmental  court  shall  consist  of 

2  one  justice. 

1  SECTION  5.     The  environmental  court  shall  be  open  daily 

2  on  days  other  than  Saturday,  Sundays  and  legal  holidays 

3  for  all  matters  relating  to  and  coming  within  their  juris- 

4  diction,  except  that,  i£  the  convenience  of  the  public  so  re- 

5  quires,  a  court  shall  be  open  on  any  Saturday,  not  a  legal 

6  hohday,  for  said  purposes  during  such  hours  as  the  judge 

7  thereof   may    determme.      Notwithstanding   the   foregoing 

8  provisions  all  proceedings  shaU  commence  at  nine  o'clock 

9  ante  meridian  on  any  day. 

1  SECTION  6.     An  administrative  committee  comprised  of 

2  the  judge  of  the  envhonmental  court  and  judges  of  the 

3  superior  court  shall  from  time  to  time  make  rules  for  regu- 

4  lating  the  practice  and  for  conducting  the  business  in  thek 

5  courts  in  all  cases  not  expressly  provided  for  by  law  and  shall 

6  prescribe  forms,  as  soon  as  convenient  after  making  or  pre- 

7  scribing  them,  shall  commit  a  copy  of  their  rules,  forms  and 

8  cause  of  proceeding  to  the  supreme  judicial  court  which 
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9  alter  and  amend  them,  and  from  time  to  time  make  such 

10  other  rules  and  forms  for  regulating  the  proceeding  in  the 

11  environmental  court  as  it  considers  necessary  in  order  to 

12  secure  regulating  and  uniformity.   All  such  rules  and  forms 

13  shall  apply  uniformly  to  all  criminal  courts. 

1  SECTION  7.     The  environmental  court  shall  have  exclu- 

2  sive  original  jurisdiction  of  all  environmental  matters. 

An  Environmental  Court  Within  the  Superior  Court 

This  bill  (H  5323)  would  grant  jurisdiction  as  follows: 

"SECTION  7.     The  environmental  court  shall  have  exclusive 
original  jurisdiction  of  all  envuronmental  matters." 

This  exclusive  jurisdiction  would  be  exercised  by  one  justice 
of  the  superior  court. 

We  have  pointed  out  with  reference  to  H  848  of  1973  that  we 
do  not  believe  that  there  is  sufficient  reason  to  create  a  new 
"Ecology  Court"  along  the  lines  of  the  new  Housing  Courts  es- 
tablished in  Boston  and  Springfield.  The  proposed  Ecology 
Court  would  have  limited  jurisdiction  as  already  indicated. 

Recently  Mr.  George  P.  Smith  II,  Special  Counsel  at  the  U.S. 
Environmental  Protection  Agency  in  Washington  and  a  mem- 
ber of  the  faculty  of  the  Georgetown  University  Law  Center, 
summarized  the  major  points  against  the  establishment  of  a  new 
court  to  deal  exclusively  with  the  environment.  The  Justice 
Department  was  directed  by  Congress  to  make  a  study  of  the 
feasibility  of  such  a  court. 

The  principal  opposition  arguments  are  these: 

(1)  Difficulty  in  defining  the  jurisdiction  of  an  environ- 
mental court. 

(2)  The  belief  that  the  broad  range  of  issues  involved  in 
environmental  htigation  would  defy  the  acquisition  of  "exper- 
tise" in  environmental  matters. 

(3)  The  fear  that  an  environmental  court  would  lack  in- 
stitutional strength  to  withstand  the  pressures  Hkely  to  be  focused 
upon  it  by  special  interest  groups. 

(4)  A  preference  for  the  oudook  of  "generalist"  courts  over 
the  narrower  view  likely  to  be  developed  by  a  specialist  com-t  on 
environmental  matters. 


32  JUDICIAL  COUNCIL  P.D.   144 

(5)  The  belief  that  an  envu'onmental  court  would  be  less 
accessible  to  would-be  litigants  than  the  federal  district  courts. 

(6)  A  skepticism  about  an  increase  in  environmental  litiga- 
tion of  such  magnitude  as  to  warrant  treatment  as  a  separate 
body  of  law. 

(7)  The  concern  over  the  possibility  that  creation  of  an 
environmental  court  would  lead  to  additional  specialized  courts 
and  the  fragmentation  of  the  judicial  system. 

Mr.  Smith  notes  in  The  Journal  of  the  American  Judicature 
Society,  vol.  57  No.  4  pg.  150-153  at  p.  152: 

The  National  Environmental  Policy  Act  and  other  notable 
federal  statutes  in  air,  water  and  noise,  all  euphemistically  desig- 
nated 'environmental  law'  because  they  purportedly  deal  with  the 
environment,  are  in  reality  an  amalgam  of  legal  principles  rooted 
in  administrative  law,  constitutional  law,  equity,  corporations, 
evidence,  procedure,  legislation,  natural  resources,  etc.  In  addi- 
tion, the  issue  of  standing  remains  a  threshold  problem  in  every 
so  called  environmental  case.' 

We  are  inclined  to  agree  with  Mr.  Smith  when  he  says: 

The  typical  environmental  issues  which  are  presented  in  a 
case  do  not  directly  involve  obscure  matters  of  scientific  theory 
or  techniques.  Rather,  they  are  more  commonly  primary  ques- 
tions of  evidence  or  of  procedure.  Such  a  typical  question  might 
be:  'What  do  the  facts  show  the  effect  of  a  given  factor  (i.e., 
concentration  of  a  pollutant  or  use  of  a  control  method)  to  be 
on  a  variable  (i.e.,  human  health  or  the  survival  of  certain  forms 
of  wild  life).  In  the  final  analysis,  the  court  is  invariably  forced 
to  balance  the  equities  of  the  case  in  making  its  'ecological 
decision.' 

It  is  this  balancing  of  the  equities  that  seems  most  significant 
in  the  "environmental"  case. 

Among  recent  federal  environmental  cases  which  have  been 
decided  recently  in  the  New  England  area  we  find  these  samples: 

1.  Injunctive  relief  granted  against  a  developer  of  an  apart- 
ment project  in  Stoughton,  Massachusetts,  because  of  the  failure 
to  comply  with  federal  law  requuing  an  environmental  impact 
statement. 

2.  Injunctive  relief  granted  against  the  federal  highway 
agency  forbidding  it  to  proceed  with  work  on  U.S.  Route  7  in 
Vermont  until  an  enviromnental  statement  was  prepared. 
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3.  Declaration  that  a  Maine  statute  was  constitutional  which 
required  a  license  tax  or  fee  on  "the  act  of  transferring  oil  over 
water." 

4.  Declaration  that  the  state  of  Maine  could  sue  and  recover 
damages  in  behalf  of  its  citizens  for  an  oil  spill  of  100,000  gal- 
lons of  bunker  oil  in  Casco  Bay. 

5.  Injunctive  relief  from  spilling  oil  in  Lake  Champlain. 

6.  Mandatory  injunctive  relief  compelling  the  federal  gov- 
ernment to  allot  certain  funds  for  water  pollution  control. 

7.  Constitutionality  of  the  new  Maine  "Site  Development" 
law  restricting  development  without  detailed  environmental 
studies  and  compliance  with  strict  regulations. 

A  specific  instance  of  an  "environmental  case"  in  Massachu- 
setts is  found  in  Christoffels  v.  Alton  Prop.  Inc.,  1972  A.S.  1334, 
where  ten  inhabitants  brought  an  action  alleging  damage  to  the 
environment  by  reason  of  filling  a  pond,  with  state  approval,  in 
order  to  construct  a  shopping  center.  In  this  case  is  was  held 
that  despite  the  approval  from  the  state  the  citizens  had  the 
right  to  bring  the  action.  No  real  likelihood  of  environmental 
damage  was  found  by  the  trial  court. 

We  cite  these  examples  to  indicate  that  there  is  indeed  a 
need  to  balance  the  equities  in  an  "environmental"  case.  We 
think  this  balance  is  better  arrived  at  by  a  justice  of  our  superior 
court  sitting  in  a  regular  session  and  applying  the  law  to  the  en- 
vironmental facts  of  the  case.  The  judge  does  not  so  much 
need  expertise  in  environmental  techniques  as  he  needs  expertise 
in  achieving  equity  in  the  case — a  balance  between  the  claims  of 
the  conservationists  and  those  of  the  developer  in  a  typical  case. 

Under  Article  97  of  the  Amendments  to  the  Massachusetts 
constitution,  the  right  to  "clean  air  and  water,  freedom  from 
excessive  and  unnecessary  noise,  and  the  natural,  scenic,  his- 
toric, and  aesthetic  qualities"  of  the  environment  is  a  constitu- 
tional right.  Like  other  constitutional  rights,  it  does  not  exist 
in  a  vacuum  nor  is  it  a  right  superior  to  all  other  constitutional 
rights.  We  think  that  a  separate  environmental  or  ecological 
court  might  become  so  immersed  in  its  special  work  that  it  would 
be  handicapped  in  its  mission  to  mete  out  equal  justice  under 
law. 
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C.   LAND  COURT  HEARINGS  PRIOR  TO 
EMINENT  DOMAIN 

HOUSE  .  .  .  (1973)  ...  No.  5311 


An  Act  requiring  a  hearing  before  the  land  court  before  prop-i 
erty  is  taken  by  eminent  domain. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Chapter  79  of  the  General  Laws  is  hereby  amended  by 

2  inserting  after  section  5B  the  following  section: — 

3  Section  5C.     No  property  shall  be  taken  without  the  con- 

4  sent  of  the  owner  except  after  a  hearing  before  the  land 

5  court  at  which  the  owner  and  any  other  interested  persons 

6  may  be  heard  and  allowed  to  introduce  evidence  that  the 

7  taking  would  not  serve  a  public  purpose.    If  the  court  finds 

8  that  the  taking  would  not  serve  a  public  purpose,  no  taking 

9  shall  be  made. 

We  do  not  recommend  this  bill. 

Even  if,  in  the  best  of  all  possible  worlds,  there  should  be  a 
hearing  before  there  is  a  taking  by  eminent  domain,  the  present 
level  of  society  in  the  commonv^ealth  and  the  facilities  existing 
in  the  Land  Court,  its  case  load,  and  its  other  business  absolutely 
preclude  such  proceedings. 

There  would  be  few  takings  made  if  this  statute  were  enacted. 

The  power  of  eminent  domain  is  exercised  by  the  executive 
branch  of  the  government,  sometimes  by  the  legislative  branch. 
It  is  the  duty  of  the  judicial  branch  to  insure  that  if  there  is  an 
exercise  of  the  power  of  eminent  domain,  it  is  performed  within 
the  constitutional  and  statutory  limitations  applicable. 

It  is  provided  in  G.L.  c.  79  sec.  1  that  the  order  of  taking 
"shall  state  the  interest  therein  taken  and  the  purpose  for  which 
such  property  is  taken."  Various  other  statutes  grant  authority 
to  all  sorts  of  governmental  agencies,  commissions,  utilities, 
railroads,  etc.,  to  make  takings.  Chapter  79  of  the  general  laws 
provides  a  uniform  system. 


P.D.   144  JUDICIAL  COUNCIL  35 

A  case  in  which  there  was  an  attack  on  the  taking  is  Appleton 
V.  Massachusetts  Parking  Authority,  304  Mass.  303  (1960). 
In  this  case  fourteen  citizens  challenged  the  validity  of  the  tak- 
ing of  any  part  of  Boston  Common  for  a  garage.  They  sought 
a  declaratory  judgment  under  G.L.  c.  231  sec.  6  and  a  writ  of 
mandamus  to  prevent  the  work.  This  case  was  an  attack  on  the 
right  of  the  Parking  Authority  to  make  the  taking  rather  than 
on  the  question  of  public  purpose. 

On  the  "public  purpose"  question,  the  case  of  Caleb  Pierce, 
Inc.  V.  Commonwealth,  354  Mass.  306  (1968),  was  a  writ  of 
entry  brought  by  the  owner  of  property  taken  by  the  common- 
wealth for  a  state  police  facility  in  the  town  of  Yarmouth.  The 
legal  action  was  brought  in  the  Land  Court  on  the  basis  that  the 
order  of  taking  specified  that  the  property  was  to  be  used  "for 
the  purpose  of  maintaining  a  State  Police  substation."  There 
was  no  specific  language  that  such  a  facility  was  a  "public  pur- 
pose." 

The  Supreme  Judicial  Court  held  that  the  enabling  act  au- 
thorized this  taking  by  the  Commissioner  of  Public  Safety  and 
for  him  to  "make  such  improvements  on  said  land  as  he  deems 
desirable."  This  enabling  act  "is  entitled  to  the  benefit  of  a  pre- 
sumption that  the  taking  was  for  a  public  purpose  and  was  neces- 
sary. Accordingly  it  is  not  void  on  its  face,  nor  is  the  order  of 
taking  invalid  for  failure  to  allege  a  public  purpose.  The  order 
states  that  the  land  was  taken  for  the  purpose  of  'maintaining  a 
State  Police  substation.'  This  is  sufficient  to  withstand  the 
demandant's  challenge  that  the  order  is  void  on  its  face." 

"Public  use"  is  a  judicial  question,  the  Supreme  Judicial  Court 
says  in  this  case,  and  "the  determination  of  the  Legislature  upon 
it  may  be  revised  by  the  court." 

Citing  both  Despatchers'  Cafe  Inc.  v.  Somerville  Housing 
Authy.,  332  Mass.  259,  and  Moskow  v.  Boston  Redevelopment 
Authy.,  349  Mass.  553,  the  Supreme  Judicial  Court  goes  to  the 
heart  of  this  matter: 

Apparently  the  plaintiffs  expect  to  show  by  oral  evidence  that 
the  authority's  motives  are  not  what  they  purport  to  be.  Pre- 
sumably they  intend  to  put  the  members  of  the  authority  on  the 
stand  and  to  cross-examine  them  as  to  their  motives.  If  the 
plaintiffs  can  do  that  in  this  case,  any  person  whose  land  is  about 
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to  be  taken  for  a  public  purpose  can  do  the  same  ....  To  permit 
this  would  be  seriously  to  hamper  public  officers  in  the  perform- 
ance of  duties  necessary  to  the  pubHc  welfare  ....  In  our  opinion 
such  a  biU  as  this,  attacking  merely  the  impelling  motives  of 
officers  authorized  to  exercise  the  power  of  eminent  domain  and 
actually  exercising  that  power  for  authorized  purposes,  cannot 
be  maintained. 

The  apparent  result  of  House  5311  would  be  to  permit  every 
taking  to  be  challenged  on  the  basis  that  it  would  not  "serve  a 
public  purpose." 

There  have  been  many  similar  actions  brought  under  the  pro- 
visions of  42  U.S.C.A.  s.  4332  (2)  (C)  dealing  with  environ- 
mental impact  statements  where  various  public  projects  and  pub- 
licly funded  projects  are  attacked  on  the  basis  that  there  is  no 
adequate  assessment  of  their  environmental  impact.  Such  suits 
are  sustained  in  almost  every  case  where  there  is  no  such  impact 
statement  on  file.  In  the  larger  sense  they  very  often  merely 
delay  proceedings  rather  than  reverse  them.  We  do  not  feel 
that  major  projects  or  activities  should  proceed  without  approp- 
riate impact  assessments  nor  do  we  believe  that  there  should  be 
takings  for  other  than  what  the  Legislature  legitimately  specifies 
as  a  "public  purpose." 

We  are  not  prepared  to  substitute  a  judicial  hearing  for  what 
we  think  ought  to  be  a  legislative  or  administrative  hearing. 

If  in  fact  after  a  proper  administrative  or  legislative  hearing 
which  is  open  to  the  public  it  is  then  determined  that  a  taking 
is  authorized  for  a  purpose,  other  than  a  public  purpose,  an 
appropriate  petition  can  be  presented  in  the  Land  Court  or  some 
other  court  by  the  person  or  persons  whose  land  is  taken,  and 
they  can  challenge  the  validity  of  the  taking. 

"Interested  persons"  should  and  must  challenge  what  they 
feel  is  contrary  to  the  public  interest.  We  merely  reach  the  con- 
clusion that  this  sort  of  proposal  makes  the  court  into  a  political 
arena  instead  of  a  judicial  tribunal. 
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D.  LAND  TAKINGS  —  LACK  OF  AUTHORITY 

HOUSE  .  .  .  (1973)  ...  No.  473 


An  Act  prohibiting  the  commonwealth  from  utilizing  eminent 
domain  privileges  to  take  property  for  which  the  owner 
of  such  property  has  obtained  a  court  injunction  against 

THE    COMMONWEALTH    AND/OR    ITS    AGENTS    FOR    UNLAWFUL    ACTS 
COMMITTED. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Whereas,  the  deferred  operation  of  this  act  would  tend  to 

2  defeat  its  purpose,  which  is  to  insure  that  the  rights  of 

3  individuals  holding  a  vested  interest  in  property  are  com- 

4  pletely  protected  under  the  law  and  that  the  Commonwealth 

5  does  not  initiate  any  order  of  taking  that  would  serve  only 

6  as  a  means  of  circumventing  the  law,  and  not  to  satisfy  any 

7  valid  immediate  requirement  of  the  Commonwealth,   the 

8  purpose  for  which  eminent  domain  laws  were  enacted. 

9  Nothwithstanding  any  provision  of  any  general  or  special 

10  law  or  curative  legislation  to  the  contrary,  the  Common- 

1 1  wealth  shall  be  forbidden  from  initiating  any  action  to  take 

12  property  for  which  a  court  injunction  against  the  Common- 

13  wealth  and/or  it  agent (s)  for  unlawful  act(s)  committed 

14  is  in  effect/ 

The  purpose  of  House  473  is  not  readily  apparent.  We  have 
been  advised  that  within  the  last  four  years  a  contractor  doing 
work  for  the  commonwealth  entered  upon  private  property 
without  authority  from  the  owner,  tore  down  a  fence  and  ran  a 
ditch  across  the  property  in  which  a  drainage  pipe  was  installed. 
The  property  owner  protested  the  action  and  filed  a  petition  in 
Superior  Court  seeking  an  injunction  which  would  have  re- 
strained and  enjoined  the  contractor  from  doing  any  further 
work  on  his  property  until  further  order  of  the  court. 

The  property  owner  contended  that  while  he  was  waiting  for 
a  hearing  on  the  injunction,  the  commonwealth  acting  under  the 
power  of  eminent  domain  made  a  taking  of  his  property  for  the 
purposes  of  the  ditch  and  drain. 

This  bill  was  re-filed  as  H.  839  of  1974. 
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As  title  to  the  property  (or  to  an  easement  over  the  property) 
vested  in  the  Commonwealth  upon  the  fihng  of  the  Order  of 
Taking,  the  matter  of  the  injunction  was  more  or  less  moot. 

It  is  the  contention  of  the  property  owner  that  the  common- 
wealth or  its  agent  "had  committed  an  unlawful  act"  by  direct- 
ing the  contractor  to  proceed  with  work  in  an  area  where  there 
had  been  no  taking  of  property  or  the  required  interest  in  the 
property. 

Damages  were  awarded  to  the  property  owner  in  question 
and  we  make  no  comment  on  their  adequacy  or  lack  of  it  nor  do 
we  think  it  necessary  to  discuss  the  particular  case  any  further. 

We  are  not  recommending  this  bill  because  we  feel  that  it 
would  result  in  a  situation  in  which  even  an  innocent  mistake 
or  miscalculation  on  the  part  of  the  commonwealth,  its  engi- 
neers, contractors,  or  others  acting  for  it,  might  cause  endless 
litigation  and  confusion. 

We  certainly  do  not  endorse  arbitrary,  capricious,  or  negligent 
administrative  action.  When  the  contractor,  acting  under  the 
direction  of  the  commonwealth,  made  the  entry  on  the  lands  of 
the  property  owner,  there  was  a  taking  in  fact  of  that  property 
and  a  right  to  be  compensated  for  that  taking  came  into  exist- 
ence. It  is  a  basic  principle  of  constitutional  law  that  there  can 
be  no  taking  of  property  without  due  process  of  law,  that  is 
without  compensation,  in  a  case  such  as  this.  See  G.L.  c.  79 
sec.  10  and  lOA. 

We  do  not  believe  that  legislation  is  necessary. 
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E.  JUDICIAL  REMOVAL  AND  DISCIPLINE 

HOUSE  .  .  .  (1973)  ...  No.  4532 

An  Act  establishing  a  judicial  grievance  board. 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Chapter  211  of  the  General  Laws  is  hereby  amended  by 

2  inserting  after  section  23  the  following  section: — 

3  Section  24.     There  shall  be  a  judicial  grievance  board 

4  consisting  of  five  members  to  be  appointed  by  the  governor, 

5  with  the  advice  and  consent  of  the  council,  for  terms  of  two 

6  years.     The  governor  shall  in  like  manner  fill  any  vacancy 

7  for  the  unexpired  term.     The  members  shall  serve  without 

8  compensation,  but  shall  be  reimbursed  for  all  traveling  ex- 

9  penses  incurred  by  them  in  the  administration   of   their 

10  duties.     The  chairman  of  said  commission  shall  be  desig- 

1 1  nated  from  time  to  time  by  the  governor.    Upon  the  expira- 

12  tion  of  a  term  of  an  appointed  member,  his  successor  shall 

13  be  appointed  in  the  manner  aforesaid  for  a  term  of  two 

14  years. 

15  Said  commission  shall  conduct  studies  and  investigations, 

1 6  upon  a  complaint  of  any  person,  of  arbitrary,  discriminatory 

17  or  capricious  action  of  any  presiding  judge  or  special  judge 

18  of  a  district  court  or  superior  court.    Said  commission  upon 

19  completion  of  any  study  or  investigation  shall  report  its  rec- 

20  ommendations,  if  any,  to  the  Supreme  Judicial  Court.   Said 

2 1  commission,  in  addition  to  recommendations  to  the  Supreme 

22  Judicial  Court  based  on  a  specific  study  and  investigation, 

23  shall  also  report  annually  to  the  said  Supreme  Judicial  Court 

24  its  activities.. 

25  Said  commission  shall  have  the  power  to  issue  sum- 

26  mouses  and  other  processes  for  the  attendance  of  any  wit- 

27  nesses  and  the  production  of  any  books,  records,  papers  or 

28  documents  as  may  be  necessary  or  desirable  to  any  said 

29  study  or  investigation. 

30  Said  commission  shall  be  provided  with  adequate  offices, 

31  and  may  appoint  such  other  assistants,  consultants,  investi- 

32  gators  and  experts  as  it  deems  necessary  to  carry  out  the 

33  provisions  of  this  section. 
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The  Proposal  For  a  Judicial  Qualifications  Board 

Massachusetts  may  truly  bring  up  the  rear  when  it  comes  to 
the  question  of  a  "modernization"  of  the  procedure  for  deaUng 
with  judges  who  are  no  longer  fit  for  their  office.  We  have  a 
constitutional  provision  which  allows  the  retirement  of  a  judge 
for  disability,  and  we  have  provided  automatic  retirement  at 
age  seventy. 

For  judges  who  are  unfit  for  other  reasons,  we  have  two  legis- 
lative procedures,  impeachment  and  address  and  removal. 

There  has  been  much  discussion  in  recent  years  as  to  the 
limits  of  the  power  of  the  judicial  system  to  deal  with  its  own 
cases  of  judicial  misconduct. 

In  the  past  two  or  three  years  there  has  been  a  rash  of  such 
cases  involving  judges  of  several  of  our  courts.  Fifty  years  ago 
we  did  have  a  case  where  extensive  hearings  were  held  before 
the  General  Court  in  the  matter  of  a  supreme  court  justice.  He 
was  adjudged  indiscreet  but  not  unworthy. 

Allegations  made  against  judges  which  indicate  that  they  are 
unworthy  to  sit  in  judgment  on  their  fellow  men  must  be  proved 
with  due  opportunity  for  a  defense.  In  the  interim  the  confi- 
dence of  the  public  in  the  judge  and  in  justice  as  the  product  of 
the  judicial  system  may  be,  and  has  been,  badly  shaken. 

The  removal  procedures  are  instigated  only  after  a  consider- 
able investigation.  The  most  recent  removal  of  a  district  court 
judge  was  said  to  have  taken  in  excess  for  five  years  from  the 
time  the  first  complaints  were  made  and  the  first  knowledge  was 
available  that  there  was  reason  for  concern. 

Our  supreme  judicial  court  is  faced  with  the  necessity  to  safe- 
guard the  temples  of  justice,  and  there  is  a  real  question  in  the 
minds  of  many  as  to  the  extent  to  which  our  supreme  court  can 
go  under  the  present  Massachusetts  constitution. 

In  an  Appendix  to  this  report  we  have  traced  the  constitu- 
tional history  of  the  removal  of  judges  under  the  Massachusetts 
constitution  of  1780. 

There  is  a  constitutional  void  when  it  comes  to  the  authority 
of  the  judicial  system  to  deal  with  judicial  misconduct. 
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Even  after  the  most  recent  round  of  resignation,  removal,  cen- 
sure, investigations,  and  charges,  we  are  not  able  to  enact  suit- 
able legislation  to  establish  any  sort  of  Judicial  Qualifications 
Commission  (in  any  form  which  could  be  effective)  unless  we 
have  a  constitutional  amendment. 

The  "Committee  on  Complaints"  established  by  the  supreme 
judicial  court  under  Rule  3:17  on  July  1,  1969  is  as  follows: — 

Rule  3:17 
Committee  on  Complaints 

A  Committee  on  Complaints  concerning  the  administration 
of  justice  may  be  appointed  by  the  full  court.  It  shall  consist 
of  at  least  three  judges  or  former  judges  and  two  members  of 
the  bar,  each  to  serve  at  the  pleasure  of  the  Justices.  The  com- 
mittee may  sit  in  panels.  The  Executive  Secretary  to  the  Jus- 
tices of  the  Supreme  Judicial  Court  shall  serve  as  secretary  of 
the  committee.  Complaints,  including  those  concerning  the 
conduct  of  any  judge,  and  those  presented  by  any  bar  associa- 
tion, acting  by  a  duly  constituted  committee,  may  be  referred  to 
the  Executive  Secretary  for  preliminary  examination.  Any  com- 
plaint, which  as  the  result  of  preliminary  examination  by  him 
appears  to  require  further  action,  may  be  referred  by  the  Chief 
Justice  of  this  court,  or  by  the  full  court,  to  the  Chief  Justice  or 
Chief  Judge  of  the  court  or  courts  concerned,  or  a  committee  of 
justices  or  judges  of  such  court  or  courts,  or  to  the  Committee 
on  Complaints,  for  investigation  or  informal  adjustment  or  for 
the  submission  of  recommendations  to  the  full  court.  Except 
upon  order  by  the  Chief  Justice  of  this  court  or  by  the  full  court, 
proceedings  hereunder  shall  be  confidential. 
Added,  effective  July  1,  1969. 

Uncertainty  Exists 

This  Committee  on  Complaints  must  depend  on  the  coopera- 
tion of  such  person  as  may  be  the  object  of  its  investigations. 
It  seeks  to  accomplish  a  purpose  which  in  other  jurisdictions 
has  been  achieved  by  constitutional  amendment  or  by  statute 
authorized  under  a  constitutional  amendment,  or  both. 

Some  contend  that  the  problem  of  the  judge  who  is  charged 
with  judicial  misconduct  is  a  legislative  problem  not  a  judicial 
problem. 
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The  supreme  judicial  court  asserts  power  to  disbar  the  lawyer 
part  of  a  judge  who  appears  to  be  unfit  to  serve.  Some  of  those 
who  admit  this  authority  do  not  admit  further  authority.  The 
supreme  judicial  court  asserts  power  to  suspend  a  judge  pend- 
ing legislative  action.  This  power  has  been  questioned  by  the 
legislature  in  the  De  Saulnier  case. 

The  Responsibility  of  a  Chief  Justice 

During  the  year  1973  there  were  a  number  of  occasions  when 
the  public  again  had  cause  for  concern  by  reason  of  some  allega- 
tions made  against  a  particular  judge.  In  two  instances  the 
press  was  critical  of  the  lack  of  "action"  taken  by  the  chief  jus- 
tice of  the  court  of  which  the  judge  was  a  member.  In  another 
instance  a  charge  was  made  against  a.  chief  justice  of  an  inferior 
court.  In  all  instances  the  matters  Vv^ere  forwarded  to  the  su- 
preme judicial  court  for  further  disposition. 

It  is  necessary,  in  order  to  prevent  any  misconceptions  in  the 
mind  of  the  public,  to  point  out  that  nowhere  is  there  any 
statute  or  common  law  rule  which  vests  in  the  chief  justice  of 
any  of  our  courts  the  authority  to  call  one  of  his  judges,  or  the 
judge  of  some  other  court,  and  subject  that  individual  to  a  pro- 
ceeding in  the  nature  of  a  full-scale  investigatory  proceeding. 
There  is  no  legal  authority  for  Chief  Justice  A  to  call  Judge  B 
to  a  witness  stand  and  require  him  to  give  testimony  under  oath, 
to  produce  books  and  papers  and  other  evidence,  and  to  "de- 
fend" himself  against  charges  of  wrongdoing. 

The  "Code  of  Judicial  Conduct,"  Rule  3:25  of  the  Rules  of 
the  Supreme  Judicial  Court  applicable  to  all  judges  in  the  Com- 
monwealth of  Massachusetts,  in  Canon  3,  (B)  definitely  obli- 
gates the  judge  to  act  diligently  in  his  judicial  duties,  and  if  a 
judge  becomes  aware  of  "unprofessional  conduct"  on  the  part 
of  a  judge: — 

"(a)  he  shall  in  the  instance  of  a  judge  report  his  knowledge  to 
the  Chief  Justices  of  this  (Supreme  Judicial  Court)  court  and 
of  the  court  of  which  the  judge  in  question  is  a  member." 

This  was  the  procedure  which  was  in  fact  followed  (even  be- 
for  the  adoption  of  the  Code  of  Judicial  Conduct)  by  Chief  Jus- 
tice McLaughlin  of  the  superior  court,  by  Chief  Justice  Flaschner 
of  the  District  courts,  by  Chief  Justice  Podolski  of  the  Probate 
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courts,  and  by  Chief  Justice  Lewiton  of  the  Boston  Municipal 
Court  in  recent  cases  where  there  was  a  question  raised  as  to 
certain  activities  by  judges  Vv^hich  were  allegedly  under  the  head 
of  "unprofessional  conduct." 

The  Bar  Association  Committee— 1973 

In  October  of  1973  the  Massachusetts  Bar  Association  estab- 
Hshed  a  "Committee  on  Judicial  Complaints"  to  work  with  the 
committee  of  the  supreme  judicial  court  on  "Complaints."  It 
was  announced  by  Bar  Association  president  Frederick  G. 
Fisher  that  the  new  bar  association  committee  will  recommend 
that  disciplinary  action  be  taken  if  there  is  a  finding  of  "miscon- 
duct" on  the  part  of  a  judge. 

This  bar  association  committee  includes  Judges  Smith  of  the 
superior  court,  Rotenberg  of  the  probate  court,  and  Hurd  of  the 
district  courts,  all  of  whom  have  served  on  the  bar  association 
grievance  committee,  and  four  attorneys,  Mr.  Donahue,  Mr. 
Wadsworth,  Mr.  Hall,  and  Mr.  Burns. 

The  bar  association  president  stated: — 

"Our  initiative  in  this  area  is  designed  to  provide  an  interim 
method  for  supervising  the  performance  of  the  judiciary  pending 
the  establishment  of  new  procedure  designed  for  that  purpose. 
There  should  be  a  simple,  clearly-defined  process  by  which  citi- 
zens may  complain  about  the  performance  of  a  judge  and  expect 
such  complaint  to  be  acted  upon  promptly  and  effectively. 

Until  there  is  a  permanent  solution  to  this  problem,  we  will, 
provide  the  entry  mechanism  whereby  citizens  can  voice  their 
complaints  concerning  the  operation  of  the  judicial  system." 

The  Role  of  the  Supreme  Jodicial  Court 

In  its  decision  of  the  De  Saulnier  case,  (See  Senate  Doc.  No. 
1146  of  1972)  and  1971  A.S.  1345,  Mass.,  the  supreme  judi- 
cial court  sets  forth  its  conception  of  its  authority  to  act  in  cases 
of  judicial  misconduct: — 

'The  power,  authority,  and  jurisdiction  of  this  court  to  make  the 
inquiry  and  to  hold  hearings  rest  on  at  least  the  following 
grounds,  among  others: — 

(a)  the  inherent  common  law  and  constitutional  powers  of 
this  court,  as  the  highest  constitutional  court  of  the  Common- 
wealth, to  protect  and  preserve  the  integrity  of  the  judicial  sys- 
tem and  to  supervise  the  administration  of  justice; 
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(b)  the  supervisory  powers  confirmed  to  this  court  by  G.L. 
c.  211  sec.  3  as  amended; 

(c)  the  power  of  this  court  to  maintain  and  impose  discipline 
with  respect  to  the  conduct  of  all  members  of  the  bar,  either  as 
lawyers  engaged  in  practice  or  as  judicial  officers;  and 

(d)  the  power  of  this  court  to  estabUsh  and  enforce  rules  of 
the  court  for  the  orderly  conduct  of  (1)  officers  and  judges  of 
the  courts  and  (2)  of  judicial  business  and  administration." 

The  supreme  judicial  court  gave  its  opinion  that: — 
".  ,  .  .  These  same  sources  give  us  the  power  and  duty  as  a  matter 
of  judicial  administration  to  prevent  a  judge  of  an  inferior  court 
who  has  been  guUty  of  serious  judicial  misconduct  from  exer- 
cising the  powers  and  duties  of  his  office." 

This  opinion  is  based  somewhat  on  G.L.  c.  211  sec.  3: — 
"The  justices  of  the  supreme  judicial  court  shall  also  have  the 
general  superintendence  of  the  administration  of  all  courts  of 
inferior  jurisdiction  ....  and  it  may  issue  such  writs,  summonses 
and  other  processes  and  such  orders,  directions  and  rules  as 
may  be  necessary  or  desirable  for  the  furtherance  of  justice,  the 
regular  execution  of  the  laws,  the  improvement  of  the  adminis- 
tration of  such  courts,  and  the  securing  of  their  proper  and 
efficient  administration." 

As  to  its  relationship  with  the  Legislature,  the  supreme  judi- 
cial court  said: — 

"Our  powers  of  supervision  outlined  above,  we  propose  to  ex- 
ercise with  deference  to  the  provisions  of  the  Constitution  of 
the  Commonwealth  which  impose  upon  the  Governor  and  the 
General  Court  primary  responsibility  for  the  removal  of  judges." 

This  language  could  conceivably  result  in  some  confusion 
as  it  is  clearly  the  Legislative  branch  of  the  government  which 
originates  the  address  or  the  articles  of  impeachment.  The  gov- 
ernor is  not  bound  to  remove  the  judge  in  case  of  an  address 
and  cannot  do  so  without  the  consent  of  the  executive  council. 
An  impeachment  commences  in  the  House  of  Representatives 
and  is  followed  by  a  trial  in  the  Senate.  The  governor  and 
council  have  no  role. 

In  commenting  further,  the  Supreme  Judicial  Court  mentioned 
the  fact  that  it  "has  been  argued"  that  its  exercise  of  "super- 
vision" constitutes  "interference  with  the  independence  of  the 
judiciary  which  the  drafters  of  our  state  constitution  were  so 
zealous  to  establish  in  Article  29  of  the  Declaration  of  Rights." 
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This  article  reads  in  full: — 

"XXIX. — It  is  essential  to  the  preservation  of  the  rights  of 
every  individual,  his  life,  liberty,  property  and  character,  that 
there  be  an  impartial  interpretation  of  the  laws,  and  administra- 
tion of  justice.  It  is  the  right  of  every  citizen  to  be  tried  by 
judges  as  free,  impartial  and  independent  as  the  lot  of  humanity 
will  admit.  It  is  therefore  not  only  the  best  policy,  but  for  the 
security  of  the  rights  of  the  people,  and  of  every  citizen,  that 
the  judges  of  the  supreme  judicial  court  should  hold  their 
offices  as  long  as  they  behave  themselves  weU;  and  that  they 
should  have  honorable  salaries  ascertained  and  established  by 
standing  laws." 

When  the  provision  of  the  29th  article  of  the  Declaration 
of  Rights  of  the  present  (1780)  constitution  was  debated  in  the 
convention  on  Saturday  morning,  November  6,  1779,  it  was 
voted  113  to  78  that  the  judges  of  the  Supreme  Judicial  Court 
"ought  to  be  appointed  to  hold  their  offices  during  good  be- 
haviour" but  on  Monday  afternoon,  November  8,  1779,  when 
the  convention  debated  the  question  of  whether  the  "Judges  of 
the  Court  of  Common  Pleas"  ought  to  be  appointed  to  hold 
their  offices  during  good  behaviour,  the  vote  was  in  the  negative 
119  to  57,  and  so  our  Declaration  of  Rights  does  not  contain 
any  provision  that  judges  other  than  those  of  the  Supreme  Ju- 
dicial Court  hold  their  offices  during  good  behaviour. 

The  discrepancy  between  the  29th  article  of  the  Declaration 
of  Rights,  and  Chapter  III,  Art.  I.  "Judiciary  Power"  in  our 
1780  constitution  seems  to  be  a  mere  matter  of  inadvertance. 

On  February  16,  1780  the  debate  on  Ch.  Ill,  Art.  I  centered 
on  whether  judges  of  the  "Inferior  Court"  should  hold  their 
offices  "during  good  behaviour"  or  "for  40  years,  removable 
for  misbehaviour".  In  stiff  debate,  it  was  first  voted  that  the 
Judges  of  the  Inferior  Court  of  Common  Pleas  shall  hold  their 
commissions  during  good  behaviour.  Later  it  was  also  voted 
that  Judges  of  Probate,  Judges  of  Maritime  Courts  shall  hold 
their  offices  during  good  behaviour.  Ultimately,  at  the  after- 
noon session  on  Wednesday,  February  16,  1780,  it  was  moved 
and  seconded  and  voted  by  the  convention  that  all  judicial 
officers,  excepting  when  the  constitution  otherwise  provides, 
shall  hold  their  offices  during  good  behaviour. 
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CONSTITUTIONAL  CONFLICT 

The  "argument"  or  discussion  which  arises  in  connection 
with  the  ultimate  exercise  of  the  "powers  of  supervision"  of 
the  Supreme  Judicial  Court  is  not  particularly  that  it  is  an 
"interference  with  the  independence  of  the  judiciary."  That 
independence  actually  means  independence  from  the  control 
of  the  executive.  The  point  of  discussion  here  is  that  the 
exercise  of  control,  including  the  power  to  deal  with  a  case 
of  judicial  misconduct,  is  an  interference  with  the  power  and 
authority  of  the  General  Court. 

The  very  next  article  of  the  Declaration  of  Rights  reads: — 
"XXX. — In  the  government  of  the  Commonwealth,  the  legisla- 
tive department  shall  never  exercise  the  executive  and  judicial 
powers,  or  either  of  them.  The  executive  shall  never  exercise 
the  legislative  and  judicial  powers  or  either  of  them :  The  judicial 
shall  never  exercise  the  legislative  powers  or  either  of  them;  to 
the  end  that  it  may  be  a  government  of  laws  and  not  of  men." 

The  other  significant  section  of  our  constitution  which  poses 
an  "interference"  problem  is  Chapter  I,  Article  III: — 

"The  general  court  shall  forever  have  full  power  and 
authority  to  erect  and  constitute  judicatories  and  courts  of 
record,  or  other  courts,  to  be  held  in  the  name  of  the  Common- 
wealth, for  the  hearing,  trying,  and  determining  of  all  manner 
of  crimes,  offences,  pleas,  processes,  plaints,  actions,  matters 
causes  and  things,  whatsoever,  arising  or  happening  within  the 
Commonwealth,  or  between  or  concerning  persons  inhabiting,  or 
residing,  or  brought  within  the  same,  whether  the  same  be 
criminal  or  civil,  or  whether  the  said  crimes  be  capital  or  not 
capital  and  whether  the  said  pleas  be  real,  personal,  or  mixed; 
and  for  the  awarding  and  making  out  of  execution  thereupon. 
To  which  courts  and  judicatories  are  hereby  given  and  granted 
full  power  and  authority  from  time  to  time,  to  administer  oaths 
or  affirmations  for  the  better  discovery  of  truths  in  any  matter 
in  controversy  or  depending  before  them." 

This  like  other  provisions  of  our  1780  constitution  must  be 
read  and  interpreted  in  connection  with  the  document  as  a 
whole.  See  Commonwealth  v.  Leach,  246  Mass,  464  and  Opin- 
ion of  the  Justices,  111  Mass.  575  in  which  it  is  held  inter  alia 
that  the  Legislature  can  abolish  all  courts  except  the  supreme 
judicial  court.  This  abolition  has  taken  place  on  several  oc- 
casions although  not  in  our  recent  history. 
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In  the  "Report  of  the  Joint  Special  Committee  EstabUshed 
to  Investigate  and  Study  the  Matter  of  Justices  De  Saulnier  and 
Brogna"  Senate  Doc.  No.  1253  of  April  1972,  the  legislative 
committee  took  note  of  the  fact  that  the  supreme  judicial  court 
"asserted"  'the  power  and  duty'  as  a  matter  of  judicial  admin- 
istration to  prevent  a  judge  of  an  inferior  court  v/ho  has  been 
guilty  of  serious  judicial  misconduct  from  exercising  the  powers 
and  duties  of  his  office."  The  special  committee  added  "em- 
phasis" to  the  words  "power  and  duty." 

The  special  legislative  committee  made  it  clear  that  to  have 
a  suggestion  from  the  supreme  judicial  court  to  the  governor 
and  the  General  Court  that  the  General  Court  consider  the  case 
of  one  of  the  two  judges  (De  Saulnier  and  Brogna)  but  not  the 
other,  would  have  been  an  unwarranted  intrusion  into  the  legis- 
lative function.    (Sen.  1253  of  1972  p.  23) 

In  the  conmiittee  report  it  is  also  stated  that  the  committee 
considered  it  to  be  important  to  determine  whether  or  not  the 
findings  of  the  supreme  judicial  court  in  its  printed  record  are 
sustained  by  the  evidence  is  important  in  "resolving  the  legis- 
lative question"  whether  steps  towards  impeachment  or  removal 
should  be  taken: 

".  .  .  only  if  impeachment  or  removal  would  be  warranted  upon 
the  findings  of  the  Supreme  Judicial  Court.  If  the  findings  war- 
rant such  action  —  assuming  them  to  be  correct  —  then  the 
Legislature  might  have  an  independent  responsibility  to  satisfy 
itself  upon  the  facts  by  a  full  scale  hearing  at  which  the  commit- 
tee would  see  and  hear  all  the  witnesses.  If  the  findings  warrant 
no  further  action  —  assuming  they  are  correct  —  then  there  is 
no  need  to  go  behind  them."  (Sen.  No.  1253  of  1972  p.  17-18) 

It  is  perfectly  apparent  that  the  legislative  committee  was 
fully  prepared  to  give  full  consideration  to  the  factual  report 
of  the  supreme  judicial  court  in  this  matter,  but  it  was  not  pre- 
pared to  abdicate  an  "independent  responsibility"  in  case  there 
was  any  doubt  in  the  matter  nor  did  it  consider  that  the  judg- 
ment of  the  supreme  judicial  court  was  final  as  to  the  removal 
or  impeachment  of  the  judge.  De  Saulnier  having  resigned,  there 
was  no  need  to  act  further. 

In  particular,  the  committee  of  the  General  Court  indicates 
that  even  if  there  is  some  impropriety  and  indiscretion  for  which 
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a  censure  is  in  order,  such  things  "do  not  so  disable  him  from 
effectively  performing  judicial  functions  as  to  require  his  re- 
moval" (p.  23) 

The  legislative  committee  indicated  an  interest  in  the  stan- 
dards of  judicial  conduct.  These  canons  have  now  been  adopted. 

On  the  specific  question  of  the  misconduct  situation,  this 
special  committee  said: — 

".  .  .  there  is  urgent  need  to  consider  whether  new  procedures 
are  required  for  inquiring  into  charges  if  impropriety  or  other 
unfitness.  The  suitability  of  the  cumbersome  machinery  of 
impeachment  to  modern  conditions  is  open  to  question.  Removal 
by  the  governor  upon  address  by  the  Senate  and  House  of 
Representatives  would  seem  scarcely  less  cumbersome  unless 
a  full  hearing  has  been  held  by  some  other  authorized  body." 

Elsewhere  it  is  indicated  that  a  "full  hearing"  is  not  consti- 
tutionally required.  Despite  this,  it  seems  grotesque  that  a  judge 
would  be  removed  without  a  hearing. 

A  "Debatable"  Power  .  .  . 

The  special  committee  further  comments  in  the  DeSaulnier 
case  at  Page  25: — 

"In  Matter  of  De  Saulnier  the  Supreme  Judicial  Court  asserted 
inherent  power  both  to  discipline  judges  as  attorneys  and  to  dis- 
able them  from  performing  judicial  function.  Matter  of  De  Saul- 
nier,  1971  A.S.1345  (S.  1146  of  1972  pp.  29-31).  The  rulmg 
is  not  unprecedented  either  in  the  Commonwealth  or  other  juris- 
dictions. Matter  of  Ruby,  328  Mass.  542  (1951)  Gordon  v. 
Clinkscales,  215  Ga.  843  (1960);  In  re  Huff,  352  Mich.  402 
(1958)  In  re  Graham,  366  Mich.  268  (1962),  374  Mich.  104 
(1964).  The  existence  and  extent  of  this  power  are  debatable, 
however,  see  Chandler  v.  Judicial  Council  of  the  Tenth  Circuit, 
398  U.S.  74,  and  its  assertion,  even  if  required  by  judicial  duty, 
always  carries  the  risk  of  conflict  between  the  legislative  and 
judicial  branches." 

Noting  that  the  other  states,  "notably  California,  Illinois,  and 
New  York  have  established  modem  commission  procedures  for 
removing  the  unfit  judge,  and  the  fact  that  bills  for  this  purpose 
have  been  filed  in  the  General  Court,  the  committee  states  that 
"the  time  is  ripe  for  the  Commonwealth  to  adopt  new  measures 
ensuring  the  competence  and  integrity  of  the  judges  who  man 
its  courts." 
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Recently  the  constitution  of  the  state  of  Vermont  has  been 
amended  as  follows: — 

"The  justices  of  the  Supreme  Court  and  the  judges  of  all  sub- 
ordinate courts  shall  hold  office  during  good  behaviour  for  the 
terms  for  which  they  are  appointed.  The  Supreme  Court  in  the 
exercise  of  its  disciplinary  power  over  the  judiciary  of  the  state 
may  suspend  justices  of  all  subordinate  courts  from  the  judicial 
function  for  such  cause  in  such  manner  as  may  be  provided  by 
law. 

The  General  Assembly  may  establish  procedures  for  the  imple- 
mentation of  the  provisions  of  this  section."     (Sec.  28c) 

In  the  Vermont  case  at  least,  there  is  no  question  of  a  "de- 
batable" power,  as  there  seems  to  be  in  Massachusetts,  at  least 
in  the  eyes  of  the  twenty  legislators  who  signed  the  committee 
report.  Some  of  the  signers  are  both  experienced  legislators 
and  experienced  lawyers,  and  they  are  drawn  from  all  sections 
of  the  Commonwealth  and  represent  a  wide  variety  of  opinions 
and  interests. 

Recent  State  Constitutional  Action 

In  addition  to  the  states  mentioned  in  the  committee  report 
of  the  De  Saulnier  case,  Wyoming  joins  the  Ust  of  states  which 
have  revised  their  constitution  in  regard  to  judicial  selection 
or  tenure.  Now  in  Wyoming  the  Supreme  Court  may,  on  re- 
commendation of  a  judicial  supervisory  commission,  suspend  a 
judge  without  pay  if  he  is  convicted  of  a  felony  or  crime  in- 
volving moral  turpiture.  In  South  Carolina  the  Supreme  Court, 
after  hearing,  can  remove  or  retire  from  office  any  judge  who 
has  a  serious  disability  interfering  with  his  capacity.  In  South 
Dakota  the  legislature  has  been  authorized  to  set  up  a  Judicial 
Qualifications  Commission  to  hear  complaints  and  conduct  hear- 
ings. The  South  Dakota  Supreme  Court  has  been  given  power 
to  remove,  retire,  disqualify  or  award  censure.  In  Kansas  judges 
of  inferior  courts  are  now  subject  to  discipline,  suspension,  and 
removal  for  cause  by  the  supreme  court  of  that  state.  Georgia 
has  provided  a  Judicial  Qualifications  Commission  which  can 
remove  any  judge  or  otherwise  discipline  him.  In  the  Georgia 
case  the  supreme  court  must  review  the  decision  of  the  com- 
mission and  can  remove,  award  other  discipline,  retirement, 
or  even  reject  the  recommendations  of  the  commission.  In  Iowa 
the  supreme  court  can  deal  fully  with  judges  of  inferior  courts 
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by  way  of  removal  for  good  cause,  and  discipline  on  application 
by  the  commission  on  Judicial  Qualifications.  In  Florida  there 
is  a  judicial  qualification  commission  which  is  empowered  to 
recommend  to  the  Florida  Supreme  Court  the  discipHne,  re- 
moval, or  retirement  of  state  judges  who  are  found  in  "Willful 
or  persistent  failure  to  perform  his  duties,  for  a  permanent  dis- 
ability which  seriously  interferes  with  performance  of  his  duties, 
or  for  conduct  unbecoming  a  member  of  the  judiciary."  Minn- 
esota can  remove  and  discipline  judges,  for  "incompetency  and 
unbecoming  conduct"  and  other  causes.  A  commission  has  been 
established  to  make  recommendations. 

These  new  developments  are  reported  in  "Judicial  Admin- 
istration-! 972-1 973"  by  Fannie  J.  Klein  and  Ruth  J.  Wirztum 
of  The  Institute  of  Judicial  Administration.  (N.Y.U.  Law 
School) 

Professor  Klein  has  commented  recently  on  the  New  York 
situation  and  indicates  that  impeachment,  concurrent  resolution 
of  both  houses  of  the  Assembly,  and  recommendation  of  the 
governor  with  consent  of  the  senate  are  the  legislative  procedures 
there.  These  methods  are  rarely  used.  The  New  York  "Court 
on  the  Judiciary,"  which  can  be  convened  only  by  the  Chief 
Judge  of  the  New  York  Court  of  Appeals,  the  presiding  justice 
of  each  Appellate  Division  of  the  Supreme  Court,  or  the  exec- 
utive committee  of  the  State  Bar  Association,  is  another  method 
used  in  New  York.  This  "Court"  was  convened  only  three 
times  between  1947  and  1971  but  was  convened  twice  m  1972 
and  1973. 

In  New  York  the  Appellate  Divisions  of  each  judicial  district 
handle  matters  of  less  magnitude  including  investigations,  and 
the  apparatus  is  convened  only  in  major  scandal  situations. 

Apparently  the  New  York  Court  on  the  Judiciary  is  not 
adequate  in  the  eyes  of  some. 

Prof.  Klein  reports  that  between  1969  and  mid-1971,  the 
Judicial  Relations  Committee  of  the  Appellate  Division  (New 
York  and  Bronx  Counties)  handled  sixty  complaints.  A  sub- 
stantial number  of  judges  were  reprimanded,  one  was  publicly 
censured,  and  in  one  case  there  was  a  recommendation  that 
the  Court  on  the  Judiciary  be  convened. 
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A  commission  of  the  New  York  Assembly,  the  Dominick 
Commission,  made  certain  suggestions  of  interest  according  to 
Prof.  Klein:— 

"The  Dominick  Commission  has  made  suggestions  which  would 
simplify  New  York  procedures  for  monitoring  judicial  conduct 
through  the  establishment  of  a  continuing  investigatory  com- 
mission independent  of  the  existing  administrative  structure  of 
the  courts.  This  new  group  would  consist  of  three  judges  selected 
by  the  presiding  judges  of  the  intermediate  appellate  court.  These 
judges  would  represent  every  tier  of  the  court  system.  The  New 
York  State  Bar  Association  would  have  responsibility  for  the 
selection  of  three  lawyers,  and  the  Governor  would  complete 
the  commission  by  designating  three  more  lawyers  as  members. 
This  group  would  have  authority  not  only  to  investigate  but  to 
censure  judges  for  minor  violations.  Where,  after  a  confidential 
hearing,  the  commission  members  decide  that  the  misconduct 
or  incapacity  warrant  removal  or  retirement  of  the  judge  in 
question,  a  public  trial  of  the  matter  would  be  held  before  judges 
sitting  on  a  newly  designed  Court  on  the  Judiciary.  This  Court 
would  have  the  power  to  order  removal  or  retirement.  An  appeal 
by  the  'defendant'  judge  could  then  be  taken  to  the  New  York 
State  Court  of  Appeals." 


Removal  Procedures  in  Other  States 

Source:  American  Judicature  Society,  Report  No.  5 
Judicial  Discipline  and  Removal 

Impeachment:  All  states  except  Delaware,  Hawaii,  Indiana 
and  Oregon. 

Address:  (28  states)  Arkansas,  Conn.,  Del.,  Hawaii,  Kan., 

La.,  Maine,  Md.,  Mass.,  Mich.,  Miss.,  Nev., 
N.H.,  N.Y.,  N.C.,  Ohio,  Ore.,  Pa.,  R.I.,  S.C, 
Tenn.,  Texas,  Utah,  Va.,  Wash.,  W.  Va.,  and 
Wise. 

Recall  by 

Voters:  Arizona,  California,  Kansas,  Nevada,  N.  Dak., 

Ore.,  Wise. 
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Courts  on 
Judiciary: 


Judicial 
Qualification 
Commissions : 


Alabama,  Delaware,  Hawaii,  Indiana,  Iowa, 
Louisiana,  New  Jersey,  New  York,  North  Ca- 
rolina, Oklahoma,  Texas,  and  Virginia. 


Alaska,   California,   Colorado,   Florida,   Idaho, 
Louisiana,  Michigan,  Nebraska,  New  Mexico, 
Ohio,  Oregon,  Pennsylvania,  Texas  and  Utah, 
(also  now  South  Dakota,  Georgia,  Florida.) 

Illinois,  Vermont  and  in  Puerto  Rico. 


Commission 
Procedure: 

States 

Considering 

Commissions:  Arizona,  Ark.,  Ga.,  Ind.,  la.,  Kan.,  Minn., 
Mont.,  Va.,  W.  Va.,  Wyo. 

(Note:  By  1973  Wyommg,  S.  Car.,  Kan.,  and 
Minn,  had  given  constitutional  power  to  their 
supreme  court  to  remove  judges) 

The  "Court  on  the  Judiciary"  is  a  special  panel  of  judges 
convened  on  the  authority  of  certain  chief  justices  or  senior  jus- 
tices, and  sometimes  on  the  instigation  of  the  bar  association. 

The  "Judicial  Qualifications  Commission"  is  a  non-judicial 
body  on  which  certain  judges,  lawyers,  and  members  of  the 
public  serve  to  receive  and  investigate  complaints  against  judges. 
An  INDIVIDUAL  can  initiate  an  investigation  by  such  a  com- 
mission. The  commission  generally  gives  its  recommendations 
to  the  supreme  court  of  the  state,  but  there  are  variations. 

In  Connecticut,  Hawaii,  Missouri,  and  New  Jersey,  there  are 
bodies  which  deal  with  disabled  judges. 

The  above  tables  do  not  reflect  the  differences  between  the 
states  but  are  intended  to  present  a  general  picture  since  New 
York  and  New  Jersey  pioneered  the  concept  (later  followed 
by  California)  in  1947. 
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The  Maryland  Example 

In  May  of  1973  the  Court  of  Appeals  of  Maryland  decided 
the  case  of  In  re  Diener,  304  A  2d  587  ( 1973)  which  involved 
a  proceeding  to  review  the  report  and  recommendation  of  the 
Maryland  Commission  on  Judicial  DisabiUties  that  because  two 
judges  of  the  Traffic  Division  of  the  Municipal  Court  of  Balti- 
more City  had  been  engaged  in  conduct  prejudicial  to  proper 
administration  of  justice,  they  should  be  removed. 

Prior  to  the  estabUshment  of  this  commission  in  Maryland, 
a  judge  could  be  removed  by  impeachment,  removal  by  the 
Governor  for  the  conviction  of  a  crime,  or  because  of  incom- 
petency or  willful  neglect  of  duty  or  misbehaviour  in  office,  or 
by  address  which  required  a  two-thirds  vote  of  the  Maryland 
General  Assembly. 

Maryland  at  least  had  power  in  its  governor  to  act  in  cases 
of  incompetency,  neglect  of  duty,  or  misbehaviour  in  office.  In 
Massachusetts  we  do  not  have  this.  In  assessing  the  need  for 
some  constitutional  amendment,  it  is  not  possible  to  accept  a 
decision  from  the  highest  court  of  some  other  state  as  to  the 
powers  of  court  in  these  matters.  There  must  also  be  a  careful 
analysis  of  the  constitutional  authority  under  which  the  court 
may  act.  The  Diener  case  is  a  typical  example  of  this. 

In  the  Diener  decision  our  own  situation  is  reflected: 

"By  1960,  it  had  become  apparent  throughout  the  country  that 
impeachment,  the  traditional  method  of  dealing  with  judicial  mis- 
conduct in  46  states,  and  address,  available  in  a  small  number, 
were  too  tedious,  too  cumbersome,  and  too  expensive  for  fre- 
quent use  and  that  neither  any  longer  offered  a  viable  mechanism 
for  judicial  discipline.  In  the  decade  between  1960  and  1970, 
19  states,  led  by  California,  turned  to  deal  with  the  problem." 

Maryland  provided  a  Commission  on  Judicial  Disabilities  in 
1966  consisting  of  the  three  judges  appointed  by  the  governor, 
one  lawyer  admitted  for  15  years,  and  one  public  member.  The 
first  statute  read: — 

'The  Commission  may,  after  such  investigation  as  it  deems 
necessary,  order  a  hearing  to  be  held  before  it  concerning  the 
removal  or  retirement  of  a  judge.  If  after  a  hearing  the  Com- 
mission finds  good  cause  therefore  as  aforesaid,  it  shall  recom- 
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mend  to  the  General  Assembly  the  removal  or  retirement,  as 
the  case  may  be,  of  the  judge." 

The  General  Assembly  was  to  review  the  matter  on  the  law 
and  on  the  facts  and  may  permit  additional  evidence.  If  there 
was  a  two-thirds  vote  in  each  house,  retirement  or  removal  could 
be  ordered.  In  1970  the  membership  of  the  Commission  was 
increased  and  then  the  Commission  was  directed  to  recommend 
to  the  Court  of  Appeals  rather  than  to  the  General  Assemblv. 

The  amended  law  read: — 

"(b)  Upon  recommendation  of  the  Commission  that  a  judge 
be  removed  from  office  or  that  he  be  retired,  the  Court  of 
Appeals,  after  a  hearing  and  upon  a  finding  of  misconduct  while 
in  office,  or  of  persistent  failure  to  perform  the  duties  of  his 
office,  or  of  conduct  prejudicial  to  the  proper  administration 
of  justice  may  remove  the  judge  from  office  or  may  censure 
him,  or  the  Court  of  Appeals,  after  hearing  and  upon  a  finding 
of  disability  which  is  or  is  likely  to  become  permanent  and 
which  seriously  interferes  with  the  performance  of  his  duties 
retire  the  judge  from  office.  A  judge  removed  under  this  section 
and  his  surviving  spouse,  shall  have  the  rights  and  privileges 
accruing  from  his  judicial  service  only  to  the  extent  prescribed 
by  the  order  of  removal." 

A  rather  important  consideration  in  the  Maryland  case  is 
this  comment  of  the  Court  of  Appeals: — 

"When  our  Constitution  .  .  .  was  amended  in  1970,  it  became 
possible  to  censure,  remove  or  retire  judges  in  a  proceeding 
which  supplemented  the  retirement  and  removal  provided  for 
by  ...  (the  constitution). 

As  we  said  early  on  we  do  not  regard  ourselves  as  bound 
by  the  recommendation  of  the  Commission.  We  have  the  power 
to  disregard  its  recommendation  entirely,  or  to  amehorate 
or  increase  the  recommended  sanction,  aU  to  the  end  that 
the  interests  of  justice  may  be  served." 

In  the  particular  case,  the  Maryland  court  frankly  conceded 
that  its  decision  "will  be  deemed  unduly  harsh  by  some"  but 
decided  that  in  the  interest  of  justice  there  was  no  reasonable 
alternative. 
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The  precise  nature  of  the  statute  which  might  be  best  suited 
to  the  needs  of  Massachusetts,  and  the  extent  of  the  powers  of 
any  Judicial  Qualifications  Commission  are  matters  that  can 
be  determined  by  the  General  Court. 

To  permit  the  enactment  of  such  statute  as  the  General  Court 
may  desire,  we  now  confine  ourselves  to  a  suggestion  for  an 
amendment  to  the  Massachusetts  constitution. 

We  recommend  the  following: — 

1974  DRAFT  ACT 


ultjp  Qlontmattujfaltlj  of  illaasarliuspttfl 

In  the  Year  One  Thousand  Nine  Hundred  and  Seventy-Four 

PROPOSAL  FOR  A  LEGISLATIVE  AMENDMENT 
TO  THE  CONSTITUTION 

Relative  to  the  Discipline,  Censure,  and  Removal  of  Judges 

A  majority  of  all  the  members  elected  to  the  Senate  and  House 
of  Representatives,  in  joint  session,  hereby  declares  it  to  be  ex- 
pedient to  alter  the  Constitution  by  the  adoption  of  the  following 
Article  of  Amendment,  to  the  end  that  it  may  become  a  part 
of  the  Constitution  (if  similarly  agreed  to  in  a  joint  session  of 
the  next  General  Court  and  approved  by  the  people  at  the  state 
election  next  following): 

ARTICLE  OF  AMENDMENT 

The  Constitution  is  hereby  amended  as  follows: 

Article  1.  In  addition  to  the  provisions  contained  in  chapter 
III  and  Articles  of  Amendment  LVIII,  XXXVII,  and  LXXV 
and  in  the  manner  which  shall  be  provided  by  statute  and  not- 
withstanding the  existing  provisions  of  chapter  III  and  Articles 
of  Amendment  LVIII,  XXXVII,  and  LXXV,  a  judge  of  any 
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court  may  be  censured,  suspended,  or  removed  from  his  judicial 
office  by  the  Supreme  Judicial  Court  for  conduct  that  brings  the 
judicial  office  into  disrepute,  including  but  not  limited  to: 

(a)  Conviction  in  a  court  of  this  or  any  other  state  or  of  the 
United  States  of  a  crime  punishable  as  a  felony  or  a  crime 
involving  moral  turpitude;  or 

(b)  Wilfful  misconduct  in  a  judicial  office;  or 

(c)  Habitual  failure  to  perform  judcial  duties;  or 

(d)  Habitual  intemperance. 


1974  LEGISLATIVE  NOTES 

Several  bills  were  filed  for  a  constitutional  amendment  to  cover  the  appoint- 
ment and/or  removal  of  judges.   They  include  S.  174;  H.  1234  and  H.  2616. 

H.   1234  of  1974  would  place  the  removal  power  directly  in  the  Supreme  Judi- 
cial Court  without  the  establishment  of  any  sort  of  commission. 
S.  174  and  H.  2616  propose  a  commission  (as  a  constitutional  provision)   which 
would   make   recommendations   to   the   supreme  judicial   court. 

The  Judicial  Council  recommendation  is  for  a  constitutional  amendment  which 
would  permit  legislative  action  to  establish  a  commission  to  make  recommend- 
ation or  to  permit  the  supreme  judicial  court  to  act  without  such  a  commission. 
It  does  not  appear  to  be  necessary  to  set  forth  the  precise  details  in  an  amendment. 
If  the  general  court  and  the  people  approve  an  amendment,  a  statutory  procedure 
can  be  provided,  and  further  than  that,  a  statutory  scheme  which  proves  in- 
appropriate can  be  improved  by  amendments  from  time  to  time. 


APPENDIX 

LEGISLATIVE  REMOVAL  OF  JUDGES  UNDER  THE 

MASSACHUSETTS  CONSTITUTION 

It  is  fortunate  that  none  of  the  fears  of  the  truly  great  con- 
stitutional lawyers  of  our  Commonwealth  in  its  early  years  have 
ever  been  realized.  Our  people  have  never,  since  1859,  per- 
mitted legislative  action  to  "gratify  the  wishes  of  a  (political) 
party"  by  indulging  in  the  removal  of  a  judge  or  a  group  of 
judges. 

In  the  constitutional  convention  of  1820,  Lemuel  Shaw  of 
Boston,  a  delegate  who  was  to  later  become  the  chief  justice  of 
the  supreme  judicial  court,  posed  the  supposition  that  a  political 
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party,  from  some  temporary  triumph,  might  remove  judges  when 
the  justice  of  it  is  not  manifest.  If  later  this  poHtical  party  is 
put  down,  would  not  the  successors  in  office  say  that  it  was  an 
act  of  justice  to  put  the  recent  judicial  substitutes  out  of  office? 
Would  not  such  a  state  of  affairs,  queried  Shaw,  after  one  or 
two  changes  put  the  entire  judicial  system  entirely  at  the  will  of 
the  prevailing  party? 

Shaw  explained  very  carefully  to  the  delegates  of  the  1820 
convention  that  the  independence  of  one  department  of  the 
government  from  the  other  has  been  considered  one  of  the  most 
important  political  improvements  of  modern  times.  He  asserted 
that  this  principle  is  set  forth  in  the  "Defence  of  the  American 
Constitution."  He  said  the  principle  had  been  adopted  by  all 
enlightened  governments  in  the  world. 

The  judges,  said  Lemuel  Shaw,  are  made  independent  of  the 
crown  and  of  the  people. 

But  is  this  true  in  Massachusetts  under  our  original  con- 
stitution of  1780? 

Are  the  judges  made  independent  of  the  "crown"  and  "of  the 
people?" 

If  judges  are  not  faithful,  they  may  be  impeached,  and  this 
still  carries  out  the  principle  that  a  judge  holds  his  office  during 
good  behaviour.   Infidelity  is  not  "good  behaviour." 

There  are  other  cases,  indicated  Shaw,  where  by  loss  of  rea- 
son, or  for  other  causes  so  manifest  as  to  command  a  general 
assent  there  should  be  a  provision  for  removal  of  the  judge,  with- 
out impeachment. 

The  Heart  of  the  Removal  Process 

Lemuel  Shaw,  speaking  in  the  1820  constitutional  conven- 
tion, the  first  since  the  adoption  of  that  constitution  in  1780, 
said  that  since  removal  does  not  imply  misbehaviour,  if  the  rea- 
son for  removal  cannot  be  made  so  manifest  as  to  command  the 
assent  of  a  great  majority  of  the  Legislature,  of  two  thirds  at 
least,  there  can  be  no  necessity  (i.e.  authority)  for  removal. 
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Examine  Shaw's  argument  with  care:  — 

As  the  constitution  was  written  in  1780,  the  judges  hold  their 
office  at  the  will  of  the  majority  of  the  Legislature. 

Shaw  indicated  with  both  pride  and  pleasure  that  this  power 
of  removal,  without  assigning  any  cause,  had  not  been  abused 
prior  to  the  year  1820,  but  Shaw  said  it  was  capable  of  being 
abused. 

The  particular  constitutional  issue  on  which  Shaw  spoke 
was  a  res  of  the  1820  convention  which  read:  — 

"Resolved,  That  the  first  article  of  the  third  chapter  of  the  con- 
stitution respecting  the  judiciary  power  ought  to  be  amended,  so 
that  aU  judicial  officers  duly  appointed,  commissioned  and 
sworn,  shall,  except  when  the  constitution  otherwise  provides, 
hold  their  offices  during  good  behaviour;  but  the  governor,  with 
the  consent  of  the  council,  may  remove  any  judicial  officer  upon 
the  address  of  two  thirds  of  the  members  present  of  each  house 
of  the  Legislature." 

The  1780  constitution  says:  — 

"Provided,  nevertheless,  the  Governor,  with  consent  of  the 
Council,  may  remove  them  upon  the  address  of  both  Houses  of 
the  Legislature. 

It  was  Daniel  Webster  who  offered  an  amendment  to  the 
resolution  under  debate  which  shunted  aside  the  question  of 
whether  a  simple  majority,  as  originally  provided  in  the  1780 
constitution,  or  the  two  thirds  of  those  present  indicated  in 
Joseph  Story's  resolution  (above)  would  be  the  test.  Webster's 
resolution  read:  — 

"Resolved,  that  it  is  expedient  so  to  amend  the  constitution  as  to 
provide  that  no  address  for  the  removal  of  any  judicial  officer, 
shall  pass  either  house  of  the  General  Court,  until  the  causes 
of  removal  are  first  stated,  and  entered  on  the  journal  of  the 
house  in  which  it  originated,  and  a  copy  thereof  served  on  the 
person  in  office,  that  he  may  be  admitted  to  a  hearing  in  his 
defence." 

It  was  Webster's  resolution  which  became  the  "ninth"  article 
of  amendment  adopted  by  the  1820  constitutional  convention. 

In  presenting  this  "ninth"  and  other  articles  of  amendment  to 
the  people  of  Massachusetts  in  an  "Address  to  the  People"  dated 
Jan.  9,  1821,  the  convention  said:  — 
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"An  independent  judiciary  is  a  fundamental  principle  of  a  free 
government.  We  cannot  so  well  express  our  sentiments  on  this 
important  subject,  as  by  referring  to  the  twenty-ninth  article  of 
the  declaration  of  rights. 

It  is  there  "said,  'It  is  the  right  of  every  citizen  to  be  tried  by 
judges  as  free,  impartial,  and  independent,  as  the  lot  of  humanity 
will  admit:'  and  therefore,  'that  judges  should  hold  their  offices 
as  long  as  they  behave  themselves  well.' 

The  judges  have  not  such  tenure  of  office,  unless  the  constitution 
be  understood  to  mean,  that  they  are  not  liable  to  removal  until 
they  have  had  an  opportunity  to  show  that  the  alleged  causes  for 
removal  are  unfounded,  or  insufficient.  The  Legislature,  in  re- 
moving a  judge,  exercises  not  only  a  discretionary,  but  a  judi- 
cial power. 

Judgment  cannot  justly  be  given,  in  any  case  affecting  any  inter- 
est, even  of  the  humblest  citizen,  unless  the  cause  has  been 
first  stated,  and  it  has  been  permitted  to  him  to  show,  what  he 
considers  to  be  the  truth  of  his  case. 

It  cannot,  then,  be  consistent  with  the  plainest  principles  of 
justice,  that  the  public  functions  of  a  citizen,  and  perhaps  his 
reputation,  may  be  taken  from  him,  without  any  other  notice 
from  those  who  may  exercise  such  power,  than  that  they  have 
exercised  it,  and  that  his  relation  to  the  public  has  ceased. 

In  whatever  estimation  we  may  hold  the  rights  and  interests  of 
any  individual  who  sustains  a  high  judicial  office,  it  is  rather 
the  public  right  and  interest,  which  move  us  to  propose  the 
subjoined  amendment.    (Webster's  resolution) 

The  people  can  have  no  dearer  interest  in  anything  pertaining 
to  government  than  in  the  interpretation  of  the  laws  and  in  the 
administration  of  justice,  affecting  life,  liberty,  property,  and 
character.  The  constitution,  with  the  explanatory  amendment 
which  we  propose,  secures  to  the  people  the  unquestionable 
right  of  removing  the  unfit,  the  unworthy,  and  the  corrupt, 
while  it  secures  to  them  the  no  less  valuable  right  of  pre- 
serving to  themselves,  the  able,  the  upright,  and  the  independent 
magistrate. 

We  propose,  therefore,  so  to  amend  the  constitution  as  to  re- 
quire that  no  judicial  officer  shall  be  removed  from  office  untU 
the  alleged  causes  of  removal  are  stated  on  the  records  of  the 
Legislature;  nor  until  the  individual,  thereby  affected,  shall  have 
had  an  opportunity  to  be  heard." 

At  the  state  election  on  April  9,  1821,  the  vote  on  the  ninth 
article  was  12,471  in  favor,  14,518  opposed. 
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From  that  time  to  1974  the  only  change  in  the  1780  consti- 
tution Chapter  III,  Article  I  is  to  allow  the  governor,  with  the 
consent  of  the  council,  and  after  due  notice  and  hearing,  to 
retire  a  judge  because  of  "advanced  age  or  mental  or  physical 
disability." 

In  1820  Webster  said  that  under  our  1780  constitution,  it 
was  not  made  necessary  that  the  two  houses  should  give  any 
reasons  for  their  address  or  that  the  judge  should  have  an  oppor- 
tunity to  be  heard. 

Webster  said  that  this  arrangement  was  against  "common 
right"  and  "repugnant  to  the  general  principles  of  government." 
Nevertheless,  he  recognized  that  it  was  the  letter  and  spirit  of 
the  constitution.  Webster  said  that  a  judge's  commission  pur- 
ports to  be  on  the  face  of  it  "during  good  behaviour",  and  the 
judge  has  interest  in  the  office. 

Webster's  argument  on  this  issue  is  one  of  the  more  vigorous 
and  lucid  on  the  subject. 

The  "Great  Daniel"  said  that  the  interpretation  he  gave  to 
the  1780  constitution  was  that  the  legislature  could  deprive  the 
judge  of  his  office  without  trial  or  accusation. 

This,  said  Webster,  was  manifestly  to  place  the  judges  at 
the  pleasure  of  the  Legislature.  The  question  to  Webster  was 
not  what  the  Legislature  probably  wiU  do  but  rather  what  they 
may  do. 

If  the  judges  hold  their  offices  only  so  long  as  the  Legislature 
sees  fit,  Webster  contended  that  they  were  not  independent  men 
incapable  of  being  influenced  by  hope  or  by  fear.  The  tenure 
of  their  office  is  not  independent,  and  the  general  theory  of  the 
principle  of  the  separation  of  powers  in  the  three  branches  of 
the  government  is  not  preserved. 

Webster  contended  that  if  the  Legislature  could  remove  a 
judge  without  cause  or  hearing,  the  branches  of  government 
were  not  co-ordinate  and  independent.  Could  the  General  Court 
permit  an  act  to  pass  permitting  the  governor  or  some  judges 
to  remove  a  senator  or  a  member  of  the  house  of  representatives 
from  office? 
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Later  in  the  convention  Henry  H.  Childs  of  Pittsfield  stated 
that  he  was  against  any  changes  in  this  part  of  the  1780  con- 
stitution because  provision  for  notice  of  the  charges  and  hear- 
ing placed  the  proceeding  on  the  footing  of  an  unpeachment 
and  that  the  object  of  an  address  was  to  permit  removal  when 
it  was  the  "universal  sentiment  in  the  community"  that  the 
judge  was  disqualified  from  office. 

James  T.  Austin,  noted  Boston  lawyer  and  Commonwealth 
Attorney,  made  an  assessment  of  the  address  procedure  which 
is  of  interest.  Commenting  that  the  impeachment  procedure 
called  for  a  grand  inquest  in  the  house  of  representatives  and 
a  trial  before  the  senate,  Austin  noted  that  removal  by  address 
did  not  suppose  a  crime.  Austin  did  not  endorse  Webster's 
resolution  calling  for  notice  of  the  charges  and  a  hearing  in  the 
case  of  an  address.  "Are  there  to  be  two  trials?"  in  an  address, 
said  Austin,  "when  in  an  impeachment  there  is  but  one?"  Aus- 
tin believed  that  the  requirement  of  the  bringing  of  specific 
charges  and  a  trial  so  obstructed  the  course  of  a  removal  by 
address  that  if  the  1780  constitution  was  amended  as  Webster's 
resolution  provided,  the  removal  by  address  would  never  be 
used. 

Suppose  the  case  is  one  where  there  is  a  loss  of  public 
confidence  said  Austin,  and  the  usefulness  of  the  judge  was 
destroyed  for  some  reason.  Austin  would  be  for  his  removal 
but  contended  that  if  witnesses  were  to  be  summoned  to  prove 
specific  charges,  it  would  be  impossible  to  remove  him.  One 
comment  is  particularly  noteworthy:  — 

A  man  may  do  a  vast  deal  of  mischief  and  yet  evade  the  penalty 
of  the  law  —  a  judge  may  act  in  such  a  manner  that  an  intelli- 
gent community  may  think  their  rights  in  danger  and  yet  com- 
mit no  offence  against  any  written  or  unwritten  law. 

A  "Check  on  the  Judiciary"? 

Austin  said  that  he  had  heard  of  men  being  elevated  to  high 
judicial  stations  not  because  they  were  the  most  able  and  most 
learned  but  because  they  stood  in  the  front  ranks  of  their  party. 

They  are  but  men  and  ought  not  to  be  above  responsibility. 
It  was  urged  as  a  reason  for  their  entire  independence  that 
they  are  called  on  to  decide  on  the  constitutionality  of  the  acts 
of  the  Legislature.    Austin  admitted  that  the  judges  had  this 
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right  and  that  it  was  an  indispensable  check  on  the  Legislature. 
He  posed  this  constitutional  inquiry: 

Was  there  to  be  no  check  on  the  judiciary?  Were  the  judges 
elevated  to  an  atmosphere  where  they  would  have  none  of  the 
prejudices  and  strong  feelings  of  other  men?  The  power  of  re- 
moval was  the  necessary  check  on  the  Judiciary. 

According  to  Austin,  a  man  might  bear  for  a  little  while  with 
tyrannical  laws  and  a  tyrannical  executive,  but  no  man  could 
bear  a  judiciary  power  that  was  not  honest  and  upright,  how- 
ever distinguished  by  learning. 

Austin's  position  was  that  the  removal  by  address  in  the 
1780  constitution  was  the  EngUsh  principle.  He  said  that  this 
principle  was  not  in  the  constitution  of  the  United  States  but 
that  the  nature  of  the  United  States  government  was  different. 

The  words  of  Joseph  Story  of  Salem,  another  delegate  to 
the  1820  convention,  are  now  significant.  Story  beUeved  that 
a  judge  should  not  be  removed  by  a  bare  majority  of  the 
legislature. 

Story  pointed  out  that  the  idea  of  holding  office  "during  good 
behaviour"  was  clearly  indicated  in  the  constitution  but  that 
in  another  clause,  this  was  not  so.  Removal  could  be  accom- 
plished for  no  cause  and  with  no  reasons  given. 

Story  even  went  so  far  as  to  indicate  that  a  powerful  indi- 
vidual who  was  unwilling  to  trust  his  cause  to  a  certain  judge 
may,  if  he  has  influence  enough  to  excite  a  momentary  pre- 
judice and  command  a  majority  of  the  Legislature,  obtain  the 
removal  of  that  judge.   In  Story's  words: 

He  does  not  hold  the  office  by  the  tenure  of  good  behaviour, 
but  at  the  will  of  a  majority  of  the  Legislature,  and  they  are  not 
bound  to  assign  any  reason  for  the  exercise  of  their  power. 
Sic  volo,  sic  jubeo,  stet  pro  ratione  voluntas.  This  is  the  pro- 
vision of  the  constitution,  and  it  is  only  guarded  by  the  good 
sense  of  the  people. 

Story's  disHke  of  the  original  provision  of  the  1780  consti- 
tution was  very  deep.  His  own  integrity  beyond  question,  he 
said  that  the  humblest  citizen  cannot  be  touched  without  a 
right  to  be  fully  heard  and  to  make  his  defense  —  should  this 
right  be  denied  to  a  judge? 
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To  take  away  the  dearest  possession  of  a  judge  —  character 
—  let  it  be  done  openly  —  in  the  face  of  day  —  and  in  the 
presence  of  those  who  attack. 

Let  not  the  reputation  of  the  judge  who  has  spent  his  whole 
life  in  labor  and  study,  and  whose  youth  and  old  age  has  been 
devoted  to  public  service,  be  taken  away  at  the  beck  of  a  pop- 
ular demagogue,  and  not  let  his  children  have  the  means  of 
knowing  the  cause,  which  they  who  do  the  injury  would  blush 
to  tell.  After  a  single  removal  had  been  made,  no  man  worthy 
of  the  place  would  accept  the  charge. 

The  1853  Issue 

By  the  time  of  the  next  constitutional  convention  in  1853, 
the  question  was  not  so  much  concerned  with  the  removal  of 
judges  but  with  the  election  of  judges. 

The  Whigs  were  uninterested  in  any  election  of  judges,  and 
the  Democratic  party  platform  did  not  allude  to  any  change  to 
an  elected  judiciary.  The  "Free-Soil"  compromise  party  which 
listed  the  forces  of  "Young  America"  in  its  ranks,  including 
Henry  Wilson,  and  Messrs.  French,  Wood  and  others,  favored 
the  election  of  judges  and  the  particular  rejection  of  Whig  judges. 

Cited  was  the  same  29th  article  of  the  Declaration  of  Rights 
in  the  Massachusetts  constitution  which  states: — 

"It  is  essential  to  the  preservation  of  the  rights  of  every  indivi- 
dual, his  life,  liberty,  property  and  character,  that  there  be  an 
impartial  interpretation  of  the  laws  and  administration  of  just- 
ice. It  is  the  right  of  every  citizen  to  be  tried  by  judges  as  free, 
impartial  and  independent  as  the  lot  of  humanity  will  admit. 
It  is  therefore  not  only  the  best  policy,  but  for  the  security  of 
the  rights  of  the  people,  and  of  every  citizen,  that  the  judges  of 
the  supreme  judicial  court  should  hold  their  offices  as  long  as 
they  behave  themselves  well." 

One  of  the  non- Whigs  at  the  1853  constitutional  convention 
was  Richard  H.  Dana  of  Cambridge  (representing  Manchester), 
and  it  is  clear  that  he  had  no  doubt  as  to  the  power  of  removal 
of  a  judge: — 

"Having  shown  gentlemen  why  we  should  have  an  independent 
judiciary,  let  them  point  to  me  one  single  reason  why  we  should 
make  the  change,  (i.e.  to  an  elected  judiciary).  There  is  no 
popular  demand  for  it,  and  there  has  not  been  one  single  case  of 
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complaint.  We  have  the  power  of  removal.  How  many  judges 
have  been  impeached  in  this  state?  Not  one  in  my  day.  Has  a 
judge  been  removed  by  the  legislature?  But  one,  and  none  in  my 
day.  What  does  that  indicate?  It  indicates  that  it  has  not  been 
found  necessary.  And  what  does  that  indication  prove?  It  proves 
that  we  have  a  tribunal  as  impartial  as  the  lot  of  humanity  wiU 
permit.  Our  judges,  let  gentlemen  bear  in  mind,  are  not  irrespon- 
sible. They  may  be  impeached;  they  may  be  removed  by  a  vote 
of  the  legislature.  The  gentlemen  recollect  that,  at  this  moment, 
it  requires  no  more  power  to  remove  a  judge  of  the  supreme 
court  than  it  does  to  change  a  man's  name;  that  on  a  vote  of 
the  two  branches  of  the  legislature,  the  governor  can  remove 
a  judge  of  the  supreme  court;  that  a  conviction  in  one  tribunal 
after  impeachment  by  another,  may  remove  him  from  all  office 
forever.  What  more  reponsibility  do  gentlemen  want?  It  is  not 
a  question  of  responsibility.    It  is  a  question  of  dependence. 

Dana  contended  that  election  of  judges  was  "the  rashest  act 
that  a  sober  community  ever  committed,  but  he  was  not  chal- 
lenged on  his  interpretation  of  the  1780  constitution  and  the 
removal  of  judges. 

In  commenting  on  the  removal  problem  discussed  at  the  1853 
convention,  George  T.  Curtis  (under  the  pen  name  of  Phocion) 
said: — 

"(Removal  by  Impeachment  or  address  .  .  .)  is  the  only  mode 
of  removing  a  judge,  or  taking  him  out  of  the  public  service, 
that  is  consistent  with  the  independence  of  the  Judiciary  and 
the  real  interests  of  the  people.  It  is  so,  first  because  it  keeps 
the  power  of  the  different  departments  of  the  government  distinct 
and  prevents  either  of  the  two  others  from  exercising  political 
control  over  the  judiciary  ..." 

"...  in  the  second  place  that  a  removal  by  address  or  im- 
peachment is  vastly  to  be  preferred,  because  it  requures  a  for- 
mal public  investigation  into  the  facts  of  competency  and 
fidelity.  The  great  maxim  that  'no  man  should  be  condemned 
unheard'  is  in  this  case  important,  not  only  to  the  rights  of  an 
individual,  whose  reputation  and  usefulness  may  be  involved, 
but  it  is  equally  important  to  the  public  interests,  because  the 
public  ought  not  to  be  deprived  of  the  services  of  a  judge,  with- 
out a  careful,  open,  public  and  responsible  finding  of  the  fact 
that  he  is  unfit  for  the  station  which  he  fiUs.  Place  your  judges 
in  any  other  position,  and  you  may  be  deprived  of  their  services 
at  the  instigation  of  a  demagogue,  through  the  malice  or  the 
selfishness  of  party,  or  by  the  machinations  of  some  powerful 
individual,  whose  scheme  of  private  rapacity,  injustice  or  op- 
pression it  may  have  been  their  duty  to  crush. 
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In  the  third  place,  a  removal  by  impeachment  or  address  is  a 
far  better  security  for  good  conduct  in  judges,  if  they  are  men 
fit  for  the  position,  than  any  such  plan  of  dropping  them  out  of 
office  'without  observation'  can  ever  become." 

In  his  comments  on  the  removal  problem  in  1853,  J.  G. 
Palfrey  said: — 

"But  it  is  argued  that  we  ought  to  have  some  method  of  relief 
from  incompetent  and  unfaithful  judges.  No  doubt  we  ought; 
and  we  have  it  already  in  perfection.  Passing  by  the  process 
of  impeachment,  nothing  can  be  easier  nor  more  summary  than 
that  procedure  provided  by  the  present  constitution,  of  removal 
by  address  of  the  two  Houses  to  the  Governor.  It  is  a  prompt, 
efficient,  infallible  remedy  for  every  case  that  can  be  supposed 
of  general  dissatisfaction.  In  its  practical  operation,  it  goes  far 
to  insure  the  object  of  delicacy  professed  to  be  aimed  at  by  the 
proposed  new  provision;  viz  the  retirement  'to  private  life,  with- 
out violence  or  ungracious  circumstances,  and  scarcely  with  ob- 
servation'. For  it  can  hardly  happen  that,  when  the  public  dis- 
satisfaction becomes  so  manifest  as  to  threaten  the  removal  of 
a  judge  by  address,  his  own  feelings,  or  the  interference  of  his 
friends,  will  not  lead  him  to  anticipate  that  step  by  a  voluntary 
resignation.  If  it  could  ever  happen,  it  would  be  only  in  a 
case  of  a  judge  who  was  so  confident  of  the  correctness  of  his 
course  that  he  would  stand  by  it  to  the  last,  defy  the  conse- 
quences, and,  by  giving  the  greatest  possible  solemnity  and  pub- 
licity to  the  issue  made,  throw  himself  on  the  judgment  of  pos- 
terity. And  that  is  just  the  kind  of  judge  that  it  concerns  the 
public  not  to  part  with  on  any  terms." 

The  undercurrent  at  the  1853  convention,  so  far  as  related 
to  the  judicial  tenure  issue,  was  the  fugitive  slave  issue  (and 
to  a  much  lesser  extent  the  issue  of  liquor  prohibition)  which 
arose  when  judges  of  state  courts  were  obliged  to  give  full  faith 
and  credit  to  the  judgments  of  courts  in  other  states  which  or- 
dered the  return  of  a  slave  to  his  master.  Massachusetts  for- 
bade state  officers  to  interfere  with  the  personal  liberty  of  such 
fugitives,  and  it  was  Judge  Edward  G.  Loring  of  the  Suffolk 
Probate  Court,  acting  in  his  dual  role  as  U.S.  Commissioner, 
who  was  the  principal  target  for  removal.  Delegate  French  of 
New  Bedford  summed  it  all  up: — 

"Let  our  judges  be  elected  by  the  people,  and  you  will  never 
be  told  that  they  (i.e.  Shaw)  crawl  under  chains  to  reach  their 
benches,  or  turn  their  backs  upon  an  application  for  a  writ  of 
habeas  corpus  in  behalf  of  a  poor  colored  man,  equally  with  us 
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entitled  to  life  and  liberty,  who  (i.e.  Burns)  shall  be  kidnapped 
in  the  streets  of  Boston,  locked  up  in  an  upper  chamber  of  your 
chained  up  courthouse,  guarded  by  fifteen  hundred  wealthy  mer- 
chant's gentlemen  of  property  and  standing  finally  in  the  'gray 
of  the  morning'  marched  in  a  hollow  square  of  the  armed 
police  of  this  city,  over  the  very  spot,  of  revolutionary  memory, 
which  was  moistened  by  the  blood  of  Attucks,  and  put  on  board 
the  brig  'Acorn'  bound  South,  whilst  the  soldiery  shall  be 
sleeping  upon  their  arms  in  Faneuil  Hall." 

Judge  Loring  was  removed  in  1858,  not  for  unfaithfulness, 
but  clearly  because  of  the  "universal  sentiment"  of  the  comm- 
unity as  expressed  in  the  majority  votes  of  the  House  and  Sen- 
ate. The  technical  charge  against  Loring  was  inconsequential; 
he  was  in  fact  a  victim  of  partisanship  which  demanded  his  head 
for  a  violation  of  the  "unwritten"  or  the  "higher"  law  which 
denied  the  clear  mandate  of  the  U.S.  Constitution  that  full 
faith  and  credit  must  be  given.  Had  the  political  forces  been 
more  sure  of  themselves,  they  might  have  also  attempted  to 
remove  Chief  Justice  Shaw  for  he,  in  their  eyes,  was  equally 
guilty  along  with  Loring. 

The  1918  Convention 

The  1918  constitutional  convention  argued  the  tenure  question 
also  and  at  that  time  the  undercurrent  dealt  more  with  the  al- 
leged unresponsiveness  of  the  judicary  to  the  legitimate  demands 
of  organized  labor.  A  proposal  for  a  seven  year  term  for  judges 
was  rejected  by  a  delegate  vote  of  125  to  32. 

Dishonesty  is  by  no  means  the  sole  reason  for  the  exercise  of 
the  power  in  the  Legislature  to  remove  a  judge.  Chief  Justice 
Shaw,  when  he  was  manager  of  the  impeachment  trial  of  Judge 
Prescott  in  1821,  said: 

"By  the  constitution,  which  is  a  law  of  the  highest  nature,  every 
officer  is  bound  to  take  an  oath  faithfully  and  impartially  to 
perform  and  discharge  all  the  duties  incumbent  upon  him  as 
such  officer,  according  to  the  best  of  his  abilities  and  under- 
standing, agreeably  to  the  rules  and  regulations  of  the  constitu- 
tion and  the  laws  of  this  Commonwealth.  To  perform  these 
duties  faithfully  and  impartially,  he  must  understand  them,  and 
he  must  use  due  diligence  to  acquaint  himself  with  them.  I  should 
therefore  hold  that  any  gross  and  continued  neglect  of  the  ordi- 
nary means  of  information,  as  if  an  officer  were  to  disregard 
those  public  statutes  which  are  made  from  time  to  time,  and 
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the  knowledge  of  which  would  be  necessary  to  the  inteUigent 
and  proper  discharge  of  the  duties  of  his  office,  or  if  the  judge 
of  an  inferior  court  should  willfully  neglect  to  inform  himself 
of  those  adjudications  of  superior  courts,  which  as  precedents 
ought  to  bind  and  govern  him;  or  in  any  way  should  willfully 
neglect  the  means  of  qualifying  himself  for  the  faithful  and 
intelligent  performance  of  his  duties,  such  neglect  would  be 
misconduct  punishable  by  impeachment." 

It  would  appear  that  there  is  a  possible  dispute  as  to  whether 
a  judge  ought  to  be  removed  for  his  "perversity,  or  habitual 
disregard  of  judicial  propriety"  or  his  "inflexible  enforcement 
of  opinions  which  were  inconsistent  with  the  performance  of 
his  duties,"  and  were  as  well  "incorrect  in  point  of  law."  Should 
such  perversity  continue  to  the  point  that  the  "universal  senti- 
ment in  the  community"  was  outraged,  it  would  be  for  the  Gen- 
eral Court,  alone,  to  decide  whether  such  a  judge  ought  to  be 
removed,  impeached,  or  let  be. 


F.  POWERS  OF  THE  CHIEF  JUSTICE  OF  THE  SUPERIOR 
COURT 

SENATE  .  .  .  (1973)  ...  No.  632 


An  Act  relating  to  the  powers  and  duties  of  the  cmEF  justice 

OF  THE  SUPERIOR  COURT. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Section  14A  of  chapter  212  of  the  General  Laws  is  hereby 

2  amended  by  inserting  before  the  first  paragraph  the  fol- 

3  lowing  paragraphs: — 

4  The  chief  justice  of  the  superior  court  shall  be  auth- 

5  orized  to  require  uniform  practices,  to  prescribe  official 

6  forms,  forms  of  blanks  and  records,  and  to  superintend 

7  the  keeping  of  records  by  clerks.    The  chief  justice  shall 

8  have  general  superintendence  of  the  superior  court  inclu- 

9  ding  clerks  and  other  officers;  but,  except  as  otherwise 

10  provided  by  law,  shall  have  no  power  to  appoint  any  such 

11  officers.    Without  limiting  the  generality  of  the  foregoing, 

12  the  chief  justice  shall  require  records  to  be  kept  which 

13  shall  be  available  to  the  general  court  and  which  shall 
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14  show  the  number  of  sessions  held  and  the  dates  thereof, 

15  the  names  of  the  justices  holding  sessions  of  the  court  and 

16  any  other  information  which  may  generally  assist  in  the 

17  determination  of  the  nature  and  volume  of,  and  the  time 

18  required  to  complete,  all  work  done  by  the  court. 

19  In  the  case  of  the  refusal  or  failure  of  any  justice, 

20  clerk  or  officer  of  the  superior  court  to  comply  with  any 

21  order  of  the  chief  justice  of  the  superior  court  in  the  per- 

22  formance  of  his  duties  and  powers,  the  chief  justice  shall 

23  report  such  person  or  persons  to  the  chief  justice  of  the 

24  supreme  judicial  court  with  a  statement  of  such  non-com- 

25  pliance,  and,  upon  a  finding,  made  after  a  hearing  by  said 

26  chief  justice  or  any  justice  of  the  supreme  judicial  court 

27  to  whom  said  chief  justice  may  refer  the  matter,  that  such 

28  person  has  not  complied  with  such  order  of  the  chief  jus- 

29  tice  of  the  superior  court,  the  supreme  judicial  court  shall 

30  forthwith  make  an  appropriate  order  as  to  the  matter 

31  involved. 

32  To  promote  co-ordination  in  the  work  of  the  court, 

33  the  chief  justice  of  the  superior  court  may  call  a  conference 

34  of  any  or  all  of  the  justices  of  the  superior  court  or  other 

35  officers  connected  with  such  court,  and  all  related  ex- 

36  penses  of  such  justices  or  officers  for  attending  any  such 

37  conferences   shall  be  paid  by  the  commonwealth.    The 

38  chief  justice  may  from  time  to  time  report  to  the  govenor 

39  and  to  the  general  court  his  recommendations,  with  drafts 

40  of  legislation  necessary  to  carry  such  recommendations 

41  into  effect,  delative  to  any  matters  affecting  the  admin- 

42  istration  of  the  superior  court. 

This  bill  does  not  add  significantly  to  the  present  powers, 
authorities,  and  responsibilities  of  the  chief  justice  of  the  superior 
court.  All  of  the  inherent  powers  of  this  collegiate  judicial  tri- 
bunal cannot  be  easily  reduced  to  statutory  language  any  more 
than  can  the  term  "general  superintendence"  be  definite  and 
precise.  When  a  statute  is  drafted  outlining  certain  powers 
and  granting  certain  authority  to  any  officer  or  agency,  com- 
mission or  tribunal,  it  is  inevitable  that  before  too  long  an  argu- 
ment will  be  made  that  such  a  statute  limited  the  grantee  in  ways 
which  were  not  thought  to  be  limited  at  all. 

G.L.  c.  212  s.  #14A  now  reads  as  follows: 
§  14A.  Sittings;  chief  justice  to  establish.  Subject  to  section 
thirty-seven  of  chapter  two  hundred  and  fourteen,  the  chief 
justice  of  the  superior  court  shall  establish  from  time  to  time  a 
regular  sitting  or  regular  sittings  of  said  court  at  each  of  the 
places  named  in  section  fourteen  of  this  chapter,  may  establish 
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special  sittings  and  separate  sessions  of  regular  or  special 
sittings  at  any  of  said  places,  may  establish  sittings  for 
naturalization  of  any  city  or  town,  and  may  designate  the 
class  or  classes  of  business  for  which  any  sitting  or  session  is 
established.  Regular  sittings  heretofore  established  by  said 
chief  justice  shall,  unless  changed,  be  held  at  the  same  times 
and  places  from  year  to  year,  but  may  be  changed  at  any  time 
by  him  subject  to  the  provisions  of  section  fourteen.  An  order 
establishing  or  changing  the  time  or  place  of  a  sitting  in  any 
county  shall  be  entered  on  the  records  of  the  court  in  such 
county,  and  public  notice  shall  be  given  by  posting  a  copy  of 
such  order  in  the  office  of  the  clerk  in  such  county  within  fifteen 
days  after  the  date  thereof,  or  otherwise  as  said  chief  justice 
may  direct.    Added  St.  1932,  c.   144,  §  2. 

In  our  opinion  the  chief  justice  of  the  superior  court  now 
has  the  authority  and  the  general  responsibility  to  deal  admin- 
istratively with  the  various  matters  covered  by  lines  4-17  of 
S  632.  Some  of  the  statistical  records  mentioned  in  this  pro- 
posed legislation  are  now  kept  by  the  Executive  Secretary  of 
the  Supreme  Judicial  Court  and  are  published  by  him  in  an 
annual  report.  This  report  under  "Superior  Court"  contains 
information  which  would  assist  the  general  court  in  the  deter- 
mination of  the  work  of  the  superior  court.  Other  information 
can  be  supplied  by  the  administrative  assistant  to  the  chief  jus- 
tice as  required. 

We  specifically  oppose  the  provisions  found  in  lines  18 
through  29  of  S  632. 

The  superior  court  has  existed  since  1859  as  the  successor 
to  the  Court  of  Common  Pleas.  It  is  a  collegiate  body  in  which 
every  justice  has  the  same  authority  as  every  other  justice  with 
the  chief  justice  as  the  administrative  head,  with  the  authority 
to  assign  judges. 

If  there  is  doubt  as  to  the  administrative  powers  of  the  chief 
justice  of  the  superior  court,  a  statute,  in  a  single  sentence, 
could  provide: — 

The  chief  justice  shall  have  general  superintendence  of  the 
superior  court. 

The  proposal  in  lines  18  through  29  is  that  if  the  chief 
justice  issues  an  order  to  a  justice  and  such  justice  (or  other 
officer  of  the  superior  court)  fails  to  comply,  the  matter  shall 
be  reported  to  the  chief  justice  of  the  supreme  judicial  court. 
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Thereafter,  there  is  to  be  a  hearing  either  by  the  chief  justice 
of  the  superior  court,  or  a  single  justice  of  the  supreme  judicial 
court  (apparently  at  the  discretion  of  the  chief  justice  of  the 
supreme  judicial  court). 

The  proposed  legislation  fails  to  come  to  grips  with  the  pro- 
blem. Assuming  for  the  moment  a  particular  justice  refused 
to  comply  with  some  order  of  the  chief  justice  which  was  not 
of  great  magnitude  and  one  which  did  not  amount  to  judicial 
misconduct,  persistent  failure  to  perform  judicial  duties,  or  con- 
duct prejudicial  to  the  administration  of  justice  that  brings  the 
office  into  disrepute,  what  then?  In  every  instance  would  there 
be  a  reference  to  the  supreme  judicial  court?  The  statute,  as 
written,  would  require  this  when  any  order  was  neglected. 

Logic  and  sound  management  practice  simply  demands  that 
if  there  is  to  be  anyone  with  general  superintendence  over  the 
superior  court  and  administrative  authority  in  the  first  instance, 
that  person  is  and  should  be  the  chief  justice  of  the  superior 
court.  It  is  within  the  power  of  the  chief  justice  of  the  superior 
court  to  convene  committees  of  that  court  to  consider  a  variety 
of  matters  including  the  matter  of  the  adoption  of  rules  for  the 
superior  court. 

If  strengthening  is  needed,  it  seems  preferable  to  establish 
some  procedure  for  the  chief  justice  of  the  superior  court  to 
act  directly  in  the  first  instance  to  rectify  the  situation  arising 
from  the  failure  of  any  justice,  clerk,  or  officer  of  the  superior 
court  to  comply  with  an  order  of  the  chief  justice  in  the  per- 
formance of  his  duties  and  powers.  Whether  such  a  matter 
should  be  referred  to  a  committee  of  justices  or  handled  di- 
rectly by  the  chief  justice  is  a  matter  for  consideration. 

Pending  the  provision  for  some  different  procedure,  the 
chief  justice  of  the  superior  court  does  not  need  statutory  auth- 
ority to  transmit  a  report  to  the  supreme  judicial  court  relative 
to  some  justice,  clerk,  or  other  officer  of  his  court. 

The  recital  by  the  supreme  judicial  court  in  its  opinion  in 
the  matter  of  the  disbarment  of  Edward  J.  De  Saulnier,  then 
a  justice  of  the  superior  court,  indicates  what  in  fact  was  done 
by  Chief  Justice  Mc  Laughlin: 

"On  September  28,   1971,  the  Chief  Justice  of  the  Superior 
Court  filed  a  petition  for  the  appointment  of  counsel,  stating 
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that  he  had  been  engaged  in  the  investigation  of  'charges  and 
allegations  of  misconduct  of  two  Judges  of  the  Superior  Court.' 
This  misconduct  was  'averred  principally  at  least,  to  have 
taken  place  with  respect  to  a  criminal  case  in  Middlesex  County 
but  is  not  necessarily  confined  thereto.'  On  the  basis  of  his  inves- 
tigation the  Chief  Justice  of  the  Superior  Court  stated  his  opin- 
ion that  public  interest  required  prompt  presentation  of  an  in- 
formation to  the  full  court  'setting  forth  allegations  concerning 
the  matters  investigated'  and  sought  'that  a  thorough  judicial 
inquiry  into  such  matters  be  instituted  forthwith  by  the  full  court 
in  such  manner  as  the  full  court  may  hereafter  determine.'  It 
was  stated  in  the  petition  that  in  the  public  interest  and  in  fair- 
ness to  all  concerned  the  information  should  be  prepared  by 
independent  counsel  selected  by  the  full  court." 

Elsewhere  in  the  opinion  in  the  De  Saulnier  case,  the  court 
stated  that  any  attempts  by  anyone  to  interfere  or  tamper  with 
a  judicial  disposition  "should  be  immediately  reported  by  the 
judge  so  approached  to  the  Chief  Justice  of  his  court."  Ob- 
viously that  Chief  Justice  is  expected  to  review  the  matter  and 
if  it  is  such  that  action  is  necessary  the  only  present  procedure 
available  is  to  forward  the  case  to  the  supreme  judicial  court. 
We  are  aware  that  proceedings  could  be  started  in  the  General 
Court  for  address  or  impeachment. 

Since  the  proposed  legislation  adds  nothing  of  substance  to 
the  existing  powers  of  the  chief  justice  of  the  superior  court, 
and  since  it  provides  no  machinery  for  the  handling  of  matters 
which  are  "problems"  rather  than  instances  of  serious  mis- 
feasance, malfeasance  or  non-feasance,  we  fail  to  see  its  value. 

If  this  bill  were  to  be  enacted  the  superior  court  and  its  chief 
justice  would  be  no  further  along  with  a  solution  to  the  problem 
of  dealing  with  judicial  "misconduct"  than  at  present. 

We  fail  to  see  that  this  legislation  is  necessary  and  believe 
that  it  will  result  only  in  confusion  and  in  a  false  sense  of  the 
accomplishment  of  some  result  which  in  our  considered  jud- 
gment can  only  be  accomplished  by  a  constitutional  amendment 
and  a  statute  which  creates  that  variety  of  commission  to  deal 
with  judicial  misconduct  that  is  desired  by  the  general  court. 

In  the  canons  of  judicial  conduct  that  are  now  embodied  in 
Rule  3:25  of  the  Rules  of  the  Supreme  Judicial  Court  effective 
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on  January  1,  1973,  there  is  a  section  on  "Administrative  Res- 
ponsibilities" which  reads  in  part: — 

"(1)  A  judge  should  diligently  discharge  his  administrative 
responsibilities,  maintain  professional  competence  in  judicial 
administration,  and  facilitate  the  performance  of  the  admin- 
istrative responsibilities  of  other  judges  and  officials. 
(2)  A  judge  should  require  his  staff  and  court  officials  sub- 
ject to  his  direction  and  control  to  observe  the  standards  of 
fidelity  and  diligence  that  apply  to  him." 

Also  important  in  the  new  code  of  judicial  conduct  is  Canon  1 : 

"A  Judge  Should  Uphold  the  Integrity  and 
Independence  of  the  Judiciary 

An  independent  and  honorable  judiciary  is  indispensable  to 
justice  in  our  society.  A  judge  should  participate  in  establishing, 
maintaining,  and  enforcing,  and  should  himself  observe  high 
standards  of  conduct  so  that  the  integrity  and  independence 
of  the  judiciary  may  be  preserved.  The  provisions  of  this  Code 
should  be  construed  and  applied  to  further  that  objective  with- 
out any  limitation  upon  the  Supreme  Judicial  Court  in  the 
exercise  of  its  power  of  general  superintendence,  whether  sta- 
tutory or  inherent,  in  areas  not  delineated  in  the  Code." 

Despite  all  of  this,  it  remains  an  inescapable  fact  that  the 
Supreme  Judicial  Court  cannot  remove  a  judge  from  office  al- 
though it  may  disbar  him  as  a  lawyer. 

It  seems  also  true  that  we  should  not  now  attempt  to  build 
a  system  of  judicial  administration  that  buries  the  supreme  ju- 
dicial court  under  a  load  of  minor  controversies  that  should  be 
resolved  at  a  lower  level  and  in  a  different  manner. 

There  is  merit  in  lines  30  through  39  of  S.  632  and  we  re- 
commend a  draft  act  designed  to  provide  further  for  conferences 
of  the  justices  of  the  superior  court  or  other  officers  connected 
with  the  court. 

In  every  profession  and  calling  there  is  a  need  for  continuing 
education  and  discussion  of  new  developments  and  trends.  Else- 
where we  have  indicated  opposition  to  a  special  environmental 
court  but  we  point  out  here  that  conferences  of  the  justices  of 
the  superior  court  designed  to  acquaint  them  more  fully  with 
the  dramatic  impact  of  environmental  cases  are  the  sort  of  sem- 
inars and  discussions  which  would  be  most  useful.  The  infor- 
mation and  materials  presented  by  appropriately  informed  per- 
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sons  at  such  seminars  would  be  free  from  the  inherent  parti- 
sanship that  exists  during  a  Htigated  case. 

Organizations  such  as  the  New  England  Law  Institute  and 
Massachusetts  Continuing  Legal  Education,  Inc.  are  presenting 
this  type  of  conference  and  seminar  for  members  of  the  bar. 

1974  DRAFT  ACT 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

For  the  better  and  more  efficient  discharge  of  its  business,  the 
chief  justice  of  the  superior  court  may,  from  time  to  time,  call 
a  conference  of  any  or  all  of  the  justices  of  the  superior  court 
or  other  officers  or  employees  connected  with  said  court.  All 
expenses  for  such  conducting  of  such  conferences  and  all  re- 
lated expenses  of  such  justices,  officers,  or  employees  in  at- 
tending said  conferences  shall  be  paid  by  the  commonwealth. 
The  chief  justice  may  from  time  to  time  report  to  the  governor 
and  to  the  general  court  his  recommendations,  with  drafts  of 
legislation  necessary  to  carry  out  such  recommendations,  rela- 
tive to  any  matters  affecting  the  administration  of  the  superior 
court. 

G.  EQUITY  POWER  IN  CONSUMER  CASES 

SENATE  .  .  .  a973)  ...  No.  675 


An  Act  giving  the  district  courts  equity  power  in  the  area  of 
unfair  and  deceptive    trade  practices. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Section  9,  Subsection  1  of  Chapter  93A  of  the  General 

2  Laws  is  hereby  amended  by  adding  after  the  word  "the" 

3  in  the  sixth  line  thereof  the  words  "district  or"  and  by 

4  adding  at  the  end  of  that  section  the  following  sentence, 

5  "the  district  courts  shall  have  all  equity  powers  necessary 

6  for  the  enforcement  of  this  act."    Thus  the  section  will 

7  read  as  follows: 


74  JUDICIAL  COUNCIL  P.D.  144 

8  Any  person  who  purchases  or  releases  goods  or  ser- 

9  vices  primarily  for  personal,   family   or  household  pur- 

10  poses  and  thereby  suffers  any  loss  of  money  or  property, 

11  real  or  personal,  as  a  result  of  the  use  or  employment  of 

12  another  person  for  any  unfair  or  deceptive  act  or  practice 

13  declared  unlawful  by  Section  2  or  by  any  rule  or  regu- 

14  lation  issued  under  paragraph  (c)  of  said  Section  2  may 

15  as  hereinafter  provided,  bring  an  action  in  the  district  or 

16  superior  court  in  equity  for  damages  and  such  equitable 

17  relief,  including  an  injunction,  as  the  court  deems  to  be 

18  necessary  and  proper.    The  district  courts  shall  have  all 

19  equity  powers  necessary  for  the  enforcement  of  this  act. 

Under  the  so-called  "Consumer  Protection"  law,  G.L.  c.  93A 
section  9(1),  any  person  can  bring  an  action  for  himself  in 
the  superior  court  in  which  he  seeks  injunctive  and  other  equi- 
table relief.  In  addition  section  9  (2)  provides  that  a  class  ac- 
tion may  be  commenced  under  certain  conditions  and  again  this 
type  of  proceeding  is  to  be  brought  in  the  superior  court. 

We  believe  that  the  superior  court  has  the  wide  range  of  ex- 
perience with  equity  jurisdiction  which  the  district  courts  do 
not  have. 

The  fees  for  filing  a  case  in  the  superior  court  are  now  the 
same  as  in  the  district  court,  and  in  our  opinion  a  temporary 
restraining  order  or  preliminary  injunction  is  obtainable,  par- 
ticularly in  urban  areas,  as  quickly,  if  not  more  quickly,  in  the 
superior  court  than  in  a  district  court. 

We  are  particularly  concerned  that  class  actions  be  confined 
to  the  superior  court  as  is  now  the  case  under  chapter  9 3 A. 

Chapter  93 A  is  a  statute  which  has  existed  less  than  five 
years  and  one  which  provides  an  equitable  remedy  for  persons 
upon  whom  deception  has  been  practiced.  We  recommend 
jurisdiction  over  this  type  of  case  not  be  expanded. 

Separate  Opinion  of  Mr.  Hall 

Mr.  Hall  dissents  from  the  view  of  the  majority  and  sup- 
ports the  concept  of  granting  equity  power  to  the  district  courts, 
including  authority  to  grant  injunctive  relief,  in  the  area  of 
unfair  and  deceptive  trade  practices. 
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H.   STUDY  OF  THE  DISTRICT  COURTS 
Resolves  of  1973,  Chapter  151: 

RESOLVED,  That  the  judicial  council  be  requested  to  investi- 
gate the  feasibility  of  restructuring  the  district  court  system  to 
provide  for  trial  by  both  six  and  twelve  man  juries,  for  full-time 
judges  only,  for  full-time  prosecutors,  with  part-time  assistants, 
and  for  exclusive  jurisdiction  in  civil  cases  where  the  ad  damnum 
is  less  than  fifteen  thousand  dollars,  and  to  include  its  conclu- 
sions and  its  recommendations,  if  any,  in  relation  thereto,  to- 
gether with  drafts  of  such  legislation  as  may  be  necessary  to 
give  effect  to  the  same,  in  its  annual  report  for  the  current  year. 

This  resolve  reached  us  very  late  in  the  year  and  we  have 
been  obliged  to  place  the  matter  on  our  agenda  for  the  year 
1974  in  order  to  prepare  a  worthwhile  report. 

We  have  consistently  urged  the  abolition  of  "part-time"  jus- 
tices in  the  district  courts.  We  have  supported  the  six-man  jury 
trial  in  the  district  courts,  and  we  have  recommended  twelve- 
man  jury  trials  in  certain  cases  in  the  Boston  Municipal  Court 
if  adequate  facilities  are  available  for  the  jury  panels. 

We  note  the  distinct  trend  for  the  professionally  trained  pros- 
ecutor in  the  district  courts  in  lieu  of  the  police  officer.  We 
shall  prepare  a  complete  report  during  1974.  There  have  been 
many  studies  of  the  district  courts.  The  Special  Conmiission 
of  1963  under  Ch.  158  of  the  Resolves  of  1963  filed  a  report 
on  some  of  these  matters  —  H  3450  of  1964  and  a  dissent  was 
also  distributed  at  that  time.  H  3535  of  1962  relates  to  similar 
matters. 

Our  conclusions  and  recormnendations  will  be  published  in 
our  50th  Annual  Report  for  1974. 


1974  LEGISLATIVE  NOTES 
^H.  1432  and  H.  2193  of  1974  propose  six-man  jury  trials  in  criminal,  civil,  and 
juvenile  cases  all  in  the  district  courts,  either  initially  or  on  appeal.  H.  1431 
would  phase  out  special  justices,  and  H.  2043  and  House  2596  would  phase  out 
special  justices  and  phase  in  a  circuit  system.  H.  1022  would  allow  more  use  of 
district  court  judges  in  superior  court,  and  S.  549  calls  for  pre-sentence  investi- 
gations. We  would  include  these  subjects  in  our  consideration. 
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II  PRACTICE  IN  THE 
COURTS 

A.  Videotape  Depositions 

B.  Voluntary  Associations  —  Service  of  Process 

C.  Trustee  Process,  Attachments,  Repossessions  and 
Proceedings  After  Judgment 

A.  VIDEOTAPE  DEPOSITIONS  AND  TRIALS 

HOUSE  .  .  .  (1973)  ...  No.  5312 


An  Act  establishing  procedures  for  the  taking  of  oral  deposi- 
tions AND  other  evidence  BY  VIDEOTAPE. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Chapter  233  of  the  General  Laws  is  hereby  amended 

2  by  inserting  after  section  63  the  following  seven  sections:- 

3  Section  63 A.     Depositions  by  videotape  may  be  taken 

4  by  a  party  to  an  original  civil  proceeding  pending  in  the 

5  supreme  judicial  court  or  to  a  civil  proceeding  pending  in 

6  the  superior  court,  land  court,  or  the  probate  courts. 

7  In  sections  sixty-three  B  through  sixty- three  G,  inclusive, 

8  the  words  "videotape  depositions"  shall  mean  the  taking 

9  of  a  deposition  upon  oral  examination  for  the  purpose  of 

10  recording  on  videotape  oral  testimony  and  other  evidence 

11  and  the  words  "Rule"  or  "under  the  rule"  shall  refer  to 

12  Rule  3:15  of  the  rules  of  the  supreme  judicial  court. 

13  Section  63 B.   (a)     The  taking  of  a  videotape  deposition 

14  is  subject  to  the  requirements  regarding  notice  specified 

15  in  the  rule  for  the  taking  of  other  oral  depositions. 

16  (b)     The  officer  before  whom  a  videotape  is  taken  shall 

17  be  one  of  those  officers  enumerated  in  the  Rule.    Upon 

18  the  request  of  any  of  the  parties,  the  officer  shall  provide, 

19  at  the  cost  of  the  party  making  the  request,  a  copy  of  the 

20  deposition  in  the  form  of  a  videotape,  an  audio  recording, 
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21  or  a  written  transcript. 

22  (c)     When  the  videotape  deposition  has  been  taken,  the 

23  videotape  shall  be  shown  immediately  to  the  witness  for 

24  examination,  unless  such  showing  and  examination  are 

25  waived  by  the  witness  and  the  parties. 

26  (d)     The  officer  before  whom  the  videotape  deposition  is 

27  taken  shall  cause  to  be  attached  to  the  original  videotape 

28  recording  a  certification  that  the  witness  was  fully  sworn 

29  or  affirmed  by  him  and  that  the  videotape  recording  is  a 

30  true  record  of  the  testimony  given  by  the  witness.    If  the 

31  witness  has  not  waived  his  right  to  a  showing  and  exam- 

32  ination  of  the  videotape  deposition,  the  witness  shall  also 

33  sign  the  certification. 

34  (e)     If  no  objections  have  been  made  by  any  of  the  parties 

35  during  the  course  of  the  deposition,  the  videotape  deposi- 

36  tion,  with  the  certification,  shall  be  filed  by  the  officer 

37  with  the  clerk  of  the  trial  court  upon  request  of  any  of  the 

38  parties  in  accordance  with  the  Rule  and  notice  of  its 

39  filing  shall  be  given  as  provided  in  the  Rule. 

40  K  objections  have  been  made  by  any  of  the  parties  during 

41  the  course  of  the  deposition,  the  videotape  deposition,  with 

42  the  certification,  shall  be  submitted  by  the  officer  to  the 

43  trial  judge  upon  the  request  of  any  of  the  parties  within 

44  such  other  period  of  time  as  the  parties  may  stipulate,  for 

45  the  purpose  of  obtaining  ruhngs  on  the  objections.    An 

46  audio  copy  of  the  sound  track  may  be  submitted  in  lieu 

47  of  the  videotape  for  this  purpose.    For  the  purpose  of 

48  ruling  on  objections,  the  trial  judge  may  view  the  entire 

49  videotape  recording,  view  only  those  parts  of  the  video- 

50  tape  recording  pertinent  to  the  objections  made,  or  he 

51  may  listen  to  an  audiotape  recording  submitted  in  lieu 

52  of  the  videotape  recording.  The  trial  judge  shall  rule  on  the 

53  objections  prior  to  the  date  set  for  the  trial  of  the  action 

54  and  shall  return  the  recording  to  the  officer  with  notice 

55  to  the  parties  of  his  rulings  and  of  his  instructions  as  to 

56  editing.    The  editing  shall  reflect  the  rulings  of  the  trial 

57  judge  and  shall  remove  all  references  to  the  objections. 

58  The  officer  shall  then  cause  the  videotape  to  be  edited  in 

59  accordance  with  the  Court's  instructions  and  shall  cause 

60  both  the  original  videotape  recording  and  the  edited  ver- 

61  sion  of  that  recording,  each  clearly  identified,  to  be  filed 

62  with  the  clerk  of  the  trial  court. 

63  (f)     Each  trial  court  shall  provide  secure  and  adequate  fa- 

64  ciUties  for  the  storage  of  videotape  recordings. 

65  (g)     Except  upon  order  of  the  trial  judge  and  upon  such 

66  terms  as  he  may  provide,  the  videotape  recordings  on  file 

67  with  the  clerk  of  the  trial  court  shall  not  be  available  for 
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68  inspection  or  viewing  after  their  filing  and  prior  to  their 

69  use  at  the  trial  of  the  cause  or  their  disposition  in  accord- 

70  ance  with  this  rule.    The  clerk  may  release  the  videotape 

71  to  the  officer  taking  the  deposition,  without  the  order  of 

72  the  trial  judge,  for  the  purpose  of  preparing  a  copy  at 

73  the  request  of  a  party  as  provided  in  paragraph  (b). 

74  (h)     If  an  objection  is  made  at  the  time  of  trial  which  ob- 

75  jection  has  not  previously  been  waived  pursuant  to  this 

76  Rule  or  previously  raised  and  ruled  upon,  such  objection 

77  shall  be  made  before  the  videotape  deposition  is  presented 

78  and  shall  be  forthwith  ruled  upon  by  the  trial  judge.    If 

79  such  objection  is  sustained,  that  portion  of  the  videotape 

80  deposition   containing   the  objectionable   testimony   shall 

81  not  be  presented  to  the  jury. 

82  Section  63C.  (a)     All  of  the  testimony  and  such  other 

83  evidence  as  may  be  appropriate  may  be  presented  at  the 

84  trial  of  a  civil  action  by  videotape.   When  all  of  the  testi- 

85  mony  is  recorded  on  videotape,  the  videotape  recordings 

86  shall  be  the  exclusive  medium  of  presenting  testimony 

87  without  regard  to  the  availability  of  the  individual  wit- 

88  nesses  to  testify  in  person. 

89  (b)     The  entire  testimony  and  appropriate  evidence  may 

90  be  presented  by  videotape  recording  under  agreement  be- 

9 1  tween  or  among  all  of  the  parties  and  with  the  consent  of 

92  the  trial  judge.   In  an  appropriate  case,  having  due  regard 

93  for  the  costs  involved,  the  nature  of  the  action,  the  nature 

94  and  extent  of  the  testimony,  and  after  consultation  with 

95  the  attorneys  representing  the  parties  to  the  action,  the 

96  trial  judge  may  order  the  recording  of  all  of  the  testimony 

97  on  videotape. 

98  (c)     The  provisions  relating  to  the  taking  of  a  videotape 

99  deposition  shall  apply  to  the  recording  of  the  entirety  of 

100  the  testimony  on  videotape.    The  order  of  the  taking  of 

101  the  testimony  of  the  individual  witnesses  and  the  order  of 

102  the  presentation  of  such  testimony  shall  be  at  the  option 

103  of  the  proponent.    In  ordering,  or  consenting  to,  the  re- 

104  cording  of  all  of  the  testimony  on  videotape,  the  trial 

105  judge  shall  fix  a  date  in  advance  of  the  day  assigned  for 

106  trial  by  which  time  all  of  the  recorded  testimony  must  be 

107  filed  with  the  clerk  of  the  trial  court. 

108  (d)     AU  objections  must  be  made  and  ruled  upon  in  ad- 

109  vance  of  the  trial  of  the  cause  and  no  objections  to  any  of 

110  the  testimony  may  be  entertained  during  the  presentation 

111  of  the  testimony.  Edited  copies  of  all  the  videotape  record- 

112  ings  shall  be  made  as  may  be  required  to  eliminate  all  ref- 

113  erences  to  objections  and  to  reflect  the  rulings  of    the 

114  trial  judge  on  the  objections  made. 
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115  (e)     The  counsel  for  the  parties  and  the  trial  judge  shall 

116  not  be  required  to  be  present  in  the  courtroom  when  the 

117  recorded  testimony  is  played  for  the  jury.   The  trial  judge 

118  shall  not  leave  the  courtroom  during  the  playing  of  the  re- 

119  corded  testimony  without  admonishing  jurors  as  to  their 

120  duties  and  responsibihties  and  without  leaving  the  jurors 

121  in  the  charge  of  a  responsible  official  of  the  court.    The 

122  trial  judge  shall  remain  within  easy  recall  and  shall  bear 

123  the  same  duties  and  responsibihties  as  if  he  were  physically 

124  present  in  the  courtroom. 

125  Section   63 D   (a)    To   minimize   the   incompatability   of 

126  equipment,  the  Japanese  Standard  one-half  inch  video- 

127  tape  specifications  together  with  specifications  for  record- 

128  ing  and  play  back  equipment  shall  be  the  standard  for  use 

129  in  the  recording  of  testimony  and  other  evidence  on  video- 

130  tape  for  introduction  in  the   appropriate   courts  of  the 

131  commonwealth. 

132  If  a  party  records  testimony  on  videotape  which  is  not 

133  compatible  with  the  established  standard,  the  party  shall 

134  be  responsible  for  the  furnishing  of  reproduction  equip- 

135  ment  or  for  conversion  to  the  established  standard,  all  of 

136  which  shall  be  at  the  cost  of  the  party  and  not  chargeable 

137  as  costs  in  the  action. 

138  (b)    Each   appropriate  trial  court  shall  make  provision 

139  for  the  availability  of  play  back  or  reproducing  facilities. 

140  As  may  be  appropriate,  the  trial  court  may  purchase  the 

141  equipment,  may  lease  the  equipment,  or  may  contract  for 

142  the  furnishing  of  the  equipment  on  the  occasions  of  need 

143  for  the  equipment.   In  the  exercise  of  each  of  the  specified 

144  options,   the  trial  court  shall  provide  for  the  adequate 

145  training  of  an  operator  from  within  the  personnel  of  the 

146  court,  or  for  the  services  of  a  competent  operator  from 

147  some  other  source. 

148  (c)  As  a  minimum,  such  facilities  shall  consist  of  a  video- 

149  tape  player  and  one  monitor,  having  at  least  a  14  inch 

150  screen.    Color  facilities  shall  not  be  required.    Where  the 

151  trial  judge  relies  upon  the  two  track  audio  cassette  system 

152  for  ruling  upon  objections  made  in  the  recording  or  testi- 

153  mony  on  videotape,  the  trial  court  may  purchase,  or  other- 

154  wise  acquire,  the  modified  equipment  used  in  playing  the 

155  soundtrack  recording  of  the  testimony  and  recording  the 

156  rulings  of  the  trial  judge. 

157  (d)  The  trial  court  shall  take  all  reasonable  steps  to  assure 

158  that  the  equipment  is  maintained  within  the  operating  tol- 

159  erances.   The  trial  court  shall  provide  for  competent  reg- 

160  ular  maintenance  of  equipment  which  is  owned  or  leased 

161  by  the  court,  including  the  running  of  a  standard  test  tape 
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162  at  least  once  every  three  months. 

163  Section  63 E.   With  respect  to  a  videotape  deposition, 

164  (a)     The  cost  of  videotape,  as  a  material,  shall  be  borne 

165  by  the  proponent. 

166  (b)     The  reasonable  cost  of  recording  the  testimony  on 

167  the  videotape  shall  be  treated  as  costs  in  the  action. 

168  (c)  The  cost  of  playing  the  videotape  recording  to  the  jury 

169  in  the  course  of  the  trial  shall  be  treated  as  a  general  cost 

170  of  the  operation  of  the  trial  court. 

171  (d)   The  cost  of  an  audio  reproduction  of  the  videotape 

172  recording  sound  track  used  by  the  trial  court  in  ruling  on 

173  objections  shall  be  treated  as  costs  in  the  action. 

174  (e)   The  cost  of  playing  the  videotape  recording  for  the 

175  purpose  of  rulmg  upon  objections  shall  be  treated   as 

176  costs  in  the  action. 

177  (f)  The  cost  of  producing  the  edited  version  of  the  video- 

178  tape  recording  shall  be  treated  as  costs  in  the  cause,  pro- 

179  vided  that  the  cost  of  the  videotape,  as  a  material,  shall 

180  be  borne  by  the  proponent  of  the  testimony. 

181  (g)  The  cost  of  a  copy  of  the  videotape  recording  and  the 

182  cost  of  an  audiotape  recording  of  the  videotape  sound- 

183  track  shall  be  at  the  expense  of  the  party  requesting  the 

184  copy. 

185  Section  63 F.     With  respect  to  the  taking  by  videotape  of 

186  all  the  testimony  and  evidence  at  a  trial. 

187  (a)  The  cost  of  the  videotape,  as  a  material,  shall  be  borne 

188  by  the  proponent  of  the  testimony. 

189  (b)  The  cost  of  copies  for  the  benefit  of  the  parties  shall 

190  be  borne  by  the  requesting  party. 

191  (c)   All  other  cost  shall  be  costs  of  the  action  allocated 

192  between  or  among  the  parties  as  required  by  law  as  may 

193  be  discretionary  with  the  court. 

194  Section  63  G  (a)  The  ownership  of  the  videotape  used  in 

195  recording  testimony  shall  remain  with  the  proponent  of 

196  the  testimony.  Videotape  may  be  reused  for  the  recording 

197  of  testimony,  but  the  proponent  shall  be  responsible  for 

198  the  submission  of  a  recording  of  acceptable  quality. 

199  (b)   The  trial  court  may  authorize  the  clerk  of  the  court 

200  to  release  the  original  videotape  recording  and  the  edited 

201  videotape  recording  to  the  owner  of  the  videotape: 

202  (i)  upon  the  final  disposition  of  the  cause  when  no  trial 

203  is  had. 

204  (ii)  upon  the  expiration  of  the  appeal  period  following 

205  the  trial  of  the  cause,  provided  no  appeal  is  taken. 

206  (iii)  upon  the  final  determination  of  the  cause,  if  an 

207  appeal  is  taken.   Provided,  however,  that  if  the  testimony 

208  is  recorded  stenographically  by  the  court  reporter  during 
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209  the  playing  of  the  videotape  recording  to  the  jury,  or  to 

210  the  court  sitting  without  a  jury,  the  videotape  recordings 

211  may  be  returned  to  the  proponent  upon  disposition  of  the 

212  cause  following  the  trial. 

VroEOTAPE  DEPOSITIONS 

The  Technical  Procedure 

The  equipment  necessary  for  the  production  of  a  videotape 
having  a  reasonable  standard  of  quaUty  includes: 

Videotape  Recorder  $800.00     Black  and  White 

Video  Camera  Set  Up  600.00 

Video  Monitor  250.00 

Tape  for  One  Hour  40.00 

Additional  Microphone  15.00 

The  above  basic  equipment  would  cost  approximately 
$1,665.00  and  would  produce  a  result  similar  to  what  one  might 
see  on  "closed  circuit"  television.  This  equipment  would  pro- 
duce no  special  effects,  and  the  camera  would  undoubtedly  be 
focused  on  the  witness  at  all  times.  A  set  up  capable  of  inclu- 
ding the  person  taking  the  deposition  and  the  witness  would  at 
least  double  the  cost  for  equipment  as  well  as  the  cost  of  taping. 

The  additional  equipment,  if  it  included  a  Special  Effects 
Switcher-Generator  ($600.00)  would  permit  a  recorded  depo- 
sition on  which  the  tape  would  show  the  attorney  asking  the 
questions  and  the  witness  responding.  In  any  deposition  where 
the  witness  might  be  asked  to  examine  photographs,  documents, 
and  documentary  evidence  and  to  indicate  something  in  the 
photograph  or  in  the  document,  it  is  assumed  that  a  better  grade 
of  equipment  might  be  needed  and  that  a  person  or  persons 
skilled  in  the  art  might  have  to  be  employed. 

In  the  experiment  at  the  District  Court  of  Central  Middlesex 
on  February  2,  1973,  a  videotape  was  made  of  an  entire  non- 
jury trial  in  the  criminal  case  of  Commonwealth  v.  Primiano 
(with  consent  of  the  defendant)  in  which  the  major  equipment 
was  valued  at  about  $5,000.00.  Additional  equipment  valued 
at  about  $600.00  was  also  used.  Two  copies  of  the  "split-image" 
tape  (showing  the  defendant  at  all  times)  were  produced  for 
a  cost  of  $160.00  for  the  one-hour  trial  or  $80.00  each.  The 
tapes  can  be  reused  for  other  recordings  when  the  record  is 
no  longer  needed. 
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Since  only  one  camera  was  stationary,  a  camera  man  was 
used  along  with  a  producer /director  and  a  production  assistant. 
A  permanent  installation  would  require  only  one  operator. 

Although  this  demonstration  in  the  Concord  District  Court 
was  a  trial,  the  general  idea  of  costs  and  procedures  would  apply 
in  a  deposition.  It  becomes  obvious  that  if  the  deposition  was 
taken  at  a  fixed  place — a  recording  studio — the  costs  would 
probably  be  less  than  if  the  equipment  was  carried  to  the  office 
of  the  lawyer.  Little  or  no  "set-up"  time  would  be  involved  at 
a  studio,  and  a  permanent  installation  of  equipment  would  de- 
finitely assure  a  better  result.  Freed  of  the  need  to  lug  equip- 
ment around,  the  studio  might  be  able  to  provide  a  much  better 
quahty  of  recording. 

Judge  Forte  commented  that  he  thought  the  use  of  one  tape 
was  the  better  method  with  the  witness  shown  as  an  insert  and 
the  full  courtroom  shown  with  a  wide-angle  lens.  It  is  just  pos- 
sible that  in  a  deposition,  the  witness  might  be  shown  with  the 
wide-angle  lens  and  the  questioner  shown  as  an  insert. 

Judge  Forte  also  suggested  an  additional  recording  device 
that  would  record  on  a  separate  tape  or  cassette  the  audio  por 
tion  of  the  trial. 

We  have  been  advised  by  the  Video  Deposition  Company, 
Inc.  of  714  Chestnut  Street,  St.  Louis,  Missouri  that  they  have 
been  in  the  business  of  making  videotape  of  depositions  for 
about  three  years  and  that  they  find  it  readily  detectible  if  there 
is  any  attempt  to  tamper  with  the  tapes.  This  company  makes 
further  comment  that  "most  video  depositions  are  accompanied 
by  a  written  transcript  taken  down  by  a  court  reporter.  If  no 
transcript  is  made  of  the  deposition  our  technician  will  testify 
in  court  or  testify  right  on  the  videotape  at  the  end  of  the  depo- 
sition as  to  the  correctness  of  the  tape.  Still  another  method  of 
safeguarding  the  tape  is  to  have  a  clock  running  in  view  of  the 
camera  so  that  any  interruption  would  be  noted." 

"Live"  videotapes  are  kept  in  a  bank  safe  deposit  box  and 
can  be  erased  if  they  come  into  accidental  contact  with  a  mag- 
netic field. 

Chief  Justice  Flaschner  of  the  District  Courts  published  a 
"Report  on  Preservation  of  Testimony  in  Proceedings  in  the 
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District  Courts  of  Massachusetts"  dated  Nov.  30,  1973  which 
further  discusses  the  case  of  Commonwealth  v.  Primiano.  The 
videotaping  equipment  costs  are  higher  in  the  case  of  a  trial 
and  appear  to  range  from  a  low  of  about  $5400  to  an  average  of 
about  $8100  and  a  high  estimate  of  $14,246  exclusive  of  the 
cost  of  the  actual  tapes. 

The  District  Court  study  is  concerned  mainly  with  the  use 
of  audio-tape  as  a  substitute  for  the  court  stenographer. 

It  is  made  plaui  in  this  report  that  the  recording  devices 
should  be  "under  the  exclusive  control  of  the  court",  and  that 
"the  courts  should  have  the  authority  to  estabhsh  the  rules  and 
regulations  under  which  the  recordation  system  operates."  Such 
a  rule  is  Rule  46  of  the  District  Court  rules  applicable  to  "Sound 
Recording  Devices". 

The  report  includes  this  comment: — 

"Video  recording  is  the  most  accurate  means  of  preserving  testi- 
mony simply  because  it  leaves  nothing  to  the  imagination.  Both 
the  voices  and  the  images  of  the  participants  are  preserved.  A 
replay  of  the  recording  is  as  close  to  a  perfect  re-enactment  of 
the  proceedings  as  can  be  produced." 

One  negative  aspect  is  that  a  video-tape  play-back  unit  would 
cost  counsel  at  least  $1,000.00  and  even  if  counsel  was  supplied 
with  a  cassette  of  the  deposition  or  trial,  he  would  need  expen- 
sive equipment  to  make  use  of  it  or  would  need  to  use  some 
pubUc  facility.  Any  electronic  device  must  be  kept  in  working 
order  and  may  need  repairs. 

Missouri  ex  rel.  Lucas  v.  Moss 

The  Supreme  Court  of  the  State  of  Missouri  decided  the  case 
of  Missouri  ex  rel.  Lucas  vs.  Moss  on  September  4,  1973.  The 
plaintiffs  sought  a  writ  of  prohibition  against  Judge  Moss'  order 
in  which  he  would  exclude  the  videotape  deposition  of  the  plain- 
tiffs' doctor  at  the  trial  in  view  of  the  objections  of  defense 
counsel. 

In  this  personal  injury  case,  defense  counsel  argued  that 
there  was  no  statutory  authority  in  Missouri  for  videotape  of 
depositions.  The  judge  adopted  this  attitude  and  said  further 
that  there  was  need  of  "either  legislation  or  amendment  to  the 
Supreme  Court  Rules"  before  this  particular  videotape  depo- 
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sition  could  be  admitted  into  evidence  at  the  trial.  Defense 
counsel  also  contended  that  the  videotape  unduly  emphasized 
the  medical  testimony  and  was  not  an  accurate  representation 
of  the  medical  testimony. 

In  its  opinion  the  Missouri  Supreme  Court  said  that  this  was 
a  case  of  first  impression  but  one  which  required  immediate 
action  in  view  of  the  burgeoning  case  load  on  the  trial  courts 
and  necessity  to  adopt  techniques  that  will  aid  the  courts  to 
provide  for  prompt  resolution  of  the  disputes  between  people 
"by  trial." 

Missouri  had  previously  allowed  the  videotape  of  a  confession 
to  be  used  in  a  criminal  trial.   State  v.  Lusk  452  S.W.  2d  219. 

The  Missouri  Supreme  Court  cited  Rubino  v.  Searle  &  Co., 
340  N.Y.S.  2d  574  (1973)  in  which  the  New  York  Court  made 
a  full  analysis  of  the  use  of  videotape  depositions  in  civil  cases. 

The  rules  of  the  Missouri  Supreme  Court  included: — 

RULE  57.21 

"Every  witness  whose  deposition  is  taken  in  pursuance  of  these 
Rules,  shall  be  sworn  or  affirmed  to  testify  the  whole  truth  by 
the  person,  judge  or  other  officer  before  whom  the  deposition 
is  taken.  The  examination  shall  be  recorded  by  a  reporter  (or 
recording  device)  and  shall  be  reduced  to  writing  or  typewriting." 

"Rule  57.21  allows  the  deposition  to  be  recorded  by  a  re- 
porter or  a  recording  device,"  says  the  opinion  of  the  court. 
"It  does  not  require  that  the  deposition  be  stenographically  re- 
corded. The  rule  does  not  purport  to  create  an  exclusive  list 
of  the  types  of  recording  devices  that  are  encompassed  by  the 
rule  nor  does  it  prohibit  any  specific  recording  device  that  pre- 
serves the  existence  of  the  spoken  word  as  well  as  the  visual 
picture." 

The  court  found  that  the  deposition  was  also  "transcribed 
and  available  for  examination  by  the  witness,  although  the  wit- 
ness and  the  parties  waived  signature."  In  order  to  comply  with 
the  Missouri  rule  the  usual  "transcript"  was  made  as  is  now 
made  in  Massachusetts. 

Use  of  the  Videotape  at  Trial 

It  becomes  obvious  that  to  record  testimony  on  videotape 
and  also  to  make  a  typewritten  transcript  of  the  testimony  merely 
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escalates  the  cost  of  preserving  the  deposition.   It  cannot  make 
sense  if  one  is  interested  merely  in  economics. 

As  the  Missouri  Supreme  Court  said: — 

"The  question  here  really  is  whether  the  rules  prohibit  the  de- 
positional  evidence  to  be  placed  before  the  jury  by  an  audio- 
visual  method-videotape." 

The  court  cast  aside  the  argument  that  a  rule  that  a  depo- 
sition could  be  "read"  into  evidence  did  not  allow  the  videotape 
to  be  used  to  present  the  deposition  to  the  jury.  The  Missouri 
Supreme  Court  under  Missouri  rules,  upheld  the  taking  and  use 
of  the  videotape. 

The  person  taking  the  deposition  was  obliged  to  bear  the 
expense,  and  the  court  intimated  that  the  parties  could  in  the 
future  waive  the  requirements  for  the  typewritten  transcript  and 
even  stipulate  as  to  how  the  costs  would  be  borne. 

As  to  the  contention  that  the  videotape  unduly  emphasized 
the  medical  testimony,  the  court  said  that  this  was  not  so,  and 
that  a  videotape  of  a  medical  witness  was  better  than  a  transcript 
being  read  out. 

The  court  must  reserve  the  right  to  pass  on  the  accuracy  of 
a  videotape  in  each  case. 

Court  Rules  on  Videotaping 

The  Missouri  Supreme  Court  indicated  that  it  was  considering 
a  rule  as  to  the  procedures  for  audio-visual  depositions.  Pending 
the  rule,  notice  must  be  given  that  it  will  be  an  audio-visual 
deposition.  The  witness  and  counsel  can  "avoid  embarrassment" 
if  they  are  notified  in  advance. 

The  Massachusetts  Rule 

Present  Rules 

Under  Rule  3:15  of  the  General  Rules  of  the  Supreme  Ju- 
dicial Court,  section  4  (c)  : — 

"The  testimony  shall  be  taken  stenographically  and  transcribed 
unless  the  parties  agree  otherwise." 

It  thus  appears  that  a  videotape  deposition  could  be  taken 
in  Massachusetts  under  the  existing  rule,  if  the  parties  agreed 
to  it.  Rule  3:  15  section  1  (d)  provides  for  the  use  of  a  depo- 
sition at  the  trial. 
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If  the  Massachusetts  were  to  take  a  view  similar  to  that  of 
the  Missouri  Supreme  Court,  the  deposition  on  videotape  could 
be  used  at  the  trial,  but  the  decision  of  the  court  has  yet  to  be 
made. 

Rules  Effective  July  1,  1974 

The  new  Massachusetts  Rules  of  Civil  Procedure  become 
effective  on  July  1,  1974.  The  applicable  rule  is  Rule  30  (b) 
(4)  which  reads: — 

"(4)  The  court  may  upon  motion  order  that  the  testimony  at  a 
deposition  be  recorded  by  other  than  stenographic  means,  in 
which  event  the  order  shall  designate  the  manner  of  recording, 
preserving,  and  filing  the  deposition,  and  may  include  other 
provisions  to  assure  that  the  recorded  testimony  will  be  accurate 
and  trustworthy.  If  the  order  is  made,  a  party  may  nevertheless 
arrange  to  have  a  stenographic  transcript  made  at  his  own 
expense." 

It  is  obvious  that  a  videotape  deposition  is  clearly  a  procedure 
that  the  court  may  permit  under  this  new  court  rule.  It  seems 
appropriate  that  a  motion  should  be  made  where  the  conven- 
tional stenographic  transcript  is  not  to  be  made. 

The  new  Massachusetts  Rule  30  is  similar  to  Rule  30  of  the 
Federal  Rules  of  Civil  Procedure. 

It  would  appear  that  if  there  is  to  be  any  considerable  use 
of  videotape  depositions,  the  rules  of  civil  procedure  might  be 
amended  so  as  to  set  forth  ground  rules  for  this  kind  of  deposi- 
tion. 

We  do  not  recommend  the  proposed  bill,  House  No.  5312. 

The  procedure  for  videotaping  and  for  use  of  the  videotape 
at  trial,  and  for  the  safe-keeping  of  the  tapes  and  their  proper 
screening  and  delivery  to  a  record  center  is  not  adequately  set 
forth. 

The  bill  goes  far  beyond  the  mere  videotaping  of  depositions 
and  calls  for  a  procedure  by  which  testimony  would  be  recorded 
on  videotape,  edited  pursuant  to  a  judge's  rulings  upon  consid- 
eration of  any  objections,  and  then  presented  at  the  trial  of  a 
civil  action  at  which  time  it  will  be  screened  for  the  jury  In  the 
absence  of  counsel  and  the  judge.  This  "trial  by  television" 
would  presumably  replace  the  "live"  trials  we  now  have. 
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There  is  nothing  startUng  about  such  a  proposal.  In  June 
of  1973  a  jury  in  Bennington  Vermont  returned  a  guilty  verdict 
against  an  individual  charged  with  operating  under  the  influence 
of  alcohol.  The  opening  statements,  summations  of  counsel, 
and  judge's  charge  to  the  jury  were  "live",  the  rest  was  a  "re- 
peat" by  television.  The  procedure  was  experimental;  all  parties, 
including  the  defendant  consented,  and  the  Vermont  Supreme 
Court  gave  approval  to  the  experiment. 

One  juror  said  it  was  a  "strain  on  her  eyes".  Another  juror 
appeared  "to  doze  through  much  of  the  testimony",  and  the 
prosecutor  said:  "I  don't  think  it  will  really  catch  on  or  be  the 
wave  of  the  future."  ' 

We  think  it  wise  to  let  the  courts  work  on  amplification  of 
the  new  Rule  30  (b)  (4)  for  videotaping  and  arrive  at  a  fair 
and  reasonable  procedure  which  does  not  favor  the  litigant  with 
the  greatest  ability  to  pay  the  apparently  higher  costs  which  seem 
to  be  involved.  The  "taped"  party  should  have  as  much  access 
to  the  record  as  the  taping  party,  prior  to  trial. 


^  In  the  Columbia  Journal  of  Law  and  Social  Problems,  Vol.  9  p.  363  (1973),  there 
is  a  complete  discussion  of  "Videotape  Trials:  Legal  and  Practical  Implications". 
The  author  concludes  with  the  statement  .  .  .  "if  the  legal  community  can 
acclimate  itself  to  as  radical  an  innovation  as  the  videotape  trial,  it  will  find  a 
procedure  of  broad,  if  not  universal  application,  which  can  significantly  improve 
the  quality  and  efficiency  of  American  trial  justice."  The  sentiment  seems  appro- 
priate in  regard  to  efficiency  at  least. 


B.   VOLUNTARY  ASSOCIATIONS 

HOUSE  .  .  .  (1973)  ...  No.  5318 


An  Act  further  regulating  the  service  of  a  summons  or  other 
legal  papers  on  voluntary  associations. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Chapter  223  of  the  General  Laws  is  hereby  amended  by 

2  inserting  after  section  40  the  following  section: 

3  Section  40 A.   An  action  or  special  proceeding  may  be 

4  maintained  against  the  president  or  treasurer  of  a  volun- 
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5  tary  association  to  recover  any  property,  or  upon  any  cause 

6  of  action,  for  or  upon  which  the  plaintiff  may  maintain 

7  such  an  action  or  special  proceeding,  against  all  the  as- 

8  sociates,  by  reason  of  their  interest  or  ownership,  or  claim 

9  of  ownership  therein,  either  jointly  or  in  common,  or  their 

10  liability  therefor,  either  jointly  or  severally.   Any  partner- 

11  ship,  or  other  company  of  persons,  which  has  a  president 

12  or  treasurer,  is  deemed  an  association  within  the  meaning 

13  of  this  section. 

14  The  service  of  summons,  subpoena  or  other  legal  process 

15  any  court  upon  the  president,  vice  president,  treasurer, 

16  assistant  treasurer,  secretary,  assistant  secretary,  or  busi- 

17  ness  agent,  in  his  capacity  as  such,  shall  constitute  service. 

18  Such  service  shall  be  made  on  such  individuals  in  the 

19  manner  provided  by  law  for  the  service  of  a  summons 

20  on  a  natural  person. 

By  way  of  some  background  in  this  matter  of  service  of  legal 
process  on  unincorporated  associations,  we  observe  that  in  the 
past  such  associations  were,  in  the  main,  labor  organizations. 
There  are  at  present  a  number  of  unincorporated  associations 
involved  in  the  ownership  of  the  common  areas  of  condomin- 
iums; and  there  are,  and  have  always  been  any  number  of  such 
associations  which  were  not  labor  organizations.  We  therefore 
do  not  deem  this  proposal  to  be  directed  mainly  at  labor  organi- 
zations. 

In  one  case  involving  a  dispute  in  a  labor  organization  the 
question  of  service  of  process  on  an  unincorporated  voluntary 
association  was  raised  by  the  international  union  and  some  of 
the  international  officers.  An  unincorporated  local  union  was 
also  involved. 

The  court  said  in  Donahue  v.  Kenney  327  Mass.  409  (1951) 
that  an  unincorporated  voluntary  association  is  not  a  separate 
legal  entity  (as  a  corporation  would  be)  and  can  not  be  made 
a  party  defendant  in  litigation.  Several  previous  Massachusetts 
cases  have  reached  this  conclusion.  Said  the  court  in  the 
Donahue  case. 

"The  proper  method  of  effecting  the  above  purpose,  (i.e.  bring- 
ing the  unincorporated  voluntary  association  before  the  court) 
the  members  of  the  union  being  too  numerous  to  be  all  joined, 
is  to  join  as  parties  defendant  such  individuals  as  are  alleged  to 
be  and  are  fairly  representative  of  the  'class'  composed  of  all 
the  members." 
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In  the  Donahue  case  there  was  an  attempt  by  the  plaintiff  to 
follow  the  method  sanctioned  by  the  court. 

The  court  examined  the  constitution  of  the  union  to  deter- 
mine who  had  the  authority.  It  was  found  that  Kenney  was  a 
vice-president  of  the  union  and  a  member  of  its  executive  board 
with  authority  over  the  New  England  district. 

A  New  Jersey  case  was  cited  in  which  the  statement  was 
made: 

".  .  .  .  process  served  within  this  state  (i.e.  New  Jersey)  on  an 
officer  of  the  association  who  bears  such  relation  to  the  associa- 
tion that  it  must  be  presumed  notice  thereof  will  promptly  reach 
the  governing  body  of  the  association,  is  deemed  to  be  sufficient." 

Our  Supreme  Judicial  court  said: — 

"A  consideration  of  these  cases  leads  to  the  conclusion  that  fair 
representation  may  be  found  where  the  person  or  persons  served 
bear  such  official  relation  to  the  governing  body  of  the  union 
(i.e.  voluntary  unincorporated  association)  that  it  may  reasonably 
be  anticipated  that  notice  of  the  pending  suit  will  be  forwarded 
by  these  persons  to  that  body." 

Observing  that  it  was  a  practical  impossibility  to  get  service 
on  the  general  officers  of  the  international  union,  the  court  said: 

"The  similar  difficulty  in  obtaining  service  on  all  the  members 
of  a  voluntary  unincorporated  association  led  to  the  present 
equity  practice  of  permitting  service  on  representative  members. 
The  application  of  the  rule  governing  this  practice  to  specific 
cases  depends  in  large  measure  on  what,  in  the  circumstances,  is 
reasonable." 

The  service  of  process  in  the  case  of  Donahue  v.  Kenney  was 
held  valid  despite  the  fact  that  all  members  were  not  served  and 
despite  the  fact  that  certain  officers  were  not  served  including 
the  general  officers  of  the  international  union  such  as  its  presi- 
dent and  secretary  treasurer. 
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The  New  Rules 

Under  Rule  4  (d)   (2)  of  the  new  Massachusetts  Rules  of 
Civil  Procedure  effective  July  1,  1974  it  is  provided:  — 

"The  summons  and  a  copy  of  the  complaint  shall  be  served  to- 
gether. The  plaintiff  shall  furnish  the  person  making  service 
with  such  copies  as  are  necessary.  Service  shall  be  made  as 
follows: — 


(2)  Upon  a  domestic  corporation  (public  or  private)  a  foreign 
corporation  subject  to  suit  within  the  Commonwealth,  or  an  un- 
incorporated association  subject  to  suit  within  the  Common- 
wealth under  a  common  name:  by  delivering  a  copy  of  the  sum- 
mons and  of  the  complaint  to  an  officer,  to  a  managing  or  gen- 
eral agent,  or  to  the  person  in  charge  of  the  business  thereof 
within  the  Commonwealth,  if  any;  or  by  delivering  such  copies 
to  any  other  agent  authorized  by  appointment  or  by  law  to  re- 
ceive such  process,  provided  that  any  further  notice  required  by 
law  be  given  .  .  .  ." 

The  notes  to  the  rules  refer  to  c.  182  sec.  6  apparently  for  the 
purpose  of  dealing  with  suits  against  "associations"  but  this 
variety  of  association  is  defined  in  sec.  1  of  c.  182  as  having 
transferable  share  certificates  and  being  organized  under  a 
written  declaration  of  trust.  This  is  only  one  of  several  varieties 
of  association.  The  reference  to  c.  223  sec.  40  is  again  to  the 
same  kind  of  associations  mentioned  in  c,  182  s.  1.  There  is  no 
statutory  authority  to  serve  other  kinds  of  associations  as  legal 
entities  independent  of  their  members  and  officers. 

If  it  remains  the  law,  as  stated  in  Donahue  v.  Kenney  that  an 
unincorporated  voluntary  association  is  not  a  separate  entity  and 
cannot  be  made  a  party  defendant,  it  would  appear  that  any 
statute  necessarily  must  be  drawn  in  such  a  way  that  service 
must  be  made  on  a  person  or  persons  who  bear  such  official  rela- 
tion to  the  governing  body  of  the  voluntary  unincorporated  as- 
sociation that  the  notice  will  be  duly  forwarded  by  the  person 
served  to  the  governing  body. 

The  proposed  legislation  (H.  5318)  is  completely  unsuitable 
for  any  purpose  as  it  confuses  associations  with  partnerships,  and 
classifies  "any  partnership  or  other  company  of  persons  which 
has  a  president  or  treasurer"  as  an  "association." 
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There  is  no  necessity  for  further  confusion.  We  have  ade- 
quate provisions  in  the  statutes  for  service  on  partnerships,  cor- 
porations, other  entities,  and  individuals. 

The  New  "CivU  Action" 

Spector  V.  Loreck,  342  Mass.  685  (1961)  was  a  suit  by  an 
individual  against  certain  union  officers  and  against  the  union 
itself  on  account  of  damage  the  plaintiff  suffered  to  his  auto- 
mobile when  material  fell  from  a  building  leased  by  the  unin- 
corporated voluntary  association  (union) .  This  was  not  a  labor 
dispute  so  far  as  appears. 

The  court  said  that  this  case,  which  was  brought  in  Equity, 
and  in  which  the  union  officers  were  designated  as  "representa- 
tives of  the  membership  of  said  union"  could  not  be  maintained 
in  Equity  but  that  the  plaintiff  could  sue  all  of  the  union  mem- 
bers at  Law. 

Of  course,  under  the  new  Rules  of  Civil  Procedure  there  would 
be  only  one  form  of  action  and  the  distinction  between  Law  and 
Equity  will  be  eliminated.  The  proceeding  will  be  a  "Civil 
Action". 

We  assume  that  the  interpretation  to  be  given  to  suits  against 
unincorporated  voluntary  associations  will  eliminate  the  distinc- 
tion in  Spector  v.  Loreck  and  that  no  longer  would  a  case  be 
dismissed  because  the  plaintiff  had  an  "adequate  remedy  at  law" 
in  which  some  different  kind  of  service  of  process  would  be  re- 
quired. 

If  service  on  appropriate  representatives  of  the  membership 
of  a  voluntary  association  can  be  made,  it  would  appear  that 
while  a  statute  might  help  to  define  the  appropriate  representa- 
tives, service  on  the  actual  appropriate  parties  might  bring  the 
association  into  court  on  the  basis  of  being  made  on  "represen- 
tatives of  the  class"  of  members  in  the  association.  While  the 
new  rule  misses  the  mark  in  classifying  an  unincorported  associa- 
tion with  a  regular  corporation,  the  principles  of  due  process, 
adequate  notice,  and  reasonable  opportunity  can  be  met  with- 
out the  enactment  of  a  new  statute,  after  a  fashion. 

A  statute  seems  necessary  for  the  purposes  of  clarification  and 
we  recommend  the  following  draft  act: — 
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1974  DRAFT  ACT 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

Section  1 

Any  unincorporated  organization  or  association,  consisting  of 
ten  or  more  persons  and  having  a  recognized  name,  may  sue  or 
be  sued  in  any  court  of  the  commonwealth  by  such  name  in  any 
civil  action  affecting  its  common  property,  rights  and  Habilities, 
with  the  same  force  and  effect  as  regards  such  common  property, 
rights  and  liabilities  as  if  the  action  were  prosecuted  by  or  against 
all  the  members  thereof.  Such  action  shall  not  abate  by  reason 
of  the  death,  resignation,  removal  or  legal  incapacity  of  any 
officer  of  the  organization  or  association  or  by  reason  of  any 
change  in  its  membership. 

Section  2 

All  process,  pleadings  and  other  papers  in  any  such  action  may 
be  served  on  the  president  or  other  officer  for  the  time  being  or 
the  agent,  manager,  or  person  in  charge  of  the  business  of  the 
organization  or  association. 

Section  3 

If  a  judgment  is  entered  against  the  organization  or  associa- 
tion in  a  civil  action  herein  authorized,  execution  or  other  process 
may  issue  thereon  in  the  same  manner  as  upon  a  judgment 
against  a  corporation.  The  common  property  of  such  organiza- 
tion or  association  may  be  taken  upon  an  execution.  In  the 
event  that  such  execution  is  not  satisfied  out  of  the  common  prop- 
erty of  such  organization  or  association  it  shall  be  returned  into 
court  and  in  no  event  shall  the  members  of  such  organization  or 
association  be  individually  liable  for  the  satisfaction  of  such 
judgment  or  execution. 

Section  4 

The  court  may  order  such  additional  notice  as  justice  may  re- 
quire to  be  given  to  any  association  or  organization  so  that  it 
may  have  an  opportunity  to  defend  any  action  brought  against  it. 
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C.   TRUSTEE  PROCESS,  ATTACHMENTS, 

REPOSSESSIONS,  AND  PROCEEDINGS  AFTER 

JUDGMENT 

I.     PROCEEDINGS  PRIOR  TO  JUDGMENT 
ATTACHMENTS 

(1)  H  1221.     To  require  Hearings  Prior  to  Attachments  of 
Real  Estate,  and  personalty  under  Chapter  223  §  42. 

TRUSTEE  PROCESS 

(2)  S.   687.     To  require  Hearings  Prior  to  Use  of  Trustee 
Process  under  Chapter  246  §  1. 

All  "INVOLUNTARY  TRANSFERS"  before  JUDGMENT 

(3)  H.  1749.    To  require  Hearings  Prior  to: 

a.  Trustee  Process,  Ch.  246  §  lA. 

b.  Repossessions  under  Ch.  106,  §  9-503. 

c.  Attachments  under  Ch.  223  §  42,  etc. 

d.  Replevin  (i.e.  return  of  goods  unlawfully  taken,  de- 
tained, or  attached)  Ch.  247  §  7. 

e.  Repossession  of  a  Motor  Vehicle  under  Ch.  225B  § 
20A,  Subsection  A. 

f.  Repossession  of  Goods  under  Ch.  225D  §  21,  Sub- 
section A. 

(4)  H.  3070.    To  require  Hearings  Prior  to: 

a.  Any  restraint  on  a  "debtor"  or  his  property 

b.  Attachments  of  all  varieties. 

c.  Wage  attachments. 

d.  Replevin  of  Goods. 

e.  MORTGAGE  FORECLOSURES. 

f.  Other  proceedings  under  the  heading  of  "Provisional 
or  equitable  process"  defined  in  Sec.  1(g). 

N.B.     Certain  parts   of  this   model   act  are  marked 
"optional." 

II.    PROCEEDINGS  AFTER  JUDGMENT 

(1)  H.  2312. 

To  Provide  Hearings  After  Judgment 

a.  To  see  if  Judgment  should  be  vacated. 

b.  To  determine  ability  to  pay. 

c.  To  maintain  debtor's  standard  of  living. 

d.  To  make  an  "Arrangement"  similar  to  Ch.  XIII  of  the 
Federal  Bankruptcy  Act. 

(2)  H.  3324.     To  require  Hearings  when  "Merchants"  seek 
to  collect  Judgments  in  "Consumer  Transactions." 
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(a)  To  Provide  Hearings  on  Ability  to  Pay  and  generally 
to  accomplish  the  objectives  of  H.  2312  which  is  simi- 
lar in  most  respects  to  H.  3324. 

(3)  S.  611.  To  "Revise"  the  amount  of  weekly  income  exempt 
from  execution.  This  bill  is  similar  to  H.  2312,  Sections 
5,  6,  and  7. 

III.    MISCELLANEOUS  PROPOSALS 

(1)  H.  2509.  Attachments  of  oflficers  or  employees  of  the  com- 
monwealth; motor  vehicle  cases. 

(2)  H.  1044.    Waiver  of  Exemptions  from  Execution. 

(3)  H.  4529.  Interest  payable  on  money  deposited  to  release 
attachments, 

I.   PROCEEDINGS  PRIOR  TO  JUDGMENT 
(1)  Attachment  Hearings 

HOUSE  .  .  .  (1973)  ...  No.  1221 


An  Act  providing  for  a  hearing  prior  to  attachment  of  property. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Chapter  223  of  the  General  Laws  is  hereby  amended  by 

2  striking  out  section  42,  as  most  recently  amended  by  section 

3  1  of  chapter  295  of  the  Acts  of  1937,  and  inserting  in 

4  place  thereof  the  following  section: — 

5  Section  42.     All  real  and  personal  property  liable  to  be 

6  taken  on  execution,  except  such  personal  property  as,  from 

7  its  nature  or  situation,  has  been  considered  as  exempt  ac- 

8  cording  to  the  principles  of  the  common  law  as  adopted  and 

9  practiced  in  the  commonwealth,  and  except  as  provided  in 

10  the  four  following  sections,  may  be  attached  only  after 

11  written  consent  to  such  attachments  is,  after  hearing,  en- 

12  dorsed  on  the  writ  and  signed  by  a  justice,  associate  justice 

13  or  special  justice  of  the  court  wherein  such  action  is  com- 

14  menced,  and  may  be  held  as  security  to  satisfy  such  judg- 

1 5  ment  as  the  plaintiff  may  recover. 

This  statute  is  not  necessary  because  of  the  new  rules  which 
will  be  discussed  hereafter.  The  court  rule  is  more  stringent 
than  the  language  of  this  proposed  statute  and  gives  the  defend- 
ant whose  property  might  be  attached  even  more  protection. 


P.D.  144  JUDICIAL  COUNCIL  95 

(2)  Trustee  Process  Hearings 

SENATE  .  .  .  (1973)  ...  No.  687 


An  Act  to  regulate  the  use  of  prejudgment  trustee  process. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Section  1  of  Chapter  246  of  the  General  Laws  is  hereby 

2  amended  by  adding  the  following  paragraph: — 

3  Unless  a  trustee  process  action  is  based  upon  a  judgment, 

4  in  which  case  the  writ  shall  contain  a  statement  that  the 

5  action  is  based  upon  a  judgment,  no  attachment  shall  be 

6  made  unless  it  is  authorized  in  advance  by  written  permis- 

7  sion,  endorsed  upon  the  writ  and  declaration  and  signed  by 

8  a  justice  of  the  Court  in  which  the  action  is  commenced. 

9  Application  to  said  justice  for  permission  for  said  attach- 

10  ment  shall  be  made  only  after  service  of  a  written  notice 

11  upon  the  defendant,  not  less  than  seventy-two  (72)  hours 

12  prior  to  the  time  designated  in  the  said  notice  for  a  hear- 

13  ing  by  the  Court.    Such  notice  shall  be  served  in  the  man- 

14  ner  provided  by  law  for  service  of  original  process  or  for 

15  service  of  a  subpoena  to  testify  before  the  Court.     Such 

16  notice  shall  contain  the  names  of  the  parties,  the  name  of 

17  the  Court  in  which  the  action  is  to  be  commenced,  the  na- 

18  ture  of  the  claim,  the  time  and  place  such  application  will 

19  be  made  and  shall  inform  the  defendant  that  he  is  entitled 

20  to  be  present  and  be  heard  in  person,  by  attorney  or  by 

21  affidavit  at  said  time  and  place,  if  he  objects  to  the  grant- 

22  ing  of  said  application.     A  copy  of  said  notice,  together 

23  with  the  return  of  service  shall  be  filed  with  the  Court  prior 

24  to  the  time  of  the  hearing  on  said  application.     Notwith- 

25  standing  the  preceding  provisions  relating  to  notice,  if  said 

26  justice  finds  that  compliance  with  the  said  provisions  relat- 

27  ing  to  notice  or  service  thereof  will  unreasonably  delay  and 

28  hinder  justice,  he  may  authorize  the  attachment  with  a 

29  shorter  notice  with  service  in  a  manner  other  than  herein- 

30  before  provided  or  without  notice  to  the  defendant. 

As  in  the  case  of  the  proposed  statute  relative  to  making  other 
kinds  of  attachments,  there  is  no  need  now  for  this  statute.  The 
rules  of  court  which  are  discussed  hereafter  are  more  protective 
of  the  rights  of  the  defendant  than  this  proposal. 
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Several  changes  have  been  made  in  Chapter  246  of  the  Gen- 
eral Laws  by  Acts,  1973  c.1114  sees  259  to  287.  The  legisla- 
ture has  left  the  matter  of  due  process  within  the  realm  of  a  court 
rule  and  a  rule  has  been  made  both  for  trustee  process  and  for 
attachments. 

The  New  Rules 

The  following  Rule  of  the  Supreme  Judicial  Court  was  adopted 
on  January  17,  1974. 

It  is  to  be  noted  that  this  rule  does  not  follow  exactly  the 
language  of  Rule  4.2  of  the  new  Rules  of  Civil  Procedure  but 
the  intent  is  the  same.    (Rule  3 :26  Trustee  Process) 

In  regard  to  Attachments  which  are  covered  by  Rule  3:27, 
there  will  be  found  to  be  a  variation  between  Rule  4.1  of  the 
new  Rules  of  Civil  Procedure  and  Rule  3:27.  In  the  printed 
versions  of  the  new  rules  which  are  effective  July  1,  1974,  there 
is  language  to  the  effect  that  "no  property  other  than  real  estate 
may  be  attached  unless  such  attachment  for  a  specified  amount 
is  approved  by  order  of  the  court."  This  rule  (Civ.  R  4.1  (c)  ) 
will  be  changed  to  correspond  with  Rule  3:27  so  that  there  can 
not  be  any  real  estate  attachments  without  court  approval. 

A  form  of  motion  for  approval  follows  the  rules,  and  there 
is  a  requirement  for  an  affidavit  to  be  filed  also. 

RULE  OF  COURT  ON  TRUSTEE  PROCESS 

and  ATTACHMENTS 

At  the  Supreme  Judicial  Court  holden  at  Boston  within  and  for 
said  Commonwealth  on  the  seventeenth  day  of  January  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  seventy- 
four:    present, 

Hon.  G.  Joseph  Tauro,  Chief  Justice 

Hon.  Paul  C.  Reardon 

Hon.  Francis  J.  Quirico 

Hon.  Robert  Braucher  )     Justices 

Hon.  Edward  F.  Hennessey 

Hon.  Benjamin  Kaplan 

Hon.  Herbert  P.  Wilkins 
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Ordered,  that  there  be  inserted  in  the  General  Rules,  immedi- 
ately after  SJ.C.  Rule  3:25,  the  following  new  Rule  3:26  and 
Rule  3:27: 

3:26.     TRUSTEE  PROCESS. 

(1)  Availability  of  Trustee  Process.  In  connection  with  any 
personal  action,  except  actions  only  for  specific  recovery  of 
goods  and  chattels,  for  malicious  prosecution,  for  slander  or 
libel,  or  for  assault  and  battery,  trustee  process  may  be  used,  in 
the  manner  and  to  the  extent  provided  by  law,  but  subject  to  the 
requirements  of  this  rule,  to  secure  satisfaction  of  the  judgment 
for  damages  and  costs  which  the  plaintiff  may  recover,  pro- 
vided, however,  that  no  person  shall  be  adjudged  trustee  for  any 
amount  due  from  him  to  the  defendant  for  v/ages  or  salary  for 
personal  labor  or  services  of  the  defendant  except  on  a  claim 
that  has  first  been  reduced  to  judgment  or  otherwise  authorized 
by  law;  and  in  no  event  shall  the  attachment  exceed  the  limita- 
tions prescribed  by  law. 

(2)  Necessity  for  Prior  Hearing.  No  trustee  process  may 
be  served  unless  attachment  on  trustee  process  for  a  specified 
amount  has  been  approved  by  order  of  the  court.  Except  as 
provided  in  paragraph  (8)  of  this  rule,  the  order  of  approval  may 
be  entered  only  after  notice  to  the  defendant  and  hearing  and 
upon  a  finding  by  the  court  that  there  is  a  reasonable  likelihood 
that  the  plaintiff  will  recover  judgment,  including  interest  and 
costs,  in  an  amount  equal  to  or  greater  than  the  amount  of  the 
trustee  process  over  and  above  any  liability  insurance  shown  by 
the  defendant  to  be  available  to  satisfy  the  judgment. 

(3)  Procedure.  A  plaintiff  who  desires  to  trustee  goods, 
effects,  or  credits  of  the  defendant  shall  file  in  the  court  to  which 
the  action  is  returnable  the  writ  in  the  action,  properly  com- 
pleted; the  declaration;  and  a  motion  for  approval  of  attach- 
ment on  trustee  process.  The  motion  shall  be  supported  by 
affidavit  or  affidavits  meeting  the  requirements  set  forth  in  para- 
graph (10)  of  this  rule.  Except  as  provided  in  paragraph  (8)  of 
this  rule,  a  copy  of  the  writ,  declaration,  motion  and  supporting 
affidavit  or  affidavits  together  with  notice  of  hearing  thereon 
shall  be  mailed  to  the  defendant  by  certified  mail,  return  receipt 
requested,  at  his  last  known  place  of  residence  (or  delivered  to 
him),  seven  days  at  least  before  the  date  set  for  the  hearing. 
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Except  as  provided  in  paragraph  (7)  of  this  rule,  any  trustee 
process  shall  be  served  within  thirty  days  after  the  date  of  the 
order  approving  the  attachment.  Promptly  after  the  service  of 
the  trustee  process  upon  the  trustee  or  trustees,  a  copy  of  the 
trustee  process  with  the  officer's  endorsement  thereon  of  the  date 
or  dates  of  service  shall  be  mailed  to  the  defendant  in  the  man- 
ner provided  in  paragraph  (3). 

(4)  Appearance  of  Defendant.  Inclusion  of  a  copy  of  the 
writ  in  the  notice  of  hearing  shall  not  constitute  personal  service 
of  the  writ  upon  the  defendant.  The  notice  shall  inform  the  de- 
fendant that  by  appearing  to  be  heard  on  the  motion  for  approval 
of  an  attachment  he  will  not  thereby  submit  himself  to  the  juris- 
diction of  the  court  nor  waive  service  of  the  writ  and  summons 
upon  him  in  the  manner  provided  by  law. 

(5)  Answer  by  Trustee;  Subsequent  Proceedings.  A  trustee 
shall  file,  but  need  not  serve,  his  answer,  under  oath,  or  signed 
under  the  penalties  of  perjury,  within  twenty  days  after  the  serv- 
ice of  the  trustee  summons  upon  him,  unless  the  court  otherwise 
directs.  The  answer  shall  disclose  plainly,  fully,  and  particu- 
larly what  goods,  effects  or  credits,  if  any,  of  the  defendant  were 
in  the  hands  or  possession  of  the  trustee  when  the  trustee  process 
was  served  upon  him.  The  proceedings  after  filing  of  the  trus- 
tee's answer  shall  be  as  provided  by  law. 

(6)  Trustee  Process  In  Third-Party  Action.  Trustee  process 
may  be  used  by  a  party  bringing  a  third-party  action  in  the  same 
manner  as  upon  an  original  action.  Such  party  may  use  trustee 
process,  even  though  the  trustee  does  not  reside  or  maintain  a 
usual  place  of  business  in  the  county  where  the  action  is  pending. 

(7)  Subsequent  Trustee  Process.  Either  before  or  after  ex- 
piration of  the  applicable  period  prescribed  in  paragraph  (3)  of 
this  rule  for  serving  trustee  process,  the  court  may,  subject  to  the 
provisions  of  paragraph  (8)  of  this  rule,  order  another  or  an  ad- 
ditional service  of  the  trustee  process  upon  the  original  trustee. 

(8)  Ex  Parte  Hearings  on  Trustee  Process.  An  order  ap- 
proving trustee  process  for  a  specific  amount  may  be  entered  ex 
parte  upon  findings  by  the  court  that  there  is  a  reasonable  likeli- 
hood that  the  plaintiff  will  recover  judgment  in  an  amount  equal 
to  or  greater  than  the  amount  of  the  trustee  process  over  and 


P.D.   144  JUDICIAL  COUNCIL  99 

above  any  liability  insurance  known  or  reasonably  believed  to 
be  available,  and  that  either  (a)  the  person  of  the  defendant  is 
not  subject  to  the  jurisdiction  of  the  court  in  the  action,  or  (b) 
there  is  a  clear  danger  that  the  defendant  if  notified  in  advance 
of  the  attachment  on  trustee  process  will  withdraw  the  goods, 
effects  or  credits  from  the  hands  and  possession  of  the  trustee 
and  remove  them  from  the  Commonwealth  or  will  conceal  them, 
or  (c)  there  is  immediate  danger  that  the  defendant  will  dissipate 
the  credits,  or  damage  or  destroy  the  goods  or  effects  to  be  at- 
tached on  trustee  process.  The  motion  for  an  ex  parte  order 
shall  be  accompanied  by  a  certificate  by  the  plaintiff  or  his  attor- 
ney of  the  amount  of  liability  insurance  (if  any)  which  he  knows 
or  has  reason  to  believe  will  be  available  to  satisfy  any  judgment 
against  the  defendant  in  the  action,  and  shall  be  supported  by 
affidavit  or  affidavits  meeting  the  requirements  set  forth  in  para- 
graph (10)  of  this  rule. 

(9)  Dissolution  or  Modification  of  Ex  Parte  Trustee  Process. 

On  two  days'  notice  to  the  plaintiff  or  on  such  shorter  notice  as 
the  court  may  prescribe,  a  defendant  whose  goods,  effects  or 
credits  have  been  attached  on  trustee  process  pursuant  to  an  ex 
parte  order  entered  under  paragraph  (8)  of  this  rule  may  appear, 
without  thereby  submitting  his  person  to  the  jurisdiction  of  the 
court,  file  a  motion,  supported  by  affidavit,  for  the  dissolution  or 
modification  of  the  trustee  process,  and  in  that  event  the  court 
shall  proceed  to  hear  and  determine  such  motion  as  expeditious- 
ly as  the  ends  of  justice  require.  One  day  at  least  before  such 
hearing  the  plaintiff  shall  furnish  the  defendant  with  a  copy  of 
the  writ,  declaration,  motion  for  the  ex  parte  order,  and  support- 
ing affidavits.  At  the  hearing  the  plaintiff  shall  have  the  burden 
of  justifying  any  finding  in  the  ex  parte  order  which  the  defend- 
ant has  challenged  by  affidavit.  Nothing  herein  shall  be  con- 
strued to  abolish  or  limit  any  means  for  obtaining  dissolution, 
modification  or  discharge  of  an  attachment  that  is  otherwise 
available  by  law. 

(10)  Requirements  for  Affidavits.  Affidavits  required  by 
this  rule  shall  set  forth  specific  facts  sufficient  to  warrant  the  re- 
quired findings  and  shall  be  upon  the  affiant's  own  knowledge, 
information  or  belief;  and,  so  far  as  upon  information  and  be- 
lief, shaU  state  that  he  believes  this  information  to  be  true. 
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(11)  Form  of  Hearing.  At  any  hearing  held  under  this  rule, 
either  party  may  adduce  testimony  and  may  call  witnesses  (in- 
cluding any  opposing  party). 

3:27.    ATTACHMENT. 

(1)  Availability  of  Attachment.  Real  estate,  goods,  chat- 
tels and  other  property  may  be  attached  upon  an  original  writ 
in  the  manner  and  to  the  extent  provided  by  law  but  subject  to 
the  requirements  of  this  rule. 

(2)  Necessity  of  Prior  Hearing.  No  attachment  upon  an 
original  writ  may  be  made  unless  such  attachment  for  a  specified 
amount  has  been  approved  by  a  justice  of  the  court  to  which  the 
writ  is  returnable.  The  approval  of  such  justice  shall  be  en- 
dorsed upon  the  writ.  Except  as  provided  in  paragraph  (5)  of 
this  rule,  such  approval  may  be  endorsed  only  after  notice  to  the 
defendant  and  hearing  and  upon  a  finding  by  the  court  that  there 
is  a  reasonable  likelihood  that  the  plaintiff  will  recover  judg- 
ment, including  interest  and  costs,  in  an  amount  equal  to  or 
greater  than  the  amount  of  the  attachment  over  and  above  any 
liability  insurance  shown  by  the  defendant  to  be  available  to 
satisfy  the  judgment. 

(3)  Procedure.  A  plaintiff  who  desires  to  attach  real  estate, 
goods,  chattels  or  other  property  of  the  defendant  shall  file  in 
the  court  to  which  the  writ  is  returnable  the  writ  in  the  action, 
properly  completed;  the  declaration;  and  a  motion  for  approval 
of  the  attachment.  The  motion  shall  be  supported  by  affidavit 
or  affidavits  meeting  the  requirements  of  paragraph  (7)  of  this 
rule.  The  motion  shall  be  marked  for  hearing  and,  except  as 
provided  in  paragraph  (5)  of  this  rule,  a  copy  of  the  writ,  declar- 
ation, motion,  supporting  affidavit  or  affidavits,  and  a  notice  of 
hearing  shall  be  mailed  to  the  defendant  by  certified  mail,  re- 
turn receipt  requested,  at  his  last  known  place  of  residence,  or 
delivered  to  him,  seven  days  at  least  before  the  date  set  for  hear- 
ing. 

(4)  Appearance  of  Defendant.  Inclusion  of  a  copy  of  the 
writ  in  the  notice  of  hearing  shall  not  constitute  personal  serv- 
ice of  the  writ  upon  the  defendant.  The  notice  shall  inform 
the  defendant  that  by  appearing  to  be  heard  on  the  motion  for 
approval  of  an  attachment  he  will  not  thereby  submit  himself  to 
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the  jurisdiction  of  the  court  nor  waive  service  of  the  writ  and 
summons  upon  him  in  the  manner  provided  by  law. 

(5)  Ex  Parte  Approval.  Approval  of  an  attachment  and 
endorsement  thereof  upon  the  writ  may  be  granted  ex  parte 
upon  findings  by  the  court  that  there  is  a  reasonable  likehhood 
that  the  plaintiff  will  recover  judgment  in  an  amount  equal  to 
or  greater  than  the  amount  of  the  attachment  over  and  above 
any  liability  insurance  known  or  reasonably  believed  to  be  avail- 
able and  that  either  (a)  the  person  of  the  defendant  is  not  subject 
to  the  jurisdiction  of  the  court,  or  (b)  there  is  a  clear  danger  that 
the  defendant  if  notified  in  advance  of  attachment  of  his  prop- 
erty will  remove  it  from  the  Commonwealth  or  conceal  or  con- 
vey it,  or  (c)  there  is  immediate  danger  that  the  defendant  will 
damage,  destroy  or  waste  the  property  to  be  attached.  The  mo- 
tion for  such  ex  parte  approval  of  attachment  shall  be  accom- 
panied by  a  certificate  by  the  plaintiff  or  his  attorney  of  the 
amount  of  liability  insurance  he  knows  or  has  reason  to  believe 
will  be  available  to  satisfy  any  judgment,  and  shall  be  supported 
by  affidavit  or  affidavits  meeting  the  requirements  of  paragraph 
(7)  of  this  rule. 

(6)  Dissolution  or  Modification  of  Ex  Parte  Attachments. 

On  two  days'  notice  to  the  plaintiff  or  on  such  shorter  notice  as 
the  court  may  prescribe,  a  defendant  whose  real  estate,  goods, 
chattels  or  other  property  has  been  attached  upon  a  writ  ap- 
proved ex  parte  as  provided  in  paragraph  (5)  of  this  rule  may 
appear,  without  thereby  submitting  his  person  to  the  jurisdiction 
of  the  court,  and  move  the  dissolution  or  modification  of  the  at- 
tachment. Such  motion  shall  be  heard  and  determined  as  ex- 
peditiously as  the  ends  of  justice  require.  At  such  hearing  the 
plaintiff  shall  have  the  burden  of  justifying  any  finding  made  in 
the  ex  parte  order  which  the  defendant  has  challenged  by  affida- 
vit. Nothing  herein  shall  be  construed  to  abolish  or  limit  any 
means  for  obtaining  dissolution,  modification  or  discharge  of  an 
ittachment  that  is  otherwise  available  by  law. 

(7)  Requirements  for  Affidavits.  Affidavits  required  by 
this  rule  shall  set  forth  specific  facts  sufficient  to  warrant  the  re- 
quired findings  and  shall  be  upon  the  affiant's  own  knowledge, 
information  or  belief;  and,  so  far  as  upon  information  and  be- 
lief, shall  state  that  he  believes  this  information  to  be  true. 
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(8)  Form  of  Hearing.  At  any  hearing  held  under  this  rule, 
either  party  may  adduce  testimony  and  may  call  witnesses  (in- 
cluding any  opposing  party). 


As  a  general  observation,  we  are  of  the  opinion  that  legis- 
lative action  is  not  necessary  in  view  of  this  new  rule. 

The  rule  does  not  cover  mortgage  foreclosures  on  real  estate.' 

Rule  23  A  of  the  district  courts  applies  to  judicial  hearings 
before  a  creditor  is  given  the  right  to  repossess  consumer  goods. 

The  same  procedure  applies  in  the  Boston  Municipal  Court 
under  its  Rule  23  A. 


^Sec.  7  of  S.  191  of  1974  demonstrates  how  this  procedure  might  be  applied  to 
mortgage  foreclosures  by  legislative  action.  We  take  no  position  on  this  matter 
at  this  time. 
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New  Rules  of  Civil  Procedure 
Effective  July  1,  1974 

Rule  3:26  and  Rule  3:27  will  be  superseded  by  Rule  4  of  the 
Massachusetts  Rules  of  Civil  Procedure  which  are  effective  on 
July  1,  1974.   A  few  references  may  prove  useful: — 


Subject 

New  Rule 

Trustee  Process 

4.2 

Prior  Hearing,  Necessity 

4.2 

(c) 

Procedure 

0 

4.2 

(c) 

Dissolution  or  Modification 

4.2 

(h) 

Affidavits  by  Plaintiff 

4.2 

(g)     4.1   (h)     11 

Hearings 

4.2 

(i) 

Attachments 

Real  Estate* 

4.1 

(c) 

Personal  Property 

4.1 

(c) 

Procedure 

4.1 

(c) 

Dissolution  or  Modification 

4.1 

(g) 

Affidavits  by  Plaintiff 

4.1 

(h) 

Hearings 

4.1 

(i) 

It  is  to  be  noted  that  the  new  rules  provide  for  a  meaningful 
opportunity  to  be  heard  before  a  trustee  or  other  attachment  is 
made. 


*  NOTE:  In  one  or  more  printed  versions  of  the  new  rules,  Rule  4.1  does  not 
appear  to  require  a  hearing  for  real  estate  attachment.  This  rule  is  to 
be  amended.  An  attachment  without  due  process  and  a  right  to  be 
heard  is  generally  thought  to  be  unconstitutional. 
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(3)  TO  RESTRICT  ANY  "INVOLUNTARY  TRANSFERS" 
OR  INTERFERENCE  WITHOUT  HEARING 

HOUSE  .  .  .  (1973)  ...  No.  1749 


An  Act  to  provide  for  due  process  hearings  prior  to  attachments, 
repossessions  and  similar  pre-judgment  involuntary  transfers 
of  property. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1 .  Chapter  two  hundred  forty-six  of  the  Gen- 

2  eral  Laws  is  hereby  amended  by  inserting  after  section  one 

3  the  following  new  section: — 

4  Section  lA.  1.  All  actions  or  suits  commenced  by  trustee 

5  process  and  all  proceedings  referred  to  in  subsection  two  of 

6  this  section  shall  be  subject  to  the  following  procedure  be- 

7  fore  any  trustee  or  other  process  shall  issue  or  be  served: 

8  a.    The  plaintiff  shall  deliver  or  send  by  registered  mail, 

9  return  receipt  requested,  to  the  defendant  at  his  last  known 

10  address  or  place  of  business  or  employment,  written  notice 

11  of  the  plaintiff's  intention  to  apply  for  an  order  hereinafter 

12  set  forth,  together  with  copies  of  all  documents  filed  or  to  be 

13  filed  with  the  court  in  support  thereof. 

14  b.     The  plaintiff  shall  file  with  the  court  an  application 

1 5  and  affidavit  for  an  order  for  pre-judgment  attachment,  pos- 

16  session   or  repossession   of  the   goods,   estate,   money  or 

17  credits  of  the  defendant,  as  the  case  may  be,  requesting  a 

1 8  hearing  not  earlier  than  ten  days  after  the  delivery  of  notice 

19  to  the  defendant,  together  with  a  registered  mail  return  re- 

20  ceipt  or  other  receipt  signed  by  the  defendant  or  an  adult 

21  member  of  his  family.     The  application   shall   state   the 

22  nature  of  the  claim  and  shall  set  forth  with  particularity  the 

23  reasons  (1)  why  the  plaintiff  will  probably  prevail  in  the  ac- 

24  tion  or  suit  after  full  trial  on  the  merits;  (2)  why  the  plaintiff 

25  needs  to  be  secured  before  final  judgment;  and  (3)  why  the 

26  particular  items  and  amount  of  property  sought  to  be  at- 

27  tached,  possessed  or  repossessed  are  reasonable  under  all 

28  the  circumstances. 

29  c.    The  court  shall  hold  a  hearing  on  the  application  on 

30  the  date  requested  or  as  soon  thereafter  as  practicable  pro- 

31  vided  a  return  or  other  receipt  signed  as  aforesaid  is  filed 

32  with  the  application.    The  defendant  may  be  heard  person- 

33  ally,  by  attorney  or  by  affidavit  duly  filed  by  the  time  of  the 


^S.  191  of  1974  is  a  bill  similar  to  this  one. 
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34  hearing.     If  the  court  finds  that  the  plaintiff  has  sustained 

35  his  burden  of  proof  on  each  of  the  subdivisions  of  para- 

36  graph  b,  it  shall  issue  an  order  for  pre-judgment  attach- 

37  ment,  possession  or  repossession,  as  the  case  may  be,  and 

38  all  additional  necessary  writs  and  processees  therefore,  with 

39  a  certified  copy  of  the  order  attached  thereto,  shall  there- 

40  after  issue  and  may  be  served;  but  if  the  court  finds  that  the 

41  plaintiff  has  not  sustained  such  burden,  the  court  shall  deny 

42  the  application  or  grant  it  only  in  modified  form,  as  may  be 

43  appropriate.    The  existence  of  probable  grounds  to  support 

44  a  defense  or  claim  in  setoff  or  recoupment  shall  be  good 

45  cause  to  deny  an  application. 

46  d.    If  at  any  time  it  should  appear  to  the  satisfaction  of 

47  the  court  that  any  application  and  affidavit  filed  pursuant  to 

48  this  section  was  made  with  either  knowledge  or  reason  to 

49  know  of  the  existence  of  a  defense  or  claim  in  set-off  or  re- 

50  coupment,  the  court  shall  forthwith  order  the  party  filing 

5 1  said  affidavit  to  pay  to  the  defendant  a  statutory  penalty  in 

52  the  amount  of  three  hundred  dollars  and  costs  and  a  rea- 

53  sonable  attorney's  fee. 

54  2.     Any  attachment,  possession  or  repossession  under 

55  the  following  provisions  shall  also  be  subject  to  the  proce- 

56  dures  set  forth  under  subsection  one  of  this  section:  posses- 

57  sion  of  collateral  under  section  nine-five  hundred  three  of 

58  chapter  one  hundred  six;  attachment  of  real  or  personal 

59  property  under  section  forty-two  and  the  sections  referred 

60  to  therein  of  chapter  two  hundred  twenty-three;  replevin  of 

61  goods  under  section  seven  of  chapter  two  hundred  forty- 

62  seven;  repossession  of  a  motor  vehicle  under  section  twenty 

63  A  of  chapter  two  hundred  fifty-five  B;  and  repossession  of 

64  goods  under  section  twenty-one  of  chapter  two  hundred 

65  fifty-five  D. 

1  SECTION  2.     Section  nine-five  hundred  and  three  of 

2  chapter  one  hundred  and  six  of  the  General  Laws,  inserted 

3  by  section  one  of  chaper  seven  hundred  and  sixty-five  of 

4  the  acts  of  nineteen  hundred  and  fifty-seven,   is  hereby 

5  amended  by  striking  the  first  two  sentences  thereof  and  sub- 

6  stituting  therefor  the  following  sentence: —  Subject  to  the 

7  provisions  of  section  one  A  of  chapter  two  hundred  and 

8  forty-six  and  unless  otherwise  agreed,  a  secured  party  has 

9  on  default  the  right  to  take  possession  of  the  collateral  by 
10  judicial  process. 

1  SECTION  3.    Section  forty- two  of  chapter  two  hundred 

2  and  twenty-three  of  the  General  Laws  as  amended  by  sec- 

3  tion  one  of  chapter  two  hundred  ninety-five  of  the  acts  of 

4  nineteen  hundred  and  thirty-six,  is  hereby  amended  by  add- 
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5  ing  at  the  end  thereof  the  following  sentence:     Any  pre- 

6  judgment  attachment  hereunder  shall  be  subject  to  section 

7  one  A  of  chapter  two  hundred  and  forty-six. 

1  SECTION  4.     Section  forty-four  A  of  said  chapter  two 

2  hundred  and  twenty-three,  added  by  section  two  of  chapter 

3  two  hundred  and  ninety-five  of  the  acts  of  nineteen  hundred 

4  and  thirty-six,  is  hereby  repealed. 

1  SECTION  5.     Section  one  of  chapter  two  hundred  and 

2  forty-six  of  the  General  Laws,  as  most  recently  amended  by 

3  section  one  of  chapter  seventeen  of  the  acts  of  nineteen 

4  hundred  and  forty-three,  is  hereby  amended  by  inserting  at 

5  the  beginning  of  the  first  sentence  the  following  words: — 

6  Subject  to  the  provisions  of  section  one  A. 

1  SECTION  6.     The  eighth  paragraph  of  section  thirty- 

2  two  of  said  chapter  two  hundred  and  forty-six  is  hereby 

3  amended  by  striking  the  paragraph,  as  amended  by  chap- 

4  ter  two  hundred  and  thirty-six  of  the  acts  of  nineteen  hun- 

5  dred   and   sixty,   and   substituting   therefor   the   following 

6  paragraph: — 

7  Eighth,  By  reason  of  money  or  credits  due  for  the  wages 

8  of  personal  labor  or  services  of  the  defendant,  unless  such 

9  attachment  is  made  in  an  action  brought  upon  a  judg- 
10  ment. 

1  SECTION  7.    Section  seven  of  chapter  two  hundred  and 

2  forty-seven  of  the  General  Laws  is  hereby  amended  by 

3  adding  at  the  end  the  following  words: — ,  subject  to  the 

4  provisions  of  section  one  A  of  chapter  two  hundred  and 

5  forty-six. 

1  SECTION  8.    Subsection  A  of  section  twenty  A  of  chap- 

2  ter  two  hundred  and  fifty-five  B  of  the  General  Laws,  as 

3  amended  by  section  three  of  chapter  two  hundred   and 

4  eighty-four  of  the  acts  of  nineteen  hundred  and  sixty-six,  is 

5  hereby  amended  by  striking  the  first  sentence   and  sub- 

6  stituting  therefor  the  following  sentence: —  When  the  buyer 

7  is  in  default  under  a  retail  installment  sale  agreement,  the 

8  holder  may,  upon  obtaining  an  order  from  court  pursuant 

9  to  section  one  A  of  chapter  two  hundred  and  forty-six, 
10  repossess  the  motor  vehicle  subject  to  a  security  interest. 

1  SECTION  9.     Subsection  A  of  section  twenty-one  of 

2  chapter  two  hundred  and  fifty-five  D  of  the  General  Laws, 

3  added  by  section  one  of  chapter  two  hundred  and  eighty- 

4  four  of  the  acts  of  nineteen  hundred  and  sixty-six,  is  hereby 

5  amended   by   striking  the   first   sentence   and   substituting 

6  therefore  the  following  sentence: —  When  the  buyer  is  in 
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7  default  under  a  retail  installment  sale  agreement  or  a  re- 

8  volving  credit  agreement,  the  holder  may,  upon  obtaining 

9  an  order  from  court  pursuant  to  section  one  A  of  chapter 

10  two  hundred  and  forty-six,  repossess  goods  subject  to  a 

11  security  interest. 

1  SECTION  10.     This  act  shall  take  effect  as  to  all  ac- 

2  tions  or  suits  commenced  or  sought  to  be  commenced  one 

3  month  after  passage. 

Chapter  246  of  the  General  Laws  deals  with  Trustee  Process. 
We  have  indicated  how  the  new  rules  will  protect  defendants  by 
requiring  judicial  approval  for  trustee  attachments.  In  view  of 
what  we  have  said  elsewhere,  there  is  no  need  for  Section  1,  so 
far  as  Trustee  Process  is  concerned.  There  are  certain  matters 
in  this  bill  relative  to  procedure  which  are  not  necessary  in  our 
opinion. 

Other  Proceedings 

By  "2"  of  Section  1  of  H.  1749  a  number  of  other  proceed- 
ings would  require  hearings  in  advance  of  action.  These  other 
proceedings  include: 

a.  Attachments,  c.  223  sec.  42 

b.  Secured  Party's  Right  To  Possession,  c.  106  sec.  9-503 

c.  Motor  Vehicles,  c.  223  sec.  44  A  (Application  now  needed) 

d.  Replevin  of  Goods,  c.  247  sec.  7 

e.  Repossession  of  Motor  Vehicles,  c.  255B  sec  20  A  (A) 

f.  Repossession  of  Retail  Goods,  c.  255  D  sec.  21  (A) 

In  the  above  cases  this  bill  would  either  require  prior  hear- 
ings or  repeal  the  existing  law  which  allows  repossessions  as 
above  set  forth,  or  which  allows  attachments  without  hearings. 

Again,  we  are  not  concerned  that  there  would  not  be  any  at- 
tachment without  a  hearing.    The  rules  provide  for  hearings. 

Having  provided  for  hearings  in  case  of  the  attachment  of 
funds  or  real  property,  and  other  property,  the  decision  as  to 
whether  there  must  be  a  judicial  hearing  before  any  reposses- 
sions is  in  our  opinion  a  matter  for  legislative  determination  as 
a  matter  of  public  policy.  We  believe  that  if  the  legislature 
should  enact  a  statute  requiring  judicial  approvals  before  such 
property  can  be  taken  back,  the  courts  can  provide  a  rule  assur- 
ing due  process.    The  fact  that  title  to  some  of  this  property  re- 
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mains  in  the  seller,  and  not  in  the  one  who  has  possession  is 
something  which  ought  to  be  considered. 

The  important  provision  of  the  "Commercial  Code"  c.  106 
sec.  9-503  allowing  a  secured  party  to  take  possession  when 
there  is  a  default  or  the  right  to  bring  an  action  in  court  also 
provides  that  if  the  debtor  defaults  the  contract  can  contain  a 
provision  that  the  property  will  be  "assembled"  and  made  avail- 
able to  the  secured  party. 

Comments  should  be  obtained  as  to  whether  or  not  the  aboli- 
tion of  all  these  existing  security  rights  will  adversely  affect  the 
greater  number  and  lessen  their  ability  to  obtain  goods  on  cred- 
it.   We  do  not  feel  qualified  to  pass  on  this  aspect. 

Motor  vehicles  have  not  been  subject  to  attachment  without 
judicial  approval  since  1937.  There  are  almost  no  replevin  ac- 
tions under  c.  247  sec.  7  and  the  entire  basis  of  this  section  is  the 
unlawful  taking  or  detaining  of  property. 

We  call  attention  to  Acts,  1973  c.  629  the  "Consumer  Credit 
Transaclions-Possession  of  Collateral  and  Deficiency  Judgments 
Act." 

This  act  amends  G.L.  c.  255. 

In  c.  255^  sec  13  J  it  is  now  provided: 

"Subject  to  the  provisions  of  this  section,  a  secured  creditor 
under  a  consumer  credit  transaction  may  take  possession  of  col- 
lateral. In  taking  possession  the  secured  creditor  under  a  con- 
sumer credit  transaction  may  proceed  without  a  prior  hearing 
only  if  the  default  is  material  and  consists  of  the  debtor's  failure 
to  make  one  or  more  payments  as  required  by  the  agreement  or 
the  occurrence  of  an  event  which  substantially  impairs  the  value 
of  the  collateral,  and  only  if  possession  can  be  obtained  without 
use  of  force,  without  a  breach  of  peace,  and  unless  the  debtor 
consents  to  an  entry,  at  the  time  of  such  entry,  without  entry 
upon  property  owned  by,  or  rented  to  the  debtor." 

Similar  provisions  were  added  to  c.  255  B^  and  c.  255  D^. 

Ch.  255  Sec.  13  J  provides  that  in  other  cases  there  shall  be  a 
judicial  hearing  before  there  can  be  any  repossession  in  such 
cases,  and  this  idea  appears  in  c.  255B  and  c.  255D. 


1  c.  255 — Mortgages,  Conditional  Sales  and  Pledges  etc. 

2  c.  255B — Retail  Installment  Sales  of  Motor  Vehicles. 

3  c.  255D — Retail  Installment  Sales  and  Services. 
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We  think  that  the  General  Court  has  indicated  that  only  con- 
sumer credit  transactions  are  to  be  covered  by  the  new  legisla- 
tion requiring  hearings  before  repossessions  in  apparently  a 
great  number  of  situations  under  c.  255  B  and  c.  255  D. 

If  this  procedure  is  to  be  expanded  to  cover  all  property,  we 
believe  that  the  General  Court  ought  to  make  an  exhaustive 
study  of  the  matter  to  balance  the  rights  and  interests  of  both 
sides. 

4.    HEARINGS  BEFORE  ANY  DISPOSSESSION 
OR  RESTRAINTS 

HOUSE  .  .  .  (1973)  ...  No.  3070 


An  Act  concerning  the  due   process  notice  and  hearing  for 
provisional  remedies  as  it  applies  to  non-consumers. 

1  PREAMBLE. 

2  The  purpose  of  this  pre-judgment  Notice  and  Hearing 

3  for  Provisional  Remedies  Act  is  to  estabhsh  procedural  due 

4  process  for  provisional  remedies  as  the  same  apply  to  non- 

5  consumers. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1.    Chapter  246  of  the  General  Laws  is  here- 

2  by  amended  by  inserting  after  section  1  the  following  new 

3  section: — 

4  Section  lA.     Definitions, 

5  (a)  "Conspicuous  language"  means  language  that  is  pre- 

6  sented  in  such  a  way  that  the  debtor  against  whom  it  is  to 

7  operate  ought  to  have  noticed  it.    Language  in  the  body  of 

8  a  writing  or  form  is  conspicuous  if  it  is  capitalized  or  in 

9  type  larger  than,  or  constrasting  in  style  or  color  with,  the 

10  remainder  of  the  writing  or  form; 

1 1  (b)  "Creditor"  means  any  individual,  a  corporation,  part- 

12  nership  or  other  business  enterprise  which  asserts  a  claim 

13  against  a  debtor,  whether  such  claim  is  matured  or  unma- 

14  tured,  liquidated  or  unliquidated,  absolute,  fixed  or  contin- 

15  gent,  and  whether  sounding  in  tort,  contract  or  otherwise. 

16  A  duly  authorized  attorney  or  agent  of  a  creditor  is  a  "credi- 


^The  substance  of  this  bill  was  re-filed  as  H.  2959   of   1974. 


no  JUDICIAL  COUNCIL  P.D.   144 

17  tor"  within  the  meaning  of  this  act; 

18  (c)  "Designated  officer  of  the  law"  means  anyone  who, 

19  by  statute,  rule  of  court  or  otherwise,  is  authorized  to  issue 

20  any  legal  or  equitable  process.   "Issue"  means  to  employ  or 

21  suffer  any  activity  that  involves  state  action  and  includes, 

22  but  is  not  limited  to,  any  processing,  delivery,  filing,  grant- 

23  ing,  vaUdating,  serving  authorizing  or  otherwise  participating 

24  in  any  activity,  or  suffering  any  activity,  that  involves  the 

25  use  of  state  power; 

26  (d)  "Final  judgment"  means  any  terminal  act  in  a  court 

27  proceeding  disposing  of  all  or  part  of  a  litigation.   For  the 

28  purposes  of  this  act,  a  default  judgment  is  presumed  to  be  a 

29  final  judgment  unless  it  can  be  shown  that  the  debtor  did 

30  not  have  the  opportunity  to  be  heard  on  the  validity  of  the 

31  underlying  claim  before  judgment  was  entered;  a  judgment 

32  by  confession  is  presumed  not  to  be  a  final  judgment  unless 

33  it  can  be  shown  that  the  debtor  did  have  the  opportunity  to 

34  be  heard  on  the  validity  of  the  underlying  claim  before  judg- 

35  ment  was  confessed  or  before  process  was  issued  to  the 

36  creditor  on  account  of  such  judgment.   The  court  shall  de- 

37  cide  whether  a  judgment  by  confession  or  a  default  judg- 

38  ment  is  a  final  judgment,  and  in  making  this  determination 

39  the  court  shall  take  full  account  of  the  notice  and  hearing 

40  provisions  of  this  act  including  the  waiver  provisions  of 

41  Section  5; 

42  (e)  "Non-consumer"  means  one  including  a  farmer,  who 

43  purchases,  leases,  or  otherwise  holds  goods,  services  or  an 

44  interest  in  land  primarily  for  a  purpose  other  than  personal, 

45  family  or  household  use; 

46  (f)  "Property  means  any  present  or  future  interest  in  real 

47  estate,  goods,  chattels  or  choses  in  action,  whether  such  in- 

48  terest  is  vested  or  contingent; 

49  (g)  "Provisional  legal  or  equitable  process"  means  any 

50  remedy  or  combination  of  remedies  prior  to  final  judgment 

5 1  that  enable  a  creditor  to  restrain  the  person  of  the  debtor  or 

52  to  take  possession  of,  or  restrain  the  debtor's  personal  use 

53  or  disposition  of,  any  property  in  which  the  debtor  claims 

54  an  interest,  including  but  not  limited  to,  such  remedies  as 

55  attachment,  foreign  attachment,  fraudulent  debtor's  attach- 

56  ment,  garnishment,  replevin,  creditor's  bill,  supplementary 

57  proceedings,  trustee  process,  summary  proceeding  for  re- 

58  possession  of  property,  writ  of  possession,  extra-judicial 

59  mortgage  foreclosure,  sequestration,  receivership,  distraint, 

60  and  injunction  or  restraining  order,  writ  ne  exeat,  body  at- 

61  tachment  or  civil  arrest; 

62  (h)  "Purchaser"  means  any  individual,  corporation,  part- 

63  nership  or  other  business  enterprise  which  takes  property 
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64  by  sale,  discount,  negotiation,  mortgage,  pledge,  lien,  gift  or 

65  any   other   voluntary   transaction   creating   an   interest   in 

66  property.  "Purchaser"  does  not  include  any  individual,  cor- 

67  poration,  partnership  or  other  business  enterprise  which  ac- 

68  quires  an  interest  in  property  in  the  ordinary  course  of 

69  business. 

1  SECTION  2.  Notice. 

2  (a)  No  provisional  legal  or  equitable  process  to  take  the 

3  person  of  the  debtor,  or  to  take  from  the  possession  of  the 

4  debtor  or  a  third  party  any  property  in  which  the  debtor 

5  claims  an  interest,  shall  issue  in  any  action  at  law  or  other 

6  proceeding  commenced  in  any  court  except  pursuant  to  an 

7  order  of  such  court  endorsed  upon  the  writ,  bill,  complaint 

8  or  other  process  initiating  such  action  or  proceeding  to  be 

9  served  on  the  defendant  after  the  defendant  is  given  notice 

10  and  opportunity  to  be  heard  as  hereinafter  provided. 

11  (b)  Except  as  provided  in  section  4  of  this  act,  no  re- 

12  straining  order  which  restricts  a  defendant  in  the  use  or 

13  disposition  of  his  goods  or  property  shall  be  issued  in  any 

14  legal  or  equitable  proceedings  commenced  in  any  court  un- 

15  less  endorsed  upon  the  writ,  bill,  complaint  or  other  process 

16  initiating  such  action  or  proceeding  to  be  served  on  the  de- 

17  fendant  after  the  defendant  is  given  notice  and  opportunity 

18  to  be  heard  as  hereinafter  provided. 

19  (c)  Any  party  intending  to  seek  an  order  of  the  court  to 

20  be  issued  pursuant  to  subsection  (a)  or  (b)  of  this  section 

21  shall  cause  written  notice  to  be  filed  with  the  court  and  to 

22  be  served  upon  the  defendant  not  less  than  seventy-two 

23  hours  prior  to  a  time  designated  for  hearing  by  the  court. 

24  Such  notice  shall  be  served  in  the  manner  provided  by  law 

25  for  service  of  original  process  of  the  court  or  for  service  of 

26  a  subpoena  to  testify  before  the  court,  except  that,  in  appro- 

27  priate  cases,  the  court  may  order  ex  parte  that  notice  be 

28  served  in  some  other  manner  likely  to  reach  the  attention 

29  of  the  defendant. 

30  (d)  The  notice  shall: 

31  (i)     Fix  the  date,  time  and  place  for  hearing;  and 

32  (ii)    State  that  the  debtor  has  the  right  to  file  affidavits 

33  on  his  own  behalf  with  the  court  and  may  appear 

34  personally  or  by  way  of  an  attorney  and  present 

35  testimony  on  his  own  behalf  at  the  time  of  the 

36  hearing,  or  that  he  may,  at  or  prior  to  such  hear- 

37  ing,  file  with  the  court  a  written  undertaking  ex- 

38  ecuted  by  a  surety  approved  by  the  court,  in  an 

39  amount  double  the  value  of  the  property  or  the 

40  amount  claimed,  whichever  is  less,  to  preclude 

41  the  issuance  of  an  order  authorizing  provisional 
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42  legal  or  equitable  process; 

43  (iii)  State  that,  if  the  debtor  fails  to  appear,  he  shall 

44  be  deemed  to  have  waived  his  right  to  the  hear- 

45  ing  and  that,  in  such  case,  the  court  may  author- 

46  ize  the  creditor  to  employ  the  appropriate  pro- 

47  visional  legal  or  equitable  process  prior  to  final 

48  judgment  to  restrain  the  person  of  the  debtor  or 

49  take  possession  of,  or  restrain  the  debtor's  per- 

50  sonal  use  or  disposition  of,  the  claimed  property 

51  in  the  hands  of  the  debtor  or  a  third  party. 

52  (c)  There  shall  be  attached  to  the  notice  an  affidavit  re- 

53  citing  and   showing  the  following  additional   information 

54  and  statements: 

55  (i)     The  name  of  the  creditor  and  the  address  of  his 

56  residence  or  place  of  business,  if  any;  and 

57  (ii)    The  name  of  the  debtor,  and  the  address  of  his 

58  residence  or  place  of  business,  if  known;  and 

59  (iii)  A  statement,  to  the  best  knowledge,  information 

60  and  belief  of  the  creditor,  or  one  acting  on  his 

61  behalf,  that  the  debtor  is  a  non-consumer;  and 

62  (iv)    In  any  case  in  which  the  creditor  seeks  to  take 

63  possession  of  any  property  in  which  the  debtor 

64  claims  an  interest,  a  particular  description  of  the 

65  claimed  property  sufficient  to  make  possible  its 

66  identification,  a  statement,  to  the  best  knowledge 

67  information  and  belief  of  the  creditor,  of  the  value 

68  of  such  property  and  its  location;  and  a  statement 

69  that  the  creditor  is  the  owner  of  the  claimed 

70  property    or   is   entitled    to   repossession   of   it, 

71  describing  the  source  of  such  title  or  right.   If  the 

72  creditor's  interest  in  such  property  is  based  on  a 

73  written    instrument,    a    copy    thereof    shall    be 

74  attached  to  the  affidavit;  or  in  any  other  case, 

75  a  general  description  of  the  person  or  property 

76  sought  to  be  restrained;  and 

77  (v)     In  any  case  in  which  the  creditor  seeks  to  take 

78  possession  of  any  property  in  which  the  debtor 

79  claims  an  interest  and  the  property  is  wrongfully 

80  detained  by  the  debtor  or  third  party,  the  means 

81  by  which  the  debtor  or  third  party  came  into 

82  possession  thereof,  and  the  cause  of  such  deten- 

83  tion  according  to  the  best  knowledge,  informa- 

84  tion  and  belief  of  the  creditor  or  one  acting  on 

85  his  behalf;  and 

86  (vi)    A  statement  of  the  claim  for  which  the  process 

87  is  sought;  and 

88  (vii)  A  statement  of  the  counter-claims,  set-offs  and 
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89  defenses  that  the  creditor  either  knows  or  has 

90  reason  to  believe  may  be  asserted  by  the  debtor; 

91  and 

92  (viii)  A  statement  setting  forth  the  reasons  why  it  is 

93  necessary  to  restrain  the  person  of  the  defendant 

94  in  order  to  protect  the  interest  of  the  creditor, 

95  reciting  the  nature  of  the  creditor's  interest  which 

96  is  to  be  protected  by  such  restraint,  provided  such 

97  statement  may  be  omitted  if  the  creditor  states 

98  in  the  affidavit  that  he  will  not  use  any  provi- 

99  sional  legal  or  equitable  process  authorized  to  be 

100  employed  as  a  result  of  proceedings  based  on  the 

101  affidavit  to  restrain  the  person  of  the  debtor;  and 

102  (ix)    In  a  case  in  which  it  is  alleged  that  the  debtor  has 

103  waived  his  right  to  be  heard  in  accordance  with 

104  subsection  (a)  of  section  5  of  this  act,  a  statement 

105  as  to  when  and  in  what  manner  the  waiver  has 

106  been  made.  If  the  waiver  is  based  upon  a  written 

107  instrument,  a  copy  of  such  instrument  shall  be 

108  attached  to  the  affidavit. 

1  SECTION  3.  Hearing. 

2  (a)  If,  after  service  of  a  notice  pursuant  to  the  provisions 

3  of  section  2  of  this  act,  the  court  finds  that  the  debtor  has, 

4  in  accordance  with  section  5  of  this  act,  waived  his  right  to 

5  be  heard  on  that  order,  it  shall  dispense  with  the  hearing 

6  and  issue  promptly  to  the  creditor  a  signed  order  authorizing 

7  him  to  employ  provisional  legal  or  equitable  process. 

8  (b)  If,  after  service  of  a  notice  pursuant  to  the  provisions 

9  of  section  2  of  this  act,  the  court  finds  that  the  debtor  has 

10  not,  in  accordance  with  section  5  of  this  act,  waived  his  right 

11  to  be  heard  on  that  order,  a  hearing  on  that  order  shall  be 

12  conducted  by  the  court  and  without  a  jury.  Upon  the  hear- 

13  ing,  the  court  shall  consider  the  affidavits  and  other  show- 

14  ings  made  by  the  parties  appearing  and  shall  make  a  deter- 

15  mination  as  to  which  party,  in  reasonable  probability,  will 

16  prevail.   If  the  court  makes  such  determination  in  favor  of 

17  the  creditor,  the  court  shall  further  determine  whether  the 

1 8  creditor  is  entitled  to  any  provisional  legal  or  equitable  pro- 

19  cess  and,  in  any  case  where  the  creditor,  pursuant  to  sub- 

20  section  (e)  (viii)  of  section  2  of  this  act,  has  stated  that  it 

21  is  necessary  to  restrain  the  person  of  the  debtor,  whether 

22  the   creditor   is   entitled   to   such   restraint   pending   final 

23  adjudication  of  the  claims  of  the  parties.    This  determina- 

24  tion  shall  be  based  on  a  finding  as  to  the  probable  validity 

25  of  the  underlying  claim  alleged  against  the  debtor.    If  the 

26  court  determines  that  the  creditor  is  so  entitled,  it  shall 
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27  issue  to  him  a  signed  order  authorizing  him  to  employ  pro- 

28  visional  legal  or  equitable  process. 

1  SECTION  4.  Ex  Parte  Allowance.  (Optional) 

2  (a)      (i)     If,  on  the  basis  of  an  affidavit  filed  pursuant 

3  to  the  provisions  of  subsection  (e)  of  section 

4  2  of  this  act  or  on  further  showings  of  the 

5  creditor  in  support  of  it,  the  court  finds  that 

6  the  debtor  has,  in  accordance  with  subsection 

7  (a)  of  section  5  of  this  act,  waived  his  right  to 

8  be  notified  and  heard,  the  court  shall  issue 

9  promptly  to  the  creditor  a  signed  order  author- 

10  izing  him  to  employ  provisional  legal  or  equi- 

11  table  process. 

12  (ii)     If,  upon  the  examination  of  such  affidavit  or 

13  on  further  showing  of  the  creditor  in  support 

14  of  the  affidavit,  the  court  finds  that  the  debtor 

15  has  not,  in  accordance  with  subsection  (a)  of 

16  section  5  of  this  act,  waived  his  right  to  be 

17  notified    and    heard,    the    creditor    shall    not 

18  thereafter  be  barred  from  proceeding  under 

19  the  provisions  of  sections  2  and  3  of  this  act. 

20  (b)  If,  on  the  basis  of  such  affidavit  filed  pursuant  to  the 

21  provisions  of  subsection  (e)  of  said  section  2  and  further 

22  affidavit  showing  that  the  creditor  cannot  obtain  in  person- 

23  am  jurisdiction  over  the  debtor  and  that  the  creditor  intends 

24  to  employ  provisional  legal  or  equitable  process  for  the  pur- 

25  pose  of  acquiring  quasi  in  rem  jurisdiction  over  the  debtor 

26  by  means  other  than  as  may  otherwise  be  provided  by 

27  statute  (here  insert  local  "Long  Arm"  procedure),  the  court 

28  finds  that  the  creditor  cannot  obtain  in  personam  jurisdiction 

29  over  the  debtor,  the  court  shall  authorize  the  creditor  to 

30  employ  such  provisional  legal  or  equitable  process. 

31  (c)  If,  in  addition  to  fihng  with  the  court  an  affidavit 

32  meeting  the  requirements  of  subsection  (e)  of  section  2  of 

33  this  act,  the  creditor,  or  one  acting  on  his  behalf,  deposes 

34  and  swears  to  matters  in  the  affidavit  that  reasonably  tend 

35  to  establish  that  the  debtor  or  a  third  party  is  engaged  in, 

36  or  is  about  to  engage  in,  conduct  that  will  conceal  the  debtor 

37  or  remove  him  from  the  jurisdiction  of  the  court  or  place 

38  the  claimed  property  in  danger  of  destruction,  serious  harm, 

39  concealment,  removal  from  this  state  or  transfer  to  a  pur- 

40  chaser,  the  court,  in  its  discretion,  may  issue  a  temporary 

41  restraining  order  directed  to  the  defendant  or  third  party 

42  prohibiting  such  acts  with  respect  to  the  person  of  the 

43  debtor  or  property  pending  the  hearing  provided  for  in  sub- 

44  section  (b)  of  section  3  of  this  act. 

45  (d)  If,  in  addition  to  meeting  the  requirements  of  sub- 
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46  section  (c)  of  this  section,  the  creditor  establishes  by  way  of 

47  affidavit  or  otherwise  to  the  satisfaction  of  the  court  that 

48  the  debtor  or  third  party  in  possession  of  the  claimed  prop- 

49  erty  is  likely  to  violate  any  restraining  order,  or  any  part  of 

50  any  restraining  order,  issued  pursuant  to  said  subsection  (c) 

5 1  pending  the  hearing  provided  for  in  subsection  (b)  of  section 

52  3  of  this  act,  the  court,  in  its  discretion,  may  grant,  in 

53  addition  to,  or  in  lieu  of,  a  temporary  restraining  order, 

54  a  signed  order  authorizing  the  creditor  to  employ  provisional 

55  legal  or  equitable  process. 

1  SECTION  5.  Waiver. 

2  (a)  The  rights  to  be  notified  and  heard  as  provided  by 

3  this  act  may  be  waived  by  the  debtor  if  such  waiver  is  vol- 

4  untarily,  intelligently  and  knowingly  made  at  the  time  the 

5  relationship  of  the  debtor-creditor  is  created  by  the  parties 

6  or  otherwise  made  in  advance  of  the  time  the  debtor  is  al- 

7  legedly  in  default  or  before  he  receives  a  notice  issued  pur- 

8  suant  to  section  2  of  this  act  or  is  otherwise  notified  that 

9  the  creditor  intends  to  employ  provisional  legal  or  equitable 

10  process.    Any  purported  waiver  made  prior  to  the  service 

11  of  notice  issued  pursuant  to  section  2  of  this  act  presump- 

12  tively  satisfies  the  standards  of  this  act  if  it  is  in  conspicuous 

13  language  contained  in  a  writing,  which  may  be  prepared 

14  by  anyone  but  shall  be  signed  by  the  debtor,  stating  that  the 

15  debtor  is  willing  to  submit  to  provisional  legal  or  equi- 

16  table  process,  without  first  being  notified  or  having  the  op- 

17  portunity  to  be  heard  on  the  vahdity  of  the  underlying  claim 

18  upon  which  the  request  for  an  order  for  provisional  legal 

19  or  equitable  process  is  based. 

20  (b)  The  right  to  be  heard  as  provided  in  subsection  (a) 

21  of  section  3  of  this  act  is  waived  in  accordance  with  the 

22  standards  provided  in  subsection  (a)  of  this  section  if  the 

23  debtor,  after  receiving  a  notice  issued  pursuant  to  section  2 

24  of  this  act,  engages  in  any  conduct  that  clearly  shows  that 

25  he  intends  to  forego  his  right  to  be  heard.    The  debtor's 

26  failure  to  appear  at  the  hearing  scheduled  under  section  2 

27  of  this  act  presumptively  constitutes  conduct  that  clearly 

28  shows  that  he  intends  to  forego  his  right  to  be  heard.    If 

29  the  debtor,  after  receiving  the  notice  issued  pursuant  to 

30  section  2  of  this  act,  sends  or  delivers,  to  the  creditor  or 

31  the  court  before  which  the  notice  is  returnable,  a  writing, 

32  which  may  be  prepared  by  anyone  but  shall  be  signed  by 

33  the  debtor,  indicating  in  any  form  that  the  debtor  does 

34  not  intend  to  be  heard  on  the  notice,  the  debtor  shall  be 

35  presumed  to  have  waived  his  right  to  be  so  heard  under 

36  the  standards  provided  in  subsection  (a)  of  this  section. 
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1  SECTION  6.  Non-Applicability. 

2  (a)  Nothing  in  this  act  authorizes  or  prevents  a  creditor 

3  from  employing  self-help  to  take  property  from  the  pos- 

4  session  of  a  debtor  or  third  party,  from  acquiring  a  security 

5  interest  in  the  property  of  the  debtor,  from  acquiring  a 

6  lien  on  property  of  the  debtor  or  from  withholding  or  ex- 

7  ercising  a  right  of  set-off  or  foreclosure  with  respect  to 

8  property  that  has  been  voluntarily  placed  in  possession  of 

9  the  creditor  by  the  debtor  or  his  agent  or  taken  by  way  of 

10  self-help  by  the  creditor. 

11  (b)  This  act  does  not  apply  to  (  ). 

1  SECTION  7.  Severability. 

2  If  any  provision  or  clause  of  this  act  or  application 

3  thereof  to  any  person  or  circumstances  is  held  invalid,  such 

4  invalidity  shall  not  affect  other  provisions  or  applications 

5  of  the  act  which  can  be  given  effect  without  the  invalid  pro- 

6  vision  or  application,  and  to  this  end  the  provisions  of  this 

7  act  are  declared  to  be  severable. 

This  is  a  "model  act"  complete  with  "Optional"  sections  and 
in  line  1 1  of  Section  6  a  space  for  listing  additional  information. 
It  covers  much  of  what  has  already  been  discussed  in  this  report 
relative  to  a  "meaningful  opportunity  to  be  heard"  in  trustee 
process,  attachments,  and  situations  involving  personal  property 
mortgages,  conditional  sales,  security  instruments,  retail  install- 
ment sales  of  motor  vehicles,  and  retail  installment  sales  of  other 
goods  and  services. 

The  subjects  listed  in  paragraph  (g)  of  the  bill  are  quite  too 
broad  to  be  of  legislative  value  but  it  is  noted  that  one  of  the 
objectives  of  the  bill  would  be  to  require  a  judicial  hearing 
before  the  foreclosure  of  a  mortgage. 

Mortgage  Foreclosures 

In  Massachusetts  there  are  now  two  conventional  methods  of 
foreclosing  a  mortgage.  The  first  method  is  by  "peaceful"  entry 
on  the  premises  for  the  purpose  of  foreclosure.  The  second 
method  and  the  one  used  in  99%  of  the  cases  is  by  auction  sale. 
This  proposal  would  require  a  judicially  approved  sale. 

Non-Consumer  Situations 

In  view  of  the  fact  that  there  are  now  provisions  in  c.  255,  c. 
255B  and  c.  255D,  and  elsewhere,  to  protect  "consumers"  (if 
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"consumers"  are  all  included  in  the  class  of  retail  installment 
buyers  of  autos,  consumer  goods  and  services  etc.)  this  bill 
would  extend  the  new  protections  of  those  statutes  to  everyone 
from  the  small  farmer  to  General  Motors,  and  in  all  cases  there 
would  be  a  judicial  hearing  before  any  interference  with  the  right 
of  possession  which  might  be  enjoyed  by  a  "non-consumer" 
debtor/ 

A  Legislative  Decision  —  A  Judicial  Assignment 

The  implications  of  the  proposal  are  clear.  The  issue  is 
whether  to  preserve  the  right  to  repossess  property  without  ju- 
dicial approval.  In  the  Landlord-Tenant  residential  field  the 
General  Court  has  acted  to  require  judicial  process  before  any- 
one can  be  turned  out  for  any  reason.  The  doctrine  of  "Self- 
Help"  in  housing  is  dead.  The  doctrine  of  "Self -Help"  is  at 
death's  door  in  consumer  goods  cases,  although  still  available, 
apparently,  in  some  situations. 

We  can  not  make  the  suggestion  that  there  can  be  no  inter- 
ference with  possession  without  a  judicial  hearing.  That  surely 
is  a  matter  of  public  policy. 

We  can  and  do  make  the  observation  that  the  number  of 
judges  available  must  now  deal  with  countless  new  hearings  and 
matters  which  need  judicial  intervention  for  the  first  time.  This 
adds  additional  strain  to  the  courts. 

We  oppose  this  particular  bill  as  one  which  is  not  well  de- 
signed for  its  purpose  and  to  advise  the  General  Court  that  it 
has  this  issue  of  a  "meaningful  opportunity  to  be  heard"  before 
it.  The  Judicial  system  can  not  prefer  any  particular  group  of 
citizens  over  another.  Protection  has  been  placed  around  the 
consumer  and  the  retail  buyer.  Possibly  the  way  has  been  paved 
for  similar  protection  to  others.  We  prefer  to  let  the  legislature 
make  this  decision. 


^By  C.629  of  the  Acts  of  1973  all  consumer  credit  transactions  after  January  1, 
1974  require  a  judicial  hearing  before  the  creditor  is  authorized  to  repossess.  The 
proceeding  will  be  a  separate  and  distinct  proceeding.  See  the  new  Rule  23A  of 
the  district  courts. 
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I.    PROCEEDINGS  AFTER  JUDGMENT 

(1)  Validity  and  Ability  to  Pay 

HOUSE  .  .  .  a973)  ...  No.  2312 


An  Act  providing  for  the  protection  of  judgment  debtors  and 

JUDGMENT    creditors    AGAINST    AN    INABILITY    OF    THE    DEBTOR    TO 
SATISFY  A   JUDGMENT   AND   MAINTAIN  HIMSELF   AND  HIS   FAMILY. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1.  The  General  Laws  are  hereby  amended  by 

2  inserting  after  chapter  224  the  fohowing  new  chapter: 

3  Chapter  224A 

4  Section  1.    Notwithstanding  any  other  provision  of  law, 

5  no  execution,  supplementary  process,  arrest  on  mesne  pro- 

6  cess,  trustee  process,  attachment  or  other  like  process  or 

7  order  shall  be  issued  on  a  judgment  until  the  provisions  of 

8  this  chapter  have  been  complied  with.   Prior  to  issuance  of 

9  any  such  process,  the  court  shall  issue  a  summons,  requiring 

10  the  debtor  to  appear  at  a  time  and  place  named  therein  and 

1 1  submit  to  an  examination  by  the  court  relative  to  his  prop- 

12  erty  and  ability  to  pay.  Such  summons  may  be  served  by  an 

13  officer  qualified  to  serve  civil  process,  by  delivering  to  the 

14  debtor  an  attested  copy  thereof,  or  by  leaving  it  at  his  last 

15  and  usual  place  of  abode,  at  least  seven  days  before  the  re- 

1 6  turn  date  thereof.  If  due  service  is  not  made,  the  court  may 

17  order  further  notice.  The  failure  of  a  judgment  debtor  per- 

18  sonally  to  appear  without  reasonable  excuse  at  such  exam- 

19  ination,  or  at  an  examination  otherwise  appointed,  or  to 

20  submit  to  the  examination  as  provided  in  section  two,  shaU 

21  constitute  a  contempt  of  court. 

22  If  the  debtor  is  in  court  personally  or  by  attorney  at  the 

23  time  a  verdict  is  rendered  or  judgment  pronounced  against 

24  him,  the  court  may  dispense  with  the  provisions  for  sum- 

25  mons  and  immediately  proceed  to  set  a  day  and  time  for 

26  the  examination. 

27  Section  2.   The  judgment  debtor,  if  he  appears,  shall  be 

28  examined  on  oath  as  to  his  property  and  ability  to  pay;  and 

29  such  examination,  if  in  writing,  shall  be  signed  and  sworn 

30  to  by  the  debtor  and  filed  with  the  court.   Both  the  judg- 

3 1  ment  creditor  and  judgment  debtor  may  introduce  additional 

32  evidence;  and  if  the  debtor  fails  to  appear  at  the  examin- 

33  ation  it  may  proceed  and  orders  may  be  made  in  his  ab- 
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34  sence.    The  examination  may  be  oral  or  in  writing,  in  the 

35  discretion  of  the  court. 

36  Section  3.    At  the  time  of  the  examination,  the  debtor 

37  may  petition  orally  or  in  writing  to  have  the  judgment  vaca- 

38  ted.    If  the  court  is  that  in  which  such  judgment  was  ren- 

39  dered  it  shall  suspend  the  examination  and  proceed  to  hear 

40  the  petition  on  the  merits  as  soon  as  practicable.  The  court, 

41  before  setting  a  hearing  on  such  petition  shall,  if  all  neces- 

42  sary  parties  are  not  then  before  the  court,  order  notice 

43  thereof  returnable  at  such  time  and  to  be  served  in  such 

44  manner  as  it  may  direct,  and  may  issue  a  stay  or  superse- 

45  deas  of  an  execution  issued  on  such  judgment  and  an  order 

46  for  a  return  thereof  with  a  certificate  of  the  proceedings 

47  thereon.  Upon  a  hearing  of  such  petition  the  court  may  va- 

48  cate  such  judgment,  and  dispose  of  the  case  as  if  the  judg- 

49  ment  had  not  been  entered.  If  the  court  is  not  that  in  which 

50  judgment  was  rendered,  it  shall  suspend  the  examination 

51  and  refer  the  petition  to  the  court  in  which  such  judgment 

52  was  rendered,  which  court  shall  proceed  under  this  section. 

53  An  examination  so  suspended  may  be  resumed  when  the 

54  court  issues  an  order  denying  the  petition. 

55  Section  4.  After  the  examination  the  court  shaU  issue  such 

56  process,  and  make  such  orders,  as  it  deems  appropriate, 

57  considering  the  circumstances  of  the  debtor  including,  but 

58  not  limited  to  any  other  actions  pending  or  judgments  or 

59  process  outstanding  against  him,  other  debts  of  the  debtor, 

60  and  the  current  living  standard  of  the  debtor  and  his  family. 

61  In  determining  the  amount  and  manner  of  payment  of  the 

62  judgment,  the  court  shall  seek  to  maintain  the  current  and 

63  usual  standard  of  living  of  the  debtor  and  his  family  if  such 

64  be  not  unreasonable,  enable  the  debtor  to  pay  his  outstand- 

65  ing  obligations  so  that  payments  of  the  judgment  will  not 

66  cause  the  debtor  to  default  on  his  other  debts,  and  obtain 

67  payment  of  the  judgment  within  the  shortest  practicable 

68  time. 

69  Section  5.  If  the  court  finds  that  the  debtor  has  no  prop- 

70  erty  not  exempt  from  being  taken  on  execution  or  like  pro- 

71  cess  and  is  unable  to  pay  the  judgment,  in  full  or  by  partial 

72  payments,  it  shall  enter  an  order  denying  the  issuance  of 

73  process  for  satisfying  the  judgment.   If  the  court  is  satisfied 

74  that  the  debtor  has  property  not  exempt  from  being  taken 

75  on  execution  or  like  process,  the  court  may  order  him  to 

76  produce  it,  or  so  much  thereof  as  may  be  sufficient  to 

77  satisfy  the  judgment  and  any  apportioned  costs,  so  that  it 

78  may  be  taken  on  the  execution  or  like  process;  or  may  order 

79  him  to  execute,  acknowledge  if  necessary,  and  deliver  to 

80  the  judgment  creditor,  or  to  a  person  in  his  behalf,  a  trans- 
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81  fer,  assignment  or  conveyance  thereof,  or  if  the  debtor  is 

82  able  to  pay  the  judgment  in  full  or  by  partial  payments  the 

83  court  may  order  the  debtor  to  pay  out  of  his  income,  in  fuU 

84  or  partial  payment  from  time  to  time,  an  amount  not  to 

85  exceed  that  amount  of  his  wages  which  is  exempt  from 

86  attachment  under  chapter  246  section  28  of  the  laws  of  this 

87  Commonwealth  or  that  amount  of  his  disposable  earnings 

88  which  is  exempt  from  attachment  under  section  1673  of 

89  Title  15  of  the  United  States  Code,  whichever  amount  is 

90  less.    Income  which  is  exempt  when  in  the  possession  of 

91  third  persons,  such  as  government  pensions,  social  security 

92  and  welfare  benefits,  and  certain  wages,  shall  also  be  exempt 

93  from  execution  when  in  the  possession  of  the  debtor  or 

94  when  deposited  in  a  bank  or  other  sunilar  institution.   The 

95  court  may  make  an  order  combining  any  of  the  orders  above 

96  mentioned.    The  court  may  prescribe  the  times,  places, 

97  amounts  of  payments,  forms  of  instruments  and  other  de- 

98  tails  in  making  any  of  the  above  mentioned.  The  court  may 

99  at  any  time  renew,  revise,  modify,  suspend  or  revoke  an 

100  order  made  in  any  proceedings  under  the  provisions  of  this 

101  chapter.   Willful  and  unjustified  failure  to  obey  any  lawful 

102  order  of  the  court  in  proceedings  under  this  chapter  shall 

103  constitute  a  contempt  of  court. 

104  Section  6.  At  any  time  after  issuance  of  process  or  of  an 

105  order  pursuant  to  sections  four  and  five,  the  debtor  may 

106  apply  to  the  court  to  stay  or  suspend  the  effect  of  such  pro- 

107  cess  or  to  renew,  revise,  modify  suspend  or  revoke  such 

108  order.    The  application  shall  be  in  writing  and  shall  be 

109  signed  and  sworn  to  by  the  debtor  and  filed  wilth  the  court. 

110  The  court  shall  proceed  under  sections  one,  two,  four  and 

111  five  in  like  manner  to  an  original  application  to  issue  pro- 

112  cess.  If  the  court  finds  that  the  circumstances  of  the  debtor 

113  so  justify,  it  shall  issue  a  stay  or  an  order  suspending  the 

114  effect  of  any  process  effective  and  outstanding,  or  renewing, 

115  revising,   modifying,   suspending   or   revoking   any   order. 

116  Any  stay  or  any  order  to  suspend  the  effect  of  process  shall 

117  be  to  a  day  certam  and  shall  set  a  day  and  time  for  further 

118  examination  of  the  debtor  if  such  be  necessary. 

119  Section  7.  At  any  tune  after  forty-five  days  from  the  entry 

120  of  any  order  pursuant  to  sections  four,  five  or  six  a  judg- 

121  ment  creditor  may  apply  to  the  court  to  renew,  revise, 

122  modify,  suspend  or  revoke  such  order,  or  for  the  issuance 

123  of  process,  or  for  an  order  for  full  or  partial  payment.  The 

124  court  shall  proceed  pursuant  to  sections  one,  two,  four  and 

125  five  in  like  manner  to  an  original  application  to  issue  pro- 

126  cess.  Upon  appHcation  by  the  judgment  creditor  in  writing 

127  and  signed  and  sworn  to  by  him  that  circumstances  have 
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128  significantly  altered  since  the  entry  of  the  order  and  de- 

129  tailing  such  altered  circumstances,  the  court,  upon  deter- 

130  mination  that  the  purposes  of  this  chapter  and  the  interests 

131  of  justice  would  be  best  served  thereby,  may  waive  the 

132  forty-five  day  limitation. 

1  SECTION  2.  Said  chapter  224  is  hereby  further  amended 

2  by  striking  out  section  16  as  most  recently  amended  by 

3  section  1  of  chapter  292  of  the  acts  of  1943,  and  inserting 

4  in  place  thereof  the  following  section: — 

5  Section  16.    If  the  court  finds  that  the  debtor  has  no 

6  property  not  exempt  from  being  taken  on  execution,  and  is 

7  unable  to  pay  the  judgment,  in  full  or  by  partial  payments, 

8  or  if  the  creditor  fails  to  appear  at  the  examination,  per- 

9  sonally  or  by  his  attorney,  the  proceedings  may  be  dismissed. 

10  If  the  court  is  satisfied  that  the  debtor  has  property  not 

1 1  exempt  from  being  taken  on  execution,  the  court  may  order 

12  him  to  produce  it,  or  so  much  thereof  as  may  be  sufficient 

13  to  satisfy  the  judgment,  so  that  it  may  be  taken  on  the  ex- 

14  ecution;  or  may  order  him  to  execute,  acknowledge  if  neces- 

15  sary,  and  deliver  to  the  judgment  creditor,  or  to  a  person 

16  in  his  behalf,  a  transfer,  assignment  or  conveyance  thereof; 

17  or  if  the  debtor  is  able  to  pay  the  judgment  in  full  or  by 

18  partial  payments  the  court  may  order  the  debtor  to  pay  out 

19  of  his  income,  in  full  or  partial  payment  from  time  to  time, 

20  an  amount  not  to  exceed  that  amount  of  his  wages  which 

21  is  exempt  from  attachment  under  chapter  246  section  28 

22  of  the  laws  of  this  Commonwealth  or  that  amount  of  his 

23  disposable  earnings  which  is  exempt  from  attachment  un- 

24  der  section  1673  of  Title  15  of  the  United  States  Code, 

25  whichever  amount  is  less.    Income  which  is  exempt  when 

26  in  the  possession  of  third  persons,  such  as  government  pen- 

27  sions,  social  security  and  welfare  benefits,  and  certain  wages, 

28  shall  also  be  exempt  from  execution  when  in  the  possession 

29  of  the  debtor  or  when  deposited  in  a  bank  or  other  similar 

30  institution.    The  court  may  make  an  order  combining  any 

31  of  the  orders  above  mentioned.    The  court  may  prescribe 

32  the  times,  places,  amounts  of  payments,  forms  of  iastru- 

33  ments  and  other  details  in  making  any  of  the  orders  above 

34  mentioned.  The  court  may  at  any  time  renew,  revise,  mod- 

35  ify,  suspend  or  revoke  any  order  made  in  any  proceedings 

36  under  the  provisions  of  this  chapter.    Willful  and  unjust- 

37  ified  failure  to  obey  any  lawful  order  of  the  court  in  sup- 

38  plementary  proceedings  shall  constitute  a  contempt  of  court. 
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The  purpose  of  this  bill  is  to  prevent  a  litigant  from  enforcing 
the  judgment  of  a  court  for  the  payment  of  money,  we  assume, 
until  there  has  been  a  hearing  before  a  court  as  to  the  debtor's 
property  and  his  ability  to  pay  the  judgment. 

By  G.L.  c.  224  sec.  6  et  seq  there  is  at  present  a  procedure 
known  generally  as  "Supplementary  Process."  This  procedure 
is  described  by  Chief  Justice  Rugg  in  Giarruso  v.  Pay  son  272 
Mass.  417,  419  (1930). 

"In  brief,  these  sections  enable  either  a  judgment  creditor  or  a 
judgment  debtor  under  arrest  to  apply  for  supplementary  pro- 
cess and  for  examination,  either  orally  or  in  writing  in  the  dis- 
cretion of  the  court,  as  to  the  property  of  such  debtor  and  his 
ability  to  pay.  If  the  court  finds  that  the  debtor  has  no  property 
not  exempt  from  being  taken  on  execution  and  is  unable  to  pay 
the  judgment,  the  proceedings  may  be  dismissed.  If,  however, 
the  court  is  satisfied  that  such  debtor  has  property  not  exempt 
from  being  taken  on  execution,  he  may  be  ordered  to  produce 
it  or  to  transfer  it  to  the  creditor,  or  if  the  debtor  is  found  able 
to  pay  the  judgment  in  full  or  by  partial  payments,  the  court 
may,  after  allowing  the  debtor  out  of  his  income  a  reasonable 
amount  for  the  support  of  himself  and  his  family,  order  him  to 
pay  the  judgment  and  costs  of  the  proceedings  in  full  or  by  par- 
tial payments  from  time  to  time,  or  may  make  an  order  com- 
bining any  of  these  specified  orders." 

The  proceedings  are  equitable  in  nature  as  stated  in  Mayone 
V.  Municipal  Court  of  the  City  of  Boston,  335  Mass.  717 
(1957). 

"Continuing  jurisdiction  in  supplementary  proceedings  until 
a  final  order  terminating  them  is  necessitated  in  order  for  the 
court  to  meet  changing  conditions  of  the  parties.  On  one  hand, 
the  power  of  the  court  must  be  used  effectively  to  aid  the  credi- 
tor in  collecting  his  debt.  If  the  debtor  has  become  more  pros- 
perous than  when  the  original  order  was  made,  there  is  no  rea- 
son why  he  should  not  be  ordered  to  pay  forthwith  the  balance 
of  the  debt  or  larger  instalhnents.  On  the  other  hand,  if  the 
financial  condition  of  the  debtor  has  become  worse,  there  is 
no  reason  why  the  instalhnents  should  not  be  reduced  or  tem- 
porarily suspended.  Both  parties  are  working  under  the  threat 
of  contempt  for  breach  of  an  order  of  the  court." 


P.D.   144  JUDICIAL  COUNCIL  123 

In  the  run-of-the-mill  case  in  supplementary  process,  there 
is  no  actual  arrest  unless  the  debtor  refuses  to  obey  the  summons 
to  appear  for  the  examination  as  to  his  property  and  his  ability 
to  pay.  There  are  certain  provisions  for  a  civil  arrest  of  a  per- 
son set  forth  in  G.L.  c.  224  sees.  2  and  6  et  seq. 

The  present  law  was  intended  to  supplement  the  regular  pro- 
cess of  the  court,  particularly  the  judgment,  the  execution  there- 
of, and  the  levy  on  the  judgment  against  the  person  who  was 
ordered  to  make  payment.  As  indicated,  there  are  provisions 
which  protect  both  the  creditor  and  the  debtor.  The  creditor 
is  protected  by  insuring  that  the  judgment  is  not  made  a  mock- 
ery, and  the  debtor  is  protected  against  oppression. 

There  are  references  in  this  bill  to  Title  29  Sec.  206  (a)  (1), 
of  the  United  States  Code  for  a  definition  of  "disposable  earn- 
ings," etc.  The  statute  mentioned  is  the  "Minimum  Wage"  for 
work  in  interstate  commerce. 

In  the  refiling  of  this  legislation  in  1974,  H.  37,  which  is  a 
recommendation  of  the  Consumer's  Council,  there  are  further 
references  to  "Section  206"  (a)  (1). 

The  confusion  is  cleared  up  by  reference  to  Title  15  U.S.C.A. 
sections  1672  and  1673  which  reads:" 

j   1672.     Defmitions 

For  the  purposes  of  this  subchapter: 

(a)  The  term  "earnings"  means  compensation  paid  or  payable 
for  personal  services,  whether  denominated  as  wages,  salary, 
commission,  bonus,  or  otherwise,  and  includes  periodic  pay- 
ments pursuant  to  a  pension  or  retirement  program. 

(b)  The  term  "disposable  earnings"  means  that  part  of  the 
earnings  of  any  individual  remaining  after  the  deduction  from 
those  earnings  of  any  amounts  required  by  law  to  be  withheld. 

(c)  The  term  "garnishment"  means  any  legal  or  equitable 
procedure  through  which  the  earnings  of  any  individual  are  re- 
quired to  be  withheld  for  any  debt. 

Pub.  L.  90—321,  Title  III,  §  302,  May  29,  1968,  Stat.  163. 
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J  1673.  Restriction  on  garnishment  —  Maximum  allowable 
garnishment 

(a)  Except  as  provided  in  subsection  (b)  of  this  section  and 
in  section  1675  of  this  title,  the  maximum  part  of  the  aggregate 
disposable  earnings  of  an  individual  for  any  workweek  which 
is  subjected  to  garnishment  may  not  exceed 

(1)  25  per  centum  of  his  disposable  earnings  for  that 
week,  or 

(2)  the  amount  by  which  his  disposable  earnings  for 
that  week  exceed  thirty  tim^es  the  Federal  minimum  hourly 
wage  prescribed  by  section  206  (a)  (1)  of  Title  29  in  effect 
at  the  time  the  earnings  are  payable, 

whichever  is  less.  In  the  case  of  earnings  for  any  pay  period  other 
than  a  week,  the  Secretary  of  Labor  shall  by  regulation  prescribe 
a  multiple  of  the  Federal  minimum  hourly  wage  equivalent  in 
effect  to  that  set  forth  in  paragraph  (2). 

Exceptions 

(b)  The  restrictions  of  subsection  (a)  of  this  section  do  not 
apply  in  the  case  of 

(1)  any  order  of  any  court  for  the  support  of  any  person. 

(2)  any  order  of  any  court  of  bankruptcy  under  chap- 
ter XIII  of  the  Bankruptcy  Act. 

(3)  any  debt  due  for  any  State  or  Federal  tax. 

Execution    or   enforcement   of   garnishment   order   or   process 

prohibited 

(c)  No  court  of  the  United  States  or  any  State  may  make, 
execute,  or  enforce  any  order  or  process  in  violation  of  this 
section. 

Pub.L.  90—321,  Title  III,  §  303,  May  29,  1968,  82  Stat.  163. 

Apparently  the  proponents  of  this  type  of  legislation  desire 
to  utilize  the  concepts  of  sections  1672  and  1673  so  that  only 
a  part  of  the  individual's  disposable  earnings  could  be  used  to 
satisfy  a  judgment.  The  language  of  the  bill  fails  to  achieve 
these  desired  results  in  any  case. 

It  is  not  immediately  apparent  that  this  would  permit  the 
debtor  to  maintain  his  current  and  usual  living  standard. 

Such  a  person  might  be  better  off  under  the  existing  pro- 
visions of  G.L.  c.  224  which  allows  him  "a  reasonable  amount" 
for  the  support  of  himself  and  his  family. 
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We  do  not  recommend  these  bills. 

We  would  also  observe  that  these  bills  would  require  the 
constant  supervision  by  the  court  of  the  plan  for  the  satisfaction 
of  the  judgment  or  judgments.  The  court  would  in  fact  be 
acting  as  a  referee  in  bankruptcy  under  a  Wage  Earners'  Plan 
in  Chapter  XIII.  The  federal  courts  have  followed  a  course  of 
divorcing  the  judge  from  the  direct  participation  in  the  admin- 
istration of  such  proceedings  and  placing  the  responsibility  in 
an  adminstrative  agent.  When  the  insolvency  proceedings  were 
in  effect  in  Massachusetts,  the  Register  of  Probate  (and  In- 
solvency) handled  the  administrative  load.  It  is  more  appro- 
priate that  the  judge  approve  the  plan;  he  need  not  spend  end- 
less hours  working  out  an  appropriate  method  of  payment. 

The  judge  is  to  arrive  at  a  decision  based  on  the  law  and  the 
facts  of  the  case.  Having  arrived  at  the  judgment,  it  is  impor- 
tant that  it  not  be  taken  lightly.  There  are  now  methods  to  seek 
relief  from  a  judgment  obtained  without  due  process.  As  a 
supplementary  proceeding  to  the  case  in  which  the  judgment 
was  obtained,  there  exists  under  Ch.  224  an  equitable  pro- 
cedure to  protect  debtor  and  creditor. 

The  suggestions  in  H.  2312  and  3324  expand  the  consumer 
protection  principle  beyond  the  reasonable  and  meaningful  op- 
portunity to  be  heard;  they  confuse  the  rights  of  legitimate 
creditors;  and  they  are  far  less  protection  than  the  provisions 
of  Chapter  XIII  of  the  bankruptcy  act.  They  add  to  the  jud- 
icial burden  certain  duties  which  are  even  now  claimed  as  func- 
tions of  a  non-profit  "credit  counselling"  service. 

The  logical  fulfillment  of  this  kind  of  legislation  is  some- 
thing closely  resembhng  the  bankruptcy  jurisdiction  of  the  fed- 
eral court  although  the  proposed  bills  do  not  go  quite  to  the 
point  of  conflict. 


We  ask  that  our  comments  be  read  as  a  whole  as  to  this  series  of  bills  as 
we  have  tried  not  to  be  repetitive.  The  literal  interpretation  of  c.  224 
that  only  $20.00  a  week  is  exempt  from  supplementary  process  is  of 
course  an  extreme  view  of  the  subject.  We  can  not  lose  sight  of  the  fact 
that  small  creditors  —  small  neighborhood  businessmen  —  suffer  hardship 
when  their  customers  fail  to  pay.  Their  "net"  income  is  often  regarded 
without  envy;  they  "have  it  tough". 
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(2)    HEARINGS  IN  CONSUMER  TRANSACTIONS 

WHEN  "MERCHANTS"  SEEK  TO  COLLECT 

JUDGMENT 

HOUSE  .  .  .  (1973)  ...  No.  3324 


A.N  Act  providing  for  the  protection  of  judgment  debtors  and 

JUDGMENT    creditors    AGAINST    AN    INABILITY    OF    THE    DEBTOR    TO 
SATISFY  A   JUDGMENT   AND  MAINTAIN   HIMSELF   AND   HIS   FAMILY. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  The  General  Laws  are  hereby  amended  by  inserting  after 

2  chapter  224  the  following  chapter: 

3  Chapter  224A. 

4  Protection  of  Judgment  Debtors  and 

5  Judgment  Creditors  Against  Inability 

6  of  the  Debtor  to  Satisfy  a  Judgment 

7  and  Maintain  Himself  and  Family 

8  Section  1.    Definitions. 

9  "Consumer  transaction"  means  a  transaction  between  a 

10  natural  person  and  a  merchant  under  which  the  natural 

1 1  person  acquires  real  or  personal  property,  services  or  credit 

12  for  personal,  family  or  household  purposes. 

13  "Merchant"  means  a  person  or  organization  regularly 

14  engaged  in  the  business  of  providing  real  or  personal  prop- 

15  erty,  services,  credit  or  money  to  natural  persons  for  their 

16  personal,  family  or  household  purposes. 

17  Section  2.   Restrictions  on  Process  After  Judgment. 

1 8  Notwithstanding  any  other  provision  of  law,  no  merchant 

19  shall  cause  any  execution,  supplementary  process,  attach- 

20  ment  or  other  like  process  to  be  issued  on  a  judgment 

21  against  a  consumer  arising  from  a  consumer  transaction  until 

22  the  provisions  of  this  chapter  have  been  complied  with. 

23  Section  3.   Time  and  Place  for  Examinations;  Summons. 

24  (1)  Prior  to  issuance  of  any  process  following  judgment, 

25  the  court  shall  set  a  time  and  place  at  which  the  judgment 

26  debtor  is  to  appear  and  to  submit  to  an  examination  by  the 

27  court  concerning  his  property  and  ability  to  pay  and 

28  (a)  shall  order  the  judgment  debtor  to  so  appear  if  he 

29  is  in  court  personally  or  by  attorney  at  the  time  a  ver- 

30  diet  is  rendered  or  judgment  pronounced  against  him,  or 

31  (b)  shall  issue  a  summons  ordering  the  judgment 

32  debtor  to  so  appear. 


This  biU  was  re-filed  in  substance  as  House  37  of  1974;  also  see  H.  27  of  1974. 
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33  (2)  A  summons  issued  pursuant  to  subsection  (1)  shall 

34  be  served  by  an  officer  qualified  to  serve  civil  process  by 

35  his  delivery  to  the  debtor  of  an  attested  copy  thereof  or  by 

36  his  leaving  an  attested  copy  at  the  debtor's  last  and  usual 

37  place  of  abode  at  least  seven  days  before  the  return  date 

38  thereof.    If  the  summons  is  not  so  served,  the  court  may 

39  order  further  notice. 

40  (3)   A  judgment  debtor  who  fails   to   appear  without 

41  reasonable  excuse  at  the  examination  or  at  any  examination 

42  otherwise  appointed,  or  to  submit  to  such  examination,  shall 

43  be  in  contempt  of  court. 

44  Section  4.  Method  of  Examinations;  Failure  to  Appear. 

45  (1)  The  examination  of  the  debtor  may  be  oral  or  in 

46  writing  and  if  the  debtor  appears, 

47  (a)  the  examination  shall  be  under  oath,  and 

48  (b)   if  in  writing,  the  examination  shall  be  signed 

49  and  sworn  to  by  the  debtor  and  filed  with  the  court. 

50  (2)  Both  the  judgment  creditor  and  the  judgment  debtor 

51  may  introduce  additional  evidence,  but  the  examination  may 

52  proceed  and  orders  may  be  made  if  the  judgment  debtor 

53  fails  to  appear  after  due  notice  as  provided  in  section  3. 

54  Section  5.  Petition  to  Vacate. 

55  (1)  At  the  time  of  the  examination,  the  judgment  debtor 

56  may  petition  orally  or  in  writing  to  have  the  judgment 

57  vacated. 

58  (2)  Upon  such  petition,  the  court  shall  suspend  the  ex- 

59  amination  and 

60  (a)  proceed  to  hear  the  petition  on  the  merits  if  it 

61  is  the  court  which  rendered  the  judgment,  or 

62  (b)  refer  the  petition  to  the  court  which  rendered 

63  the  judgment. 

64  (3)  The  court  shall  hear  the  petition  as  soon  as  practi- 

65  cable.  In  setting  such  hearing  the  court 

66  (a)  shall  order  notice  thereof  returnable  at  such  time 

67  and  to  be  served  in  such  manner  as  the  court  may  direct 

68  to  all  necessary  parties  not  then  before  the  court,  and 

69  (b)  may  issue  a  stay  or  supersedeas  of  an  execution 

70  and  in  order  for  a  return  thereof  with  a  certification  of 

71  the  proceedings  thereof. 

72  (4)  Upon  the  hearing  of  such  petition  the  court  may 

73  (a)  vacate  the  judgment  and  proceed  as  if  the  judg- 

74  ment  has  not  been  rendered,  or 

75  (b)  deny  the  petition,  in  which  case  the  examination 

76  initially  suspended  shall  resume. 

77  Section  6.    Orders  Following  Examination. 

78  (1)  After  examination  the  court  shall  issue  such  process 

79  and  make  such  orders  as  it  deems  appropriate,  with  a  view 
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80  to  obtaining  payment  of  the  judgment  in  the  shortest  prac- 

8 1  ticable  time  while  enabling  the  debtor  to  pay  his  outstanding 

82  obligations,  so  that  satisfaction  of  the  judgment  will  not 

83  cause  the  debtor  to  default  on  his  other  debts.    The  court 

84  shall,  but  is  not  limited  to 

85  (a)  take  into  account  any  other  actions  pending  or 

86  judgments  or  process  outstanding  against  the  debtor; 

87  (b)  consider  the  debtor's  other  debts  and  whether 

88  the  debtor  is  pursuing  a  plan  arranged  through  a  credit 

89  counseling  service; 

90  (c)  allow  the  debtor  to  maintain  the  current  and 

91  usual  living  standard  of  the  debtor  and  his  family  to  the 

92  extent  it  is  not  unreasonable. 

93  (2)  If  the  court  finds  that  the  debtor  has  no  property 

94  not  exempt  from  execution  or  like  process  and  is  unable  to 

95  pay  the  judgment  in  full  or  partial  payments,  it  shall  issue 

96  an  order  denying  the  issuance  of  process  for  satisfying 

97  the  judgment. 

98  (3)  If  the  court  is  satisfied  that  the  debtor  has  property 

99  not  exempt  from  execution  or  like  process,  or  that  the 

100  debtor  is  able  to  pay  the  judgment  in  full  or  partial  pay- 

101  ments  out  of  his  income,  the  court  may 

102  (a)  order  the  debtor  to  produce  such  non-exempt 

103  property,  or  so  much  as  may  be  sufficient  to  satisfy  the 

104  judgment  and  any  apportioned  costs  so  that  it  may  be 

105  taken  on  execution  or  like  process,  or 

106  (b)  order  the  debtor  to  execute,  acknowledge  if  ne- 

107  cessary  and  deliver  to  the  judgment  creditor  or  to  a  per- 

108  son  in  his  behalf  a  transfer,  assignment  or  conveyance 

109  of  such  non-exempt  property,  or 

110  (c)  order  the  debtor  to  pay  out  of  his  disposable  in- 
Ill  come  in  full  pament  or  payments  from  time  to  time,  but 

112  the  total  amounts  of  all  such  orders  or  sums  taken  under 

113  trustee  process  which  is  outstanding  at  anytime  shall  not 

114  exceed  his  disposable  earnings  as  defined  and  not  exempt 

1 15  under  Section  206(a)  (1)  of  Title  29,  United  States  Code 

116  or  under  the  laws  of  this  state,  whichever  amount  is  less. 

117  "Disposable  earnings"  exempt  when  in  the  hands  of  third 

118  persons  shall  be  exempt  when  in  the  possession  of  the  debtor 

119  or  deposited  in  a  bank  or  other  similar  institution. 

120  (4)  The  court  may 

121  (a)  combine  any  of  the  orders  provided  in  subsection 

122  (3); 

123  (b)  prescribe  the  times,  places,  amounts,  manner  and 

124  other  details  of  payments; 

125  (c)  at  any  time  renew,  revise,  suspend  or  revoke  an 

126  order  made  under  this  chapter. 
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127  (5)  Any  person  who  willfully  and  unjustifiably  fails  to 

128  obey  any  lawful  order  of  a  court  in  a  proceeding  under  this 

129  chapter  shall  be  m  contempt  of  court. 

130  Section  7,    Altered  Circumstances;  Application  for  New 

131  Orders. 

132  (1)  The  debtor  at  any  time  and  judgment  creditor  after 

133  forty-five  days  after  issuance  of  process  may  file  an  appli- 

134  cation  in  writing  under  oath  to  stay  or  to  suspend  the  effect 

135  of  such  process  or  to  renew,  revise,  modify  or  revoke  any 

136  order  issued  under  this  chapter  upon  the  ground  that  cir- 

137  cumstances  as  detailed  in  the  application  have  significantly 

138  altered  since  process  was  issued  or  the  order  made. 

139  (2)  When  such  an  application  is  filed,  the  court  shall  pro- 

140  ceed  under  Sections  3,  4  and  6  in  like  manner  as  for  an 

141  original  proceeding. 

142  (3)  If  the  circumstances  justify,  the  court  shall 

143  (a)  issue  a  stay  or  an  order  suspending  the  effect  of 

144  any  process  effective  and  outstanding,  such  order  to  be  a 

145  day  certain  and  setting  a  time  and  place  for  further  ex- 

146  amination  of  the  debtor,  if  necessary,  or 

147  (b)   renew,  revise,  modify,   suspend  or  revoke  any 

148  order. 

149  (4)  Upon  a  determination  that  the  purposes  of  this  chap- 

150  ter  and  the  interests  of  justice  would  best  be  served  thereby, 

151  the  court  may  waive  the  forty-five  day  hmitation  in  sub- 

152  section  (1). 

This  bill  is  similar  in  nature  to  H.  2312  already  discussed, 
but  it  is  narrower  in  scope  since  its  operation  would  be  limited 
to  "consumer  transactions." 

Even  so  confined,  this  bill  would  set  up  a  procedure  which 
might  apply  to  almost  every  business  transaction  of  the  average 
family  including  the  purchase  of  a  home,  the  rental  of  an  apart- 
ment, and  the  purchase  of  any  merchandise  or  services. 

If  a  "Merchant"  —  a  person  or  organization  regularly  en- 
gaged in  the  business  of  providing  real  or  personal  property, 
services,  credit  or  money  to  natural  persons  for  the  personal, 
family  or  household  purposes  —  obtained  a  judgment,  nothing 
further  could  be  done  until  there  was  a  hearing  on  the  ability 
of  the  debtor  to  pay  or  make  a  property  transfer. 

The  proceedings  would  be  much  the  same  as  those  outlined 
in  H.  2312  including  the  feature  whereby  the  court  could  vacate 
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the  judgment  on  the  oral  or  written  petition  of  the  debtor  and 
hold  a  new  trial. 

There  is  nothing  revolutionary  in  the  "new"  procedures  in 
this  bill.  The  existing  provisions  of  c.  224,  when  applied  in 
practice,  reach  the  result  intended  by  H.  3324  except: — 

1.  The  creditor  with  a  judgment  can,  with  the  aid  of  the  officer, 
attempt  to  take  non-exempt  property  of  the  debtor  to  satisfy 
the  judgment;  this  right  would  cease  under  H.  2312  or  3324 
(or  H.37  of  1974). 

2.  There  is  now  no  right  of  a  debtor  to  petition  to  vacate  a  judg- 
ment and  have  a  complete  new  trial  when  he  appears  for  sup- 
plementary process.  The  right  to  set  aside  a  judgment  does 
now  exist  provided  that  there  is  grave  cause. 

3.  The  proposed  bills  require  the  court  to  continue  the  debtor's 
"current  and  usual  living  standard"  and  that  of  his  family  "to 
the  extent  that  it  is  not  unreasonable."  The  existing  standards 
are  probably  more  spartan  in  many  cases. 

4.  H.  3324  makes  mention  of  a  "credit  counselling  service"  but 
fails  enturely  to  even  refer  to  "Chapter  Xlll-Wage  Earners' 
Plans"  11  U.S.C.A.  1001  et  seq  which  provides  far  more  pro- 
tection for  the  debtor  than  any  state  statute  existing  or  proposed 
for  Massachusetts.  The  debtor  can  declare  bankruptcy  under 
appropriate  circumstances,  but  the  "Wage  Earners'  Plan"  is  some- 
thing which  seeks  in  every  legitimate  instance  not  only  to 
spread  the  protective  cloak  of  the  federal  court  around  an 
oppressed  debtor  but  to  give  a  legitimate  creditor  a  realistic 
method  to  get  satisfaction  of  his  claim. 

Sections  1  and  2  of  the  bill  would  call  for  supplementary 
proceedings  in  all  cases,  even  those  where  the  debtor  might 
be  able  to  pay,  and  even  where  the  debtor  was  obviously  sol- 
vent. 

Section  3  permits  the  debtor  to  ask  that  the  judgment  be 
vacated  on  oral  or  written  application.  After  such  an  appli- 
cation, there  would  be  an  immediate  hearing  on  the  merits  of  the 
application,  and  if  the  court  was  convinced  of  those  merits, 
there  would  be  a  complete  new  trial  of  the  facts  and  law  as  if 
there  had  been  no  previous  proceedings. 

Presumably  this  provision  is  intended  to  correct  miscarriages 
of  justice,  but  in  practice  it  would  result  in  judicial  havoc.  It 
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would  seem  more  appropriate  to  assure  every  citizen  of  due 
process  of  law  in  the  original  proceedings  resulting  in  the  judg- 
ment than  to  allow  collateral  attacks  before  another  judge  or 
in  another  court.  There  are  no  standards  established  for  va- 
cating the  judgment.  Would  a  judge  order  a  judgment  set 
aside  merely  because  he  did  not  completely  concur  with  a 
fellow  judge?  Would  some  judges  reach  a  different  conclusion 
because  witnesses  present  at  one  trial  could  not  be  present  for 
another. 

Section  4  adds  the  concept  that  the  orders  as  to  payment  of 
the  judgment  should  be  such  as  to  "maintain  current  and  usual 
standard  of  living  of  the  debtor  and  his  family  if  such  be  not 
unreasonable"  and  to  allovv'  the  debtor  to  pay  his  other  obli- 
gations along  with  the  one  being  considered. 

Section  5  is  similar  to  the  present  law  but  seeks  to  assure 
the  debtor  a  basic  income  which  cannot  be  applied  to  the  pay- 
ment of  the  judgment.  It  is  clear  that  the  first  $125.00  per  week 
would  be  safe  from  any  claim  or  an  amount  equal  to  the  federal 
minimum  wage  or  some  other  standard.  Pensions,  social  se- 
curity benefits,  welfare  benefits,  and  some  other  assets  would 
be  exempt.  Weekly  pensions  are  exempt  (up  to  $100.00)  from 
trustee  process. 

"SECTION  2"  would  amend  the  present  s.  16  of  c.  224  by 
a  guarantee  to  the  creditor  of  a  basic  income  which  could  be  as 
much  as  $125.00  a  week  and  in  certain  instances  the  regular 
weekly  income  of  the  family. 

If  this  bill  were  enacted,  the  judgment  obtained  against  a 
person  of  low  and  moderate  income  would  be  all  but  unen- 
forceable, and  the  courts  could  give  no  protection  to  the  credi- 
tor who  might  very  well  be  a  person  whose  income  potential 
was  the  same  or  less  than  his  debtor.  Assuredly  the  majority 
of  cases  would  probably  be  those  involving  consumer  goods 
and  services.  We  discuss  this  further  in  connection  with  H.  3324. 

We  do  not  recommend  this  bill  for  the  reasons  stated  and  for 
further  reasons  stated  in  connection  with  H.  3324. 

For  further  comments  as  to  an  amendment  to  G.L.  c.  224  sec. 
16,  see  our  report  in  connection  with  S.  611. 
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SENATE  .  .  .  (1973)  ...  No.  611 


An  Act  to  revise  the  amount  of  weekly  income  exempt  from 

execution. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Section  sixteen  of  chapter  224  of  the  General  Laws  as 

2  most  recently  amended  by  chapter  292,  section  one  of  the 

3  Acts  of  1943,  is  hereby  amended  by  striking  section  six- 

4  teen  in  its  entirety,  and  inserting  in  place  thereof  the  fol- 

5  lowing  paragraph: 

6  If  the  court  finds  that  the  debtor  has  no  property  not 

7  exempt  from  being  taken  on  execution,  including  wages  to 

8  the  extent  exempted  from  trustee  process,  garnishment  or 

9  attachment  by  chapter  246,  section  28  of  the  General  Laws 

10  of  Massachusetts  and  title  15,  sections  1671  through  1677 

11  of  the  United  States  Code,  and  is  unable  to  pay  the  judg- 

12  ment,  in  full  or  by  partial  payments,  or  if  the  creditor  fails 

13  to  appear  at  the  examination,  personally  or  by  attorney, 

14  the  proceedings  may  be  dismissed.    If  the  court  is  satisfied 

15  that  the  debtor  has  property  not  exempt  from  being  taken 

16  on  execution,  the  court  may  order  him  to  produce  it,  or 

17  so  much  thereof  as  may  be  sufficient  to  satisfy  the  judg- 

18  ment  and  costs  of  the  proceedings,  so  that  it  may  be  taken 

19  on  the  execution;  or  may  order  him  to  execute,  acknow- 

20  ledge  if  necessary,  and  deliver  to  the  judgment  creditor,  or 

21  to  a  person  in  his  behalf,  a  transfer,  assignment  or  convey- 

22  ance  thereof;  or  if  the  debtor  is  able  to  pay  the  judgment 

23  in  full  or  by  partial  payments  the  court  may,  after  allow- 

24  ing  the  debtor  out  of  his  income  an  amount  not  less  than 

25  the  amount  exempted  from  trustee  process,  attachment  or 

26  garnishment  by  chapter  246,   section  28  of  the  General 

27  Laws  of  Massachusetts  and  title  15,  sections  1671  through 

28  1677  of  the  United  States  Code,  order  the  debtor  to  pay  the 

29  judgment  and  costs  of  proceedings  in  full  or  by  partial  pay- 

30  ments  from  time  to  time;  or  the  court  may  make  an  order 

31  combining  any  of  the  orders  above  mentioned.    The  court 

32  may  prescribe  the  times,  places,  amounts  of  payments,  forms 

33  of  instruments  and  other  details  in  making  any  of  the  orders 

34  above  mentioned. 

35  The  court  may  at  any  time  renew,  revise,  modify,  sus- 

36  pend  or  revoke  any  order  made  in  any  proceedings  under 
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37  the  provisions  of  this  chapter.  Failure,  without  just  excuse, 

38  to  obey  any  lawful  order  of  the  court  in  supplementary  pro- 

39  ceedings  shall  constitute  a  contempt  of  court.    No  debtor 

40  whose  income  is  provided  in  whole  or  in  part  by  public 

41  welfare  shall  be  ordered  to  make  any  payments  to  the  judg- 

42  ment  creditor  or  transfer,  assign,  convey  or  produce  any 

43  property  under  the  provisions  of  this  section,  for  the  benefit 

44  of  the  judgment  creditor. 

As  a  matter  of  interest,  wages  for  personal  labor  or  for  per- 
sonal services  have  been  made  exempt  from  trustee  attachment 
as  foUows: — 

Year  Amount  of  Exemption  (Weekly) 
1956  $40.00 

1959  50.00 

1969  80.00 

1971  100.00 

1972  125.00 

The  first  $100.00  of  a  weekly  pension  is  also  exempt  from 
such  attachments  by  trustee  process. 

In  1968  Congress  enacted  P.L.  90-321  to  give  federal  pro- 
tection to  wage  earners  from  "garnishments"  or  what  are  known 
in  this  commonwealth  as  "trustee  attachments"  of  wages  or 
earnings. 

The  federal  law  became  effective  in  1970  and  is  found  in 
Title  15  of  the  United  States  Code,  sections  1671  et  seq. 

We  have  referred  to  these  federal  statutes  elsewhere  in  this 
report. 

For  convenience,  we  will  assume  that  a  "minimum  wage" 
under  federal  law  was  $2.00  per  hour,  and  a  person's  "take- 
home-pay"  (after  deductions  for  taxes  and  social  security  etc.) 
was  $125.00  a  week. 

Under  Massachusetts  law,  the  $125.00  would  be  exempt 
from  trustee  attachment.  Some  might  argue  that  the  "withheld" 
amount  could  be  attached. 
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Under  Tit.  15  U.S.C.A.  Sec.  1673  the  amount  exempt  would 
be  either: 

(a)  25%  of  $125.00  or  $31.25 

(b)  $65.00  which  is  $125.00  less  30  hrs.  @  $2.00 
($60.00) 

Since  (a)  is  the  lesser,  the  amount  of  $31.25  is  all  that  can 
be  lawfully  attached  under  15  U.S.C.A.  1673. 

The  Massachusetts  minimum  wage  is  $1.85  per  hour  and 
in  both  state  and  federal  regulations,  there  are  indeed  situations 
where  a  person  might  not  get  the  so  called  minimum. 

We  view  the  purpose  of  the  bill  as  a  guarantee  that  the 
individual  would  be  able  to  retain  the  first  $125.00  each  week 
under  Massachusetts  law;  this  would  be  more  advantageous 
than  the  federal  provisions. 

The  present  statute  provides  that  the  debtor,  if  the  head 
of  a  family,  must  be  allowed  not  less  than  $20.00  per  week  so 
that  this  proposed  revision  would  increase  that  figure  to  $125.00 
a  week. 

This  statute,  Ch.  224  sec.  16  was  last  amended  in  1943 
and  it  is  quite  apparent  that  the  figure  of  $20.00  a  week  for 
the  support  of  one  individual,  let  alone  a  family,  is  unreal  in 
1973. 

Perhaps  it  would  be  more  appropriate  if  the  statute  was 
amended  so  as  to  establish  a  new  minimum  although  we  have 
never  heard  of  any  instance  where  a  judge  made  an  order  re- 
sulting in  a  situation  where  a  family  was  reduced  to  existing 
on  $20.00  a  week. 

The  court  could,  under  existing  law,  allow  the  debtor  as 
much  as  $125.00  a  week  (and  even  more)  or  as  little  as  $20.00 
a  week. 

We  do  not  recommend  the  bill,  S.  611  as  drafted  but  would 
have  no  opposition  to  amending  section  16  of  ch.  224  so  as 
to  increase  the  limit  of  $125.00  a  week  or  to  a  figure  that  the 
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general  court  may  determine.  It  might  be  observed  that  a  single 
person  with  no  dependents  who  contracts  debts  which  he  or 
she  can  not  pay  might  not  deserve  the  same  consideration  in  this 
equitable  proceeding  as  the  family  with  children.  If  the  reason 
for  inability  to  pay  is  due  to  no  fault  of  the  individual,  that  is 
one  thing,  but  if  the  inability  is  due  to  instant  gratification  of 
every  conceivable  wish,  there  may  be  more  reason  to  stay  with 
the  philosophy  of  the  existing  statute  for  the  small  percentage 
of  cases  where  it  might  be  justly  applied. 

We  do  not  believe  that  the  law  should  be  such  that  under  no 
conditions  could  a  creditor  enforce  a  judgment  against  a  person 
who  earns  less  than  $125.00  a  week. 

If  this  condition  is  created  as  the  result  of  legislation,  we  must 
point  out  that  merchants  will  understandably  become  unwilling 
to  extend  credit  to  persons  in  that  wage  bracket.  Without  this 
credit,  the  ability  of  this  segment  of  our  society  to  obtain  food, 
fuel,  clothing  and  other  necessaries  might  be  suddenly  restricted. 
Other  purchases  for  which  this  segment  of  the  community  can 
not  pay  for  in  cash  might  remain  on  the  shelves. 

Persons  on  "welfare"  can  obtain  at  least  some  credit  under 
the  present  system. 

It  is  one  thing  to  limit  the  amount  of  money  or  property  which 
can  be  attached  prior  to  a  detailed  review  of  the  situation  by 
the  court;  it  is  quite  a  different  thing  to  prevent  creditors  from 
satisfying  their  judgments  after  a  full  judicial  hearing  and  re- 
view of  facts  and  law. 
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ra.     MISCELLANEOUS  PROVISIONS 

HOUSE  .  .  .  (1973)  ...  No.  2509 


An  Act  providing  that  the  attorney  general  may  file  a  certifi- 
cate TO  DISSOLVE  ATTACHMENTS  IN  ACTIONS  AND  CLAIMS  ARISING 
OUT  OF  THE  OPERATION  OF  MOTOR  VEHICLES  OWNED  BY  THE 
COMMONWEALTH. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  the  authority  of  the  same,  as  follows: 

1  Section  3B  of  chapter  12  of  the  general  Laws,  as  most 

2  recently  amended  by  chapter  207  of  the  acts  of  1968,  is 

3  hereby  further  amended  by  adding  after  the  last  sentence 

4  of  the  first  paragraph  the  following  sentence:  — 

5  In  any  such  action  where  there  has  been  an  attachment 

6  of  the  property  of  the  officer  or  employee,  the  attorney 

7  general  may  fUe   with   the   court   a  certificate   that  he 

8  appears  and  defends  the  defendant  in  accordance  with 

9  the   provisions    of   this    section    and    the   filing   of   the 

10  certificate  shall  dissolve  any  said  attachment  up  to  but 

11  not  in  excess  of  the  respective  limits  herein  set  forth. 

This  proposal  may  well  be  unnecessary  since  a  hearing  must 
now  be  held  before  such  an  attachment  is  approved  by  any 
court.  Presumably  the  judge  would  take  note  of  the  fact  that 
the  upper  limits  of  the  indemnification  by  the  commonwealth 
is  presently  $25,000.00  for  injury  or  death  of  one  person  and 
$10,000  for  damage  to  property. 

If  the  prospects  for  recovery  of  damages  in  the  action  were 
less  optimistic  than  the  above  limits,  there  might  not  be  any 
need  to  approve  an  attachment.  It  is  to  be  noted  that  the 
attorney  general  must  be  involved  in  such  cases  from  the  out- 
set and  must  certify  that  the  execution  was  issued  in  an  action 
in  which  he  appeared  for  the  defendant  under  c.  12  sec.  3B. 

If  there  are  prospects  for  recovery  of  damages  in  excess  of 
these  limits,  the  court  must  approve  an  attachment  in  a  proper 
case. 

Indemnification  under  this  statute  is  not  automatic. 

We  would  prefer  the  matter  be  handled  on  a  case  by  case 
basis  both  for  the  protection  of  the  officer  or  employee  and  for 
the  protection  of  the  claimant  who  may  have  suffered  severe 
loss. 
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HOUSE  .  .  .  (1973)  ...  No.  1 


An  Act  prohibiting  waiver  of  exemptions  from  execution 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Section  34  of  chapter  235  as  most  recently  amended 

2  by  chapter  349  of  the  Acts  of  1971  is  hereby  amended 

3  by  adding  the  following  sentence: 

4  Any  waiver  of  the  provisions  of  this  section  shall  be 

5  void  and  unenforceable. 

G.L.  c.  235  sec.  34  lists  certain  property  which  is  exempt 
from  seizure  on  execution  of  a  judgment  against  a  debtor.  For 
example,  household  furniture  necessary  for  him  and  his  fam- 
ily not  exceeding  three  thousand  dollars  in  value  is  exempt  etc. 
etc. 

This  statute  is  a  declaration  of  the  public  policy  of  the 
commonwealth.  It  would  seem  that  if  a  contract  was  made  by 
virtue  of  which  the  party  waived  the  protection  of  c.  235  sec. 
34,  such  a  contract  would  probably  be  invalid  as  in  violation 
of  public  policy. 

If  an  individual  declares  bankruptcy  under  the  federal 
law,  his  rights  to  certain  exemptions  are  found  in  state  statutes 
such  as  c.  235  s.  34. 

We  are  not  convinced  that  a  waiver  of  certain  particular 
exemptions,  duly  elected  by  the  debtor,  with  adequate  advice 
and  for  some  sort  of  consideration  flowing  to  him,  ought  to  be 
void.  If  such  a  waiver  were  absolutely  void  a  debtor  might 
not  be  able  to  make  some  practical  arrangement  with  his 
creditors  which  might  benefit  him.  We  would  be  slow  to  inter- 
fere here. 

We  are  of  the  opinion  that  a  "wholesale"  waiver  of  the 
protection  of  this  statute  is  already  void  as  against  public 
policy. 
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HOUSE  .  .  .  (1973)  ...  No.  4529 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Section  128  of  chapter  223,  of  the  General  Laws,  as 

2  appearing  in  the  Tercentenary  Edition,  is  hereby  amended 

3  by  adding  the  following  sentences:  — 

4  Sums  held  by  an  officer  under  this  section  shall  be 

5  promptly  deposited  by  him  in  a  daily-interest  account  in 

6  a  banking  institution.    Interest  shall  accrue  to  the  benefit 

7  of  the  defendant.   The  officer  shall  promptly  release  such 

8  funds  upon  settlement  or  on  final  judgment  as  ordered  by 

9  the  court. 

We  do  not  recommend  this  bill. 

While  it  might  be  desirable  that  the  interest  be  paid  to  the 
defendant,  this  result  should  obtain  only  if  the  defendant  should 
prevail.  It  would  be  strange  to  award  the  interest  to  the  de- 
fendant and  the  principal  to  the  plaintiff  particularly  if  the 
sums  were  insufficient  to  meet  the  execution. 

The  last  sentence  is  not  necessary  or  desirable  as  the  statute 
now  requires  that  the  sums  so  held  be  "subject  to  be  disposed 
of  in  the  same  manner"  as  the  property  which  had  been 
attached  and  was  released  upon  the  deposit  of  the  money. 

We  do  not  object  to  an  amendment  which  merely  says: 

"Sums  held  by  an  officer  under  this  section  shall  be  deposited 
by  him  in  a  daily  interest  account  in  a  savings  institution." 

The  officer  ought  to  obtain  the  highest  prevailing  rate  of 
interest. 
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m.  PROBATE 

A.  Privileged  Communications  In  Custody  Cases 

B.  Public  Conservators 

C.  Custodians  For  Minors  —  Insurance  Policies 

A.  PRIVILEGED  COMMUNICATIONS  ■  CUSTODY  CASES 

SE  .  .  .  (1973)  ...  No.  1373 


An    Act    concerning    confidential     communications     between 
patients  and  psychotherapists. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Section  20B  of  Chapter  233  of  the  General  Laws  is 

2  hereby  amended  by  striking  out  subsection  (e)   and  in- 

3  serting  in  place  thereof  the  following: 

4  (e)     In  any  child  custody  case  in  which,  upon  a  hearing 

5  in  chambers,  the  judge,  in  the  exercise  of  his  discretion, 

6  determines  that  the  psychotherapist  has  evidence  bearing 

7  significantly  on  the  patient's  ability  to  provide  suitable 

8  custody,  and  that  it  is  more  important  to  the  welfare  of 

9  the  child  that  the  communication  be  disclosed  than  the 

10  relationship    between    patient    and    psychotherapist    be 

1 1  protected. 

The  situation  to  which  this  proposed  legislation  applies  is 
well  illustrated  by  the  case  of  Usen  v.  Usen,  1971  A.S.  793, 
359  Mass.  --  / 

It  was  held  in  that  case  that  it  was  reversible  error  to  admit 
into  evidence  in  a  child  custody  proceeding  a  certain  hospital 
record  of  the  mother  which  contained  a  communication  be- 
tween the  mother  and  her  psychotherapist.  In  this  case  both 
the  mother  and  the  psychotherapist  took  the  position  that  the 
disclosure  was  not  more  important  to  the  welfare  of  the  child 
or  on  the  mother's  abihty  to  provide  suitable  custody. 

^See  also  McMahon  v.  Mahon,  Appeals  Court,   1973  7^73-271  for  a  decision  by 
Keville,  J.  on  this  point. 
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The  trial  judge  relied  upon  what  was  contained  in  the  priv- 
ileged communication  contained  in  the  hospital  record  and 
the  Supreme  Judicial  Court  held  that  this  was  error. 

"We  are  not  free  to  water  down  the  legislative  policy  embodied 
in  the  statute  by  loose  construction  or  by  giving  our  approval 
to  informal  procedures  different  from  those  prescribed.  It  was 
error  to  admit  the  evidence  after  the  claim  of  privilege  without 
meticulous  observance  of  the  requirements  of  subparagraph 
(e).  Such  observance,  unless  waived,  should  be  shown  in  the 
record  or  transcript." 

At  present,  under  G.L.  c.  233  s.  20B  (e)  it  is  the  psycho- 
therapist, and  not  the  judge,  who  controls  the  situation.  If  the 
psychotherapist  says  that  the  disclosure  should  not  be  priv- 
ileged because  it  is  more  important  to  the  welfare  of  the  child, 
the  contents  of  the  disclosure  can  be  revealed  to  the  judge.  If 
the  phychotherapist  insists  upon  preservation  of  the  confiden- 
tial communication,  there  is  nothing  the  judge  can  do. 

It  was  said  in  Jarvinen  v.  Commonwealth,  353  Mass.  339 

at  340: 

"There  is  nothing  unusual  in  a  situation  in  which  experts  testify 
to  opinions  favorable  to  the  side  calling  them." 

In  a  child  custody  case  there  is  an  attendant  emotional  con- 
flict between  the  mother  and  the  father,  or  between  the  per- 
son seeking  custody  and  the  person  opposing  such  custody. 
The  child  is  more  often  the  "pawn"  in  the  "game."  If  the 
contestants  seek  or  have  sought  advice  and  help  from  a 
psychotherapist,  we  perceive  that  a  human  and  a  professional 
relationship  has  been  established  between  the  individual  and 
the  psychotherapist.  This  relationship  cannot  be  free  from 
partisanship  completely  and  this  fact  ought  to  be  recognized. 
We  appreciate  that  strenuous  efforts  are  made  to  be  objective. 

The  only  individual  who  has  no  partisanship  in  a  custody 
case  is  the  judge.  We  have  considered  the  operation  of  this 
statute  since  we  recommended  its  enactment.  We  have  now 
reached  the  conclusion  that  it  is  more  important  that  the 
judge  make  the  ultimate  decision  in  the  child  custody  case  than 
this  decision  be  made  by  the  psychotherapist. 

The  proposal  in  H.  121  of  1974  to  include  "psychologists"  as  "psychotherapists" 
emphasizes  the  importance  of  this  matter.    The  same  bill   (H.   1373  of   1973)   is 
filed  as  H.462  of  1974. 
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Under  G.L.  c.  233  sec.  20B  (e)  as  it  now  stands,  it  is  the 
psychotherapist  who  makes  the  decision  as  to  whether  the  dis- 
closure is  necessary.  Under  House  1373  it  would  be  the  judge 
who  would  make  this  decision  after  a  hearing  in  chambers. 

We  recommend  this  biU  to  vest  the  ultimate  authority  in 
these  child  custody  cases  in  the  probate  judge.  It  is  abundantly 
clear  on  the  basis  of  experience  with  the  present  statute  that 
if  the  judge  must  deal  with  an  uncooperative  psychotherapist, 
the  hands  of  justice  may  be  somewhat  tied.  It  is  further  all 
important  to  keep  in  mind  that  the  judge  is  not  totally  con- 
cerned with  the  interests  of  the  parent  but  more  with  the  inter- 
ests of  the  child.  The  present  statute  has  not  proved  to  be 
the  better  alternative,  and  we  recommend  the  change  embodied 
in  H  1373/ 

B.     PUBLIC  CONSERVATORS 


An  Act  providing  for  public  conservators. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  The  General  Laws  are  hereby  amended  by  inserting 

2  after  chapter  194  the  following  new  chapter:  — 

3  CHAPTER  194A 

4  PUBLIC  CONSERVATORS 

5  Section  1.     There  shall  be  in  each  county  one  or  more 

6  public  conservators,  not  exceeding  six  each  in  Middlesex 

7  and  in  Suffolk  and  five  in  any  other  county,  appointed 

8  by  the  governor,  who  shall  hold  office  for  five  years  from 

9  the  time  of  their  appointment. 

10  Section  2.     A  public  conservator  shall  give  bond  for 

11  the  faithful  performance  of  each  estate  as  to  which  he  is 

12  appointed  conservator  with  sufficient  sureties  or  without 

13  sureties  and  in  such  form  as  the  probate  court  may  order, 

14  payable  to  the  commonwealth  with  conditions  substan- 

15  tially  as  required  for  a  bond  of  a  conservator  under  sec- 

16  tion  nineteen  of  chapter  two  hundred  one. 

17  Section  3.     A   public   conservator   shall   petition   the 

18  probate  court  for  appointment  as  conservator  of  any  per- 

^  See  House  462  of  1974. 
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19  son  who  by  reason  of  advanced  age,  mental  weakness,  or 

20  physical  incapacity  is   unable   to  properly   care  for  his 

21  property  and  who  has  no  known  husband,  widow,  heirs 

22  apparent  or  presumptive  or  friend  living  in  the  common- 

23  wealth  at  the  time  of  filing  the  petition  who  is  capable 

24  to  properly  care  for  the  property  of  such  person. 

25  Section  4.     Upon  the  filing  of  such  petition  the  court 

26  shall  appoint  a  time  and  place  for  a  hearing,  and  shall 

27  cause  not  less  than  seven  days'  notice  thereof  to  be  given 

28  to  the  person  for  whom  a  conservator  is  to  be  appointed, 

29  except  that  the  court  may  for  cause  shown  direct  that  a 

30  shorter  notice  be  given.  If  the  court  finds  that  the  welfare 

31  of  the  person  requires  the  immediate  appointment  of  a 

32  public  conservator,  such  appointment  may  be  made  with- 

33  out  notice,  in  which  event  notice  of  not  less  than  seven 

34  days  shall  be  given  to  show  cause  why  the  appointment 

35  shall  be  continued  or  terminated.    All  notices  hereunder 

36  shall  also  be  given  to  the  heirs  apparent  or  presumptive 

37  of  such  person,  including  the  husband  or  wife,  if  any, 

38  and  if  such  person  is  entitled  to  any  benefit,  estate  or  in- 

39  come  paid  or  payable  through  the  United  States  Veteran's 

40  Administration  to  such  agency,  and  to  the  commissioner 

41  of  public  welfare. 

42  Section  5.     The  petition  of  a  public  conservator  shall 

43  not  be  granted  when  the  husband,   widow   or   an  heir 

44  apparent  or  presumptive  of  the  person,  in  writing,  claims 

45  the  right  of  appointment  as  conservator  and  files  a  peti- 

46  tion  therefor  praying  for  appointment  of  himself  or  her- 

47  self  or  of  some  other  suitable  person,   gives  the  bond 

48  required,  and  satisfies  the  probate  court  of  the  suitability 

49  of  such  appointment.    Otherwise,  the  petition  of  a  public 

50  conservator  shall  be  granted  if  it  appears  to  the  probate 

51  court  to  be  in  the  best  interests  of  the  person. 

52  Section  6.     A  public  conservator  shall  have  the  same 

53  powers    and    duties    as    a    conservator    appointed    under 

54  chapter  two  hundred  one  and  shall  render  accounts  in 

55  the  same  manner  as  other  conservators. 

56  Section  7.  A  public  conservator  may  be  discharged  from 

57  an  estate  by  the  probate  court  upon  petition  of  the  ward, 

58  or  otherwise  when  it  appears  that  the  conservatorship  is 

59  no  longer  necessary.  The  court  shall  order  notice  on  such 

60  petition  as  it  shall  deem  appropriate. 

61  Section  8.     A  public  conservator  shall  receive  just  and 

62  reasonable    compensation    for    his    services,    and    reim- 

63  bursement  for  expenses  actually  incurred,  in  an  amount 

64  approved   by  the   probate   court   for   such   estate,   such 

65  compensation  to  be  payable  out  of  the  treasury  of  the 
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66  commonwealth  from  funds  appropriated  therefor.    In  no 

67  event  shall  the  compensation  or  expenses   of  a  public 

68  conservatory  be  paid  or  reimbursed  out  of  the  assets  of 

69  the  estate. 

70  Section  9.     The  probate  court  in  each  county  shaU 

71  require  every  public  conservator  in  such  county  to  render 

72  an  account  of  his  proceedings  under  any  petitions  for 

73  appointment  at  least  once  a  year. 

74  Section    10.     A   public    conservator    shall,    upon   the 

75  appointment  and  qualification  of  his  successor  in  office, 

76  render  an  account  of  all  estates  to  the  probate  court,  and, 

77  upon  a  just  settlement  of  each  such  account,  shall  pay 

78  over  and  deliver  to  his  successor  all  money  remaining  in 

79  his  hands  on  such  account,  and  all  other  property,  effects 

80  and  credits  of  each  ward  in  his  possession  or  under  his 

8 1  control. 

82  Section  11.     Upon  the  death,  resignation  or  removal 

83  of  a  public  conservator,  the  probate  court  shall  issue  a 

84  warrant  to  some  other  public  conservator  in  the  same 

85  county,  requesting  him  to  examine  the  account  of  such 

86  public  conservator  relative  to  the  estates  subject  to  his 

87  conservatorship,   and  to  return  to  the  probate  court  a 

88  statement  of  all  such  estates.    Thereupon  the  court  shall 

89  appoint   the    public    conservator   making   the    return    as 

90  successor  public  conservator  of  each  such  estate. 

91  Section  12.     This  act  shall  take  effect  upon  its  passage. 

Since  1839  we  have  had  a  provision  for  public  administrators 
in  each  county.  G.L.  Ch.  194  now  provides  for  as  many  as 
five  public  administrators  in  each  county  except  in  Middlesex 
and  Suffolk  where  as  many  as  six  may  hold  office  under  appoint- 
ment by  the  governor  with  the  consent  of  the  council.  These 
individuals  hold  office  for  a  five-year  term. 

The  duties  of  the  pubic  administrator  are  primarily  to  obtain 
appointment  as  administrators  of  estates  of  deceased  persons 
who  die  intestate  in  the  county  and  no  surviving  spouse,  child, 
or  heir  can  be  found.   (G.L.  c.  194  s.  4) 

If  a  will  is  found  and  proved  and  allowed,  or  if  a  surviving 
husband,  wife,  or  heir  turns  up,  the  probate  court  may  grant 
letters  of  administration  to  one  of  the  heirs,  the  surviving 
spouse,  or  some  other  suitable  person.    (G.L.  c.  194  s.  7) 

We  do  not  have  a  similar  provision  for  the  appointment  of 
"public"  conservators. 

See  House  3128  of  1974  for  the  current  bill. 
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A  conservator  may  be  appointed  under  the  authority  of  G.L. 
c.  201  sec.  16  et  seq  if  a  person  by  reason  of  ( 1)  advanced  age"^ 
or  mental  weakness  is  unable  to  properly  care  for  his  property, 
and  upon  the  petition  of  one  or  more  of  his  friends,  or  (2)  or 
if  by  reason  of  physical  incapacity  is  unable  to  properly  care 
for  his  property  and  the  petition  is  signed  by  such  person  or 
bears  the  consent  of  such  person. 

If  a  conservator  is  appointed,  such  conservator  has  charge 
and  management  of  the  property  of  the  person  under  conserva- 
torship. 

It  is  to  be  noted  that  the  proposed  bill  does  not  distinguish 
between  (1)  advanced  age  or  mental  weakness,  or  (2)  physical 
incapacity.  Section  3  of  H  1936  would  provide  for  the  appoint- 
ment of  a  public  conservator  even  without  the  consent  of  a 
person  who  was  neither  of  advanced  age  nor  mentally  weak. 
A  perfectly  normal  person,  with  full  mental  capacity,  but  with 
some  physical  incapacity  could  be  forced  to  have  a  conservator 
appointed  for  him  or  her  merely  if  there  was  no  known  hus- 
band or  wife,  heirs,  or  "friend  living  in  the  commonwealth." 

The  proposed  bill  speaks  in  two  places  of  the  "widow" 
of  the  person  for  whom  a  conservator  (public)  might  be  ap- 
pointed. Obviously  there  could  be  no  "widow"  nor  even  an 
"heir  apparent"  of  a  living  person. 

We  are  of  the  opinion  that  public  conservators  are  not 
needed.  There  are  few  living  persons  who,  if  merely  of  ad- 
vanced age  or  if  merely  physically  incapacitated,  could  not 
nominate  some  friend  or  relative  to  act  as  conservator.  We  do 
not  say  that  there  never  has  been  or  that  there  never  will  be  a 
case  where  a  conservator  is  required,  and  no  one  is  readily 
available. 

A  person  or  persons  who  are  so  vitally  interested  in  the 
welfare  of  an  elderly  or  other-  person  for  whom  a  conservator 
may  be  needed  have  merely  to  follow  the  statute  and  appear 
as  "friends"  (which  they  presumably  are),  and  the  court  can 
now  appoint  a  conservator  under  G.L.  c.  201  sec.  16. 

The  philosophy  of  this  proposed  bill  converts  the  conservator- 
ship into  more  of  a  receivership.  The  legislation  contains  pro- 
visions which  are  inconsistent  and  unworkable. 

^  See  House  2194  of  1974. 
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The  provision  in  Section  8  of  the  bill  that  the  conservator 
shall  be  paid  out  of  the  state  treasury  "from  funds  appropriated 
therefore"  and  that  the  commonwealth  shall  never  be  reimbursed 
for  such  payments  is  but  one  indication  of  the  unacceptability 
of  this  proposal. 

Except  for  the  purpose  of  adding  additional  public  officers 
to  the  lists  to  do  a  job  at  public  expense  which  can  now  be  done 
by  private  individuals,  and  at  private  expense  in  most  cases, 
we  see  no  merit  in  this  proposed  legislation,  and  we  strongly 
oppose  it. 

It  may  be  unnecessary  to  add  that  a  trust  company  can  be 
appointed  to  act  as  conservator  if  no  individual  is  otherwise 
found;  the  courts  are  fully  empowered  to  make  such  appoint- 
ments under  the  existing  statutes. 

C.     CUSTODIANS  FOR  MINORS  —  INSURANCE 

SENATE  .  .  .  (1973)  ...  No.  688 


An  Act  permitting  custodians  under  the  uniform  gifts  to  minors 

ACT   TO   BE   designated  BENEFICIARY   OF   AN   INSURANCE    POLICY   OR 
AN  ANNUITY   CONTRACT. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Section  4  of  Chapter  201 A  of  the  General  Laws  is 

2  hereby  amended  by  striking  out  Paragraph  (j),  as  added 

3  by  chapter  271   of  the  Acts  of   1962,  and  inserting  in 

4  place  thereof  the  following:  — 

5  (j)     If  the  subject  of  the  gift  is  a  Hfe  or  endowment  in- 

6  surance  pohcy  or  an  annuity  contract  or  if  the  custodian 

7  shall  invest  the  funds  of  the  minor  in  such  policies  or 

8  contracts,  the  custodian  shall  have  all  the  incidents  of 

9  ownership  in  such  policies  and  contracts  which  he  may 

10  hold  as  custodian  to  the  same  extent  as  if  he  were  the 

11  owner  thereof.    If  any  such  policy  or  contract  is  issued 

12  on  the  life  of  the  minor,  the  designated  beneficiary  shall 

13  be  the  minor's  estate.    If  any  such  policy  or  contract  is 

14  issued  on  the  life  of  a  person  other  than  the  minor,  the 

15  beneficiary  shall  be  the  minor  or  the  custodian  as  cus- 

16  todian  for  the  minor  for  whom  he  is  acting. 
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•   The  present  statute  reads: 

"If  the  subject  of  the  gift  is  a  life  or  endowment  insurance 
policy  or  an  annuity  contract  or  if  the  custodian  shall  invest 
the  funds  of  the  minor  in  such  insurance  or  contracts,  the  cus- 
todian shall  have  all  the  incidents  of  ownership  in  such  policies 
and  contracts  which  he  may  hold  as  custodian  to  the  same  ex- 
tent as  if  he  were  the  owner  thereof,  except  that  the  designated 
beneficiary  of  any  such  policy  or  contract  held  by  a  custodian 
shall  always  be  the  minor,  or  in  the  event  of  his  death,  the 
minor's  estate." 

Under  this  statute  the  minor  must  always  be  the  beneficiary 
or  in  the  event  of  his  death,  his  estate. 

The  proceeds  of  insurance  payable  to  a  named  person  was 
formerly  not  taxable  in  Massachusetts  but  since  July  22,  1971 
Chapter  65  sec.  1  of  the  General  Laws  provides:  — 

"twenty  five  thousand  dollars  of  the  amounts  receivable  by  a 
surviving  husband  or  wife  and  surviving  children  as  named 
beneficiaries  (emphasis  added)  under  such  policies  shall  be  ex- 
empt and  if  the  total  of  such  amounts  payable  to  such  persons 
exceeds  twenty  five  thousand  dollars  the  exemption  shall  first 
apply  to  the  amounts  receivable  by  the  surviving  husband  or 
wife  and  any  excess  of  such  exemption  shall  be  apportioned 
equally  among  the  surviving  children  ..."  etc.  etc. 

If  a  parent,  acting  as  custodian  for  a  minor,  arranged  an 
insurance  policy  so  that  it  was  payable  to  the  custodian,  instead 
of  the  minor,  the  proceeds  might  become  subject  to  inheritance 
tax  even  if  less  than  $25,000.00.  If  this  could  happen,  the 
amendment  is  not  wise. 

If  a  "Life  or  endowment  insurance"  policy  and  an  "annuity 
contract"  is  to  include  only  insurance  contracts  and  policies 
"on  the  life  of  the  minor  or  a  member  of  the  minor's  family," 
it  would  be  well  not  to  jeopardize  the  tax  exemption. 

Policies  covering  the  lives  of  others  do  not  appear  to  be 
authorized.  G.L.  c.  201 A  sec.  1.  (1).  There  is  a  specific  proce- 
dure provided  in  sec.  2  for  gifts  of  insurance  contracts. 

The  minor  may  acquire  the  insurance  contract  either  by  gift 
under  sec.  2,  or  by  purchase  of  such  contract  by  his  custodian 
under  sec.  4(e). 

It  now  appears  that  under  section  "(f)"  the  custodian  has 
wide  powers  to  "sell,  exchange,  convert  or  otherwise  dispose 
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of  custodial  property  in  the  manner,  and  at  the  time  or  times, 
for  the  price  or  prices  and  upon  the  terms  he  deems  advisable." 

These  wide  powers  are  sufficiently  encompassing  to  permit 
the  custodian  to  deal  with  the  property  "to  the  same  extent  as 
if  he  were  the  owner  thereof." 

Despite  these  wide  powers,  the  custodian  cannot  be  the 
beneficiary  under  such  insurance  arrangements. 

Why  would  it  now  be  useful,  for  example,  to  have  a  father, 
who  had  been  qualified  as  custodian  under  Chapter  201  A,  in 
his  capacity  as  such  custodian,  named  as  beneficiary  of  a  policy 
on  the  life  of  the  mother  of  the  minor? 

If  the  mother  dies  and  the  proceeds  pass,  as  at  present,  to 
the  minor  as  the  beneficiary,  such  proceeds  may  pass  out  of 
the  control  of  the  custodian  for  the  minor  and  require  guardian- 
ship proceedings  in  the  Probate  Court.  This  is  the  apparent 
situation  contemplated  by  this  bill. 

While  we  can  appreciate  the  possible  value  of  "replacing," 
as  it  were,  the  contract  with  the  payment,  we  are  of  the  opinion 
that  the  taxation  question  is  not  settled  adequately. 

We  withhold  approval  of  this  measure. 

By  way  of  comment  we  note  that  under  Acts,  1973  c.  925, 
which  deals  with  the  age  of  majority,  the  "Uniform  Gifts  To 
Minors  Act"  has  been  amended  so  that  the  custodian  for  a 
minor  shall  deliver  and  pay  over  to  the  minor  any  property  in 
custody  when  the  minor  reaches  the  age  of  eighteen  and  shall 
render  an  account  to  the  minor  within  six  months.  (G.L.  (Ter. 
Ed.)  c.  201A) 

Persons  desiring  to  delay  substantial  distributions  to  those 
just  reaching  the  age  of  eighteen  years  might  look  into  other 
arrangements  to  accomplish  their  objectives. 
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IV.  CRIMINAL  LAW 


A.  IMPEACHMENT  OF  WITNESSES  FOR 
PRIOR  CONVICTION  OF  CRIME 

B.  SERVICE  OF  CRIMINAL  PROCESS  ON 
DOMESTIC  CORPORATIONS 

C.  "SPLIT  SENTENCES"  —  PARTIAL 
SUSPENSIONS 

D.  CRIMINAL  RECORDS  —  EXPUNGING 

E.  CRIMINAL  INTELLIGENCE  INFORMATION 

A.     IMPEACHMENT  OF  WITNESSES 

...  No.  587 


•     •     • 


An  Act  to  permit  only  convictions  of  past  crimes  involving 
dishonesty  or  false  statement  to  be  used  in  impeaching  a 
witness. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Section    1.     Section    21    of   Chapter    233    is    hereby 

2  amended  by  adding  the  following  new  paragraph  after  the 

3  semi-colon  in  the  second  line:  —  First,  Evidence  of  the 

4  conviction  of  a  witness  of  a  misdemeanor  not  involving 

5  dishonesty  or  false  statement  shall  be  madmissible  for 

6  the  purpose  of  impeaching  his  credibility. 

1  Section  2.     Section  21  of  Chapter  233  is  hereby  further 

2  amended  by  removing  the  words  "First",  "Second",  and 

3  "Third"  at  the  beginning  of  each  paragraph. 

We  oppose  this  bill. 

We  made  a  report  on  this  matter  in  our  46th  Report  for 
1970  beginning  at  Page  34  in  which  we  traced  the  history  of 
the  present  statute  from  1764  to  date.  Previously  we  con- 
sidered the  matter  in  our  44th  Report  for  1968. 
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As  a  matter  of  interest  to  the  bar,  it  is  the  opinion  of  the 
Judicial  Council  that  counsel  who  seek  to  discredit  witnesses 
with  previous  records  of  offenses  such  as  driving  under  the 
mfluence  or  unauthorized  fishing  are  doing  themselves,  their 
cases,  and  their  clients  an  injustice.  If  indeed  the  witness  is  a 
convicted  perjurer  or  a  vicious  felon,  there  might  be  some 
wisdom  in  attempting  to  discredit  with  records  of  prior  con- 
victions. More  discretion  in  matters  of  this  sort  would  be  in 
order. 

The  following  is  the  draft  act  which  we  recommended  in 
1968  and  again  in  1971. 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

An  Act  to  limit  the  use  of  records  of  prior  convictions  for 
the  purpose  of  affecting  the  credibility  of  a  witness. 

Section  21  of  Chapter  233  of  the  General  Laws  is  hereby 
amended  by  striking  out  said  section  21  and  inserting  in  place 
thereof  the  following: 

Section  21.     Limitations  on  the  Use  of  Records  of  Prior 
Conviction  to  Affect  Credibility  — 

Evidence  of  the  conviction  of  a  witness  for  any  crime,  other 
than  for  a  crime  which  involves  his  dishonesty  or  the  making 
by  him  of  a  false  statement  within  five  years  prior  to  the  date 
upon  which  his  testimony  is  given,  shall  be  inadmissible  for 
the  purpose  of  impairing  his  credibility,  in  any  civU  or  criminal 
action. 

If  the  witness  be  the  accused  in  a  criminal  proceeding  his  prior 
conviction  of  a  felony  or  any  conviction  of  a  crime  involving 
moral  turpitude  shall  not  be  offered  to  impeach  his  credibility 
unless  he  has  first  offered  evidence  solely  for  the  purpose  of 
supporting  his  own  credibility.  His  conviction  of  a  crime 
involving  dishonesty  of  the  making  of  a  false  statement,  within 
five  years  prior  to  testifying  may  be  shown. 

We  do  not  believe  that  there  is  any  need  to  change  the  exist- 
ing statute,  but  having  supported  this  draft  act  on  two  previous 
occasions,  we  call  attention  to  it  as  the  type  of  revision  that 
we  have  endorsed.  We  do  not  endorse  S  587.^ 

"  See  Senate  1041  of  1974. 
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B.     SERVICE  OF  CRIMINAL  PROCESS 
ON  CORPORATIONS 

HOUSE  .  .  .  (1973)  ...  No.  3477 


An  Act  providing  for  service  of  process  on  domestic 
corporations  in  certain  criminal  matters. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Section  1.     Chapter  90  of  the  General  Laws  is  here- 

2  by  amended  by  inserting  after  section  3G  the  following 

3  section:  — 

4  Section    3H.     Service    of    process    upon    a    domestic 

5  corporation  for  violation  of  any  motor  vehicle  law  of  the 

6  commonwealth  may  be  made  in  the  manner  provided  in 

7  section  three  D,  except  that  the  requirement  of  the  action 

8  or  proceeding  arising  out  of  an  accident  or  coUison  is 

9  waived,  and  no  fee  shall  be  paid  to  the  registrar. 

1  Section  2.     Service  of  process  upon  a  domestic  cor- 

2  poration  for  violation  of  any  criminal  law  of  the  common- 

3  wealth  except  as  provided  in  section  three  H  of  chapter 

4  ninety  may  be  made  in  the  manner  provided  in  section 

5  thirty-seven  of  said  chapter  ninety,  except  that  no  fee 

6  shall  be  paid  to  the  secretary. 

Section  1  of  House  No.  3477 

It  appears  to  us  that  the  objective  of  this  proposed  legis- 
lation is  to  permit  service  of  process  on  the  registrar  of  motor 
vehicles  in  cases  where  a  domestic  corporation  is  charged  with 
any  motor  vehicle  law  violation. 

Reference  is  made  to  G.L.  c.  90  sec.  3D  which  provides  that 
in  cases  arising  out  of  accidents  and  collisions  the  owner  or 
holder  of  an  operator's  license  irrevocably  appoints  the  regis- 
trar of  motor  vehicles  as  his  true  and  lawful  attorney  for  the 
service  of  process.   A  $2.00  fee  is  also  involved. 

The  proposed  statute  in  section  1  would  eliminate  the  re- 
quirement that  there  be  some  accident  or  collision  (and  the 
two  dollar  fee)  so  long  as  the  matter  involved  a  motor  vehicle 
law  violation  (which  is  not  further  defined). 
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In  all  cases  we  would  point  out  that  due  process  of  law  still 
requires  that  notice  be  given  to  the  domestic  corporation  and 
that  it  have  a  reasonable  opportunity  to  be  heard. 

Unlike  the  provisions  in  G.L.  c.  223  sec.  7,  the  registrar  of 
motor  vehicles  is  not  required  to  obtain  a  registered  receipt 
showing  that  the  notice  was  sent  to  the  corporation  and  either 
that  it  was  received  by  it  or  that  it  went  undelivered. 

The  mere  mailing  of  a  letter  seems  to  us  to  be  something 
less  than  that  which  would  withstand  an  attack  on  the  grounds 
of  denial  of  due  process.  We  think  that  section  3D  of  chapter 
90  does  afford  due  process  since  the  application  by  a  person 
for  a  license  or  registration  is  the  act  which  appoints  the 
registrar,  and  it  is  reasonable  to  require  this. 

The  proposed  statute  expands  the  scope  of  this  statute  to 
include  any  motor  vehicle  violation,  and  this  could  embrace 
many  situations  beyond  the  coverage  of  chapter  90.  The 
present  statute  deals  only  with  tort  cases  arising  out  of  auto- 
mobile accidents. 

We  believe  it  will  be  more  prudent  to  assure  as  much  "due 
process"  as  possible.  We  think  the  draft  act  we  submit  will 
be  preferable. 

Section  2  of  House  3477 

In  lines  4  and  5  of  the  bill,  H  3477,  there  is  a  reference  to 
section  "thirty-seven  of  chapter  ninety."  This  reference  is  in- 
correct. It  was  obviously  intended  to  refer  to  section  thirty- 
seven  of  chapter  223  of  the  General  Laws  which  makes  pro- 
vision for  service  of  process  in  actions  against  domestic  corpor- 
ations in  civil  cases.  In  brief  the  requirements  for  the  service 
of  civil  process  on  a  domestic  corporation  direct  that  service 
be  made  as  follows:  — 

1 .  On  the  president,  treasurer,  clerk,  agent  appointed  pursuant 
to  statute,  cashier,  secretary  or  agent  or  other  officer  in  charge 
of  its  business,  or  if  none  of  these  are  found,  — 

2.  Upon  any  member  of  the  corporation. 

3.  If  none  of  those  in  (1)  and  (2)  can  be  found  after  diligent 
search,  the  court  must  issue  an  order  of  notice  to  the  corpora- 
tion directing  it  to  appear.   This  order  of  notice,  together  with 
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a  copy  of  the  civil  process  originally  commencing  the  case,  is 
to  be  served  on  the  secretary  of  state  (with  a  $2.00  fee). 

4.  The  secretary  of  state  must  then  mail  the  papers  to  the 
business  address  designated  by  the  documents  on  file.  If  there 
is  no  such  designation,  the  papers  are  mailed  to  its  principal 
place  of  business  as  indicated  in  the  papers  on  file  with  the 
secretary. 

5.  After  this  procedure  is  followed,  the  secretary  of  state  is 
to  transmit  the  registered  return  receipt  to  court,  with  a  certifi- 
cate indicating  what  has  been  done.  The  clerk  of  court  files 
the  receipt  and  certificate  with  the  papers  in  the  court  file  and 

...  the  certificate  of  the  secretary  and  the  return 
receipt  or  undelivered  copy,  as  the  case  may  be  .  .  . 
shall  be  a  sufficient  service  upon  such  corporation. 

In  1910  the  Supreme  Judicial  Court  decided  the  case  of 
Commonwealth  v.  New  York  Cent.  &  H.R.R.R.,  206  Mass. 
417,  M.C.  which  involved  a  criminal  charge  against  the  rail- 
road corporation  for  obstructing  a  highway  in  Cambridge  with 
its  cars  for  more  than  five  minutes  at  one  time. 

The  court  found  that  there  was  jurisdiction  over  the  offense 
charged  against  the  defendant  corporation. 

There  is  a  general  review  of  precedents  and  the  conclusion 
that  a  corporation  may  be  charged  criminally  either  by  an 
indictment  or  by  a  complaint. 

It  was  said  further  that: 

It  is  a  general  rule  that  where  there  is  a  power  in  a  court  to 
hear  and  determine  a  case,  there  is  also  a  power  to  issue  proper 
process  to  enforce  its  orders  .  .  .  And  the  power  of  the  court 
to  obtain  control  over  a  corporation  in  either  a  civU  or  a 
criminal  case  by  any  appropriate  process  has  been  maintained 
.  .  .  The  general  principle  of  these  cases  (cited)  is  that  a  grant 
of  jurisdiction  carries  with  it  by  implication  the  power  to  use 
the  necessary  means  to  exercise  and  enforce  that  jurisdiction. 
What  are  the  limits  of  that  principle  in  such  cases  as  the  one 
before  us,  it  is  not  necessary  here  to  consider.  There  is  at  least 
no  question,  either  on  principle  or  on  authority,  that  a  summons 
served  upon  its  proper  officers  is  the  correct  process  to  bring 
a  corporation  into  court  either  upon  complaint  or  indictment. 

Under  the  provisions  of  G.L.  c.  279  sec.  41: 

If  a  corporation,  after  being  duly  served  with  process  fails  to 
appear   and   answer   to   an   indictment   or   complaint  brought 
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against  it  under  the  laws  of  the  commonwealth,  its  default  shall 
be  recorded,  the  charges  in  the  indictment  or  complaint  taken  to 
be  true,  and  judgment  rendered  accordingly. 

In  1969  G.  L.  c.  181  sec.  4A  was  added,  as  follows: 

Service  of  process  upon  a  foreign  corporation  for  violation 
of  any  criminal  law  of  the  commonwealth  may  be  made  in  the 
manner  provided  in  sections  three,  three  A  and  four,  except 
that  no  fee  shall  be  paid  to  the  state  secretary. 

Suffice  to  say  that  sections  three,  three  A  and  four  of  chapter 
181  provide  that  a  foreign  corporation  shall  appoint  the  secre- 
tary of  state  as  their  agent  for  the  service  of  process  as  a  matter 
of  law  unless  there  is  proper  compliance  with  another  provision 
which  requires  the  foreign  corporation  to  appoint  a  resident 
agent  for  such  service. 

Statutes  of  this  type  have  been  held  constitutional. 

Although  we  are  of  the  opinion  that  our  courts  have  the 
power  to  make  service  on  domestic  corporations  subject  to  an 
indictment  or  complaint  by  serving  an  officer  thereof  or  a  per- 
son in  charge  of  the  business  and  to  issue  orders  of  notice  if 
such  person  cannot  be  found,  we  recommend  the  following 
draft  act  in  substitution  for  section  2  of  H  3477: 


1974  DRAFT  ACT 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

Service  of  process  upon  a  domestic  corporation  for  violation 
of  any  criminal  law  of  the  commonwealth  may  be  made  in  the 
manner  provided  in  section  thirty  seven  of  chapter  two  hundred 
twenty  three  except  that  no  fee  shall  be  paid  to  the  state  secre- 
tary. The  court  in  which  any  indictment  or  complaint  or  other 
criminal  action  against  such  corporation  is  to  be  tried  may  order 
such  additional  notice,  and  such  continuances  as  may  be  neces- 
sary to  afford  the  defendant  corporation  reasonable  opportunity 
to  defend. 
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C.     "SPLIT  SENTENCES"  —  PARTIAL  SUSPENSIONS 

HOUSE  .  .  .  (1973)  ...  No.  4342 


An  Act  providing  for  partial  suspension  of  execution  of  certain 
sentences  in  the  district  court. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Section  lA  of  chapter  279  of  the  General  Laws,  as 

2  amended  by  section  2  of  chapter  205  of  the  acts  of  1934, 

3  is  hereby  further  amended  by  striking  out  the  first  sen- 

4  tence    and    inserting    in    place    thereof    the    following 

5  sentence:  — 

6  When  a  person  convicted  before  a  court  is  sentenced  to 

7  fine  and  imprisonment,   the  court  may  direct  that  the 

8  execution  of  the  sentence,  or  any  part  thereof,  be  sus- 

9  pended,  and  that  he  be  placed  on  probation  for  such  time 

1 0  and  on  such  terms  and  conditions  as  it  shall  fix;  the  court 

11  may  direct,  as  one  of  such  terms  and  conditions,  that 

12  payment  of  the  fine  may  be  made  to  the  probation  officer 

13  in  one  payment,  or  in  part  payments,  during  the  period 

14  of  probation  or  any  extension  thereof,   and  when  such 

15  fine  shall  have  been  fully  paid  the  order  of  commitment 

16  as  to  the  fine  shall  be  void,  but  the  order  of  commit- 

17  ment  as  to  imprisonment  shall  not  be  affected  by  such 

1 8  payment. 

Certain  Suspended  Sentences 

We  first  observe  that  this  bill  (H  4342)  deals  with  s.  lA  of 
Chapter  279  of  the  General  Laws.  This  specific  section  deals 
with  the  situation  when  a  person  convicted  before  a  court  is 
sentenced  to  a  fine  and  imprisonment. 

Section  1  of  Chapter  279  deals  with  the  situation  when  a 
person  convicted  before  a  court  is  sentenced  to  imprisonment 
only  or  is  sentenced  to  pay  a  fine  only. 

At  present  section  lA  authorizes  the  court  to  direct  that  in 
cases  where  a  fine  and  imprisonment  is  the  sentence,  the  fine 
may  be  suspended,  or  the  imprisonment  may  be  suspended,  or 
both  the  fine  and  imprisonment  may  be  suspended.  Some  ex- 
ceptions exist. 


P.D.   144  JUDICIAL  COUNCIL  155 

As  section  lA  now  reads,  it  is  not  within  the  discretion  of 
the  court  to  direct  that  part  of  the  fine  be  suspended  or  that 
part  of  the  imprisonment  be  suspended. 

The  proposed  revision  of  section  lA  would  permit  suspen- 
sion of  any  part  of  the  fine  or  any  part  of  the  imprisonment. 
This  is  generally  known  as  a  "split  sentence." 

There  are  instances  where  a  person  might  merit  a  sentence 
of  imprisonment  and  a  fine.  In  the  process  of  arriving  at  the 
appropriate  sentence,  the  judge  may  believe  that  a  $500.00  fine 
and  a  term  of  thirty  days  in  jail  is  warranted.  Under  some 
theories  it  would  be  useful  in  the  rehabilitation  of  the  individual 
if  he  did  not  serve  the  entire  thirty  days  but  only  five  days  or 
ten  days.  It  would  be  further  useful  to  have  the  balance  of  his 
sentence  to  jail  serve  as  a  further  deterrent.  H  4342  would 
permit  this  sort  of  "tailoring"  the  "split-sentence"  to  the  indi- 
vidual case,  something  which  cannot  be  done  at  present  if  both 
a  fine  and  imprisonment  are  involved. 

We  think  it  is  worthwhile  to  seek  new  approaches  to  sen- 
tencing; and  if  suspension  of  all  but  the  first  five  days  of  a 
six  month  sentence  will  have  good  results,  the  statute  should 
be  such  that  a  sentence  of  this  sort  is  clearly  authorized. 

For  the  same  reason  that  H  4342  would  give  the  sentencing 
judge  a  more  flexible  tool  where  both  fine  and  imprisonment 
are  involved,  we  believe  that  section  1  of  chapter  279  should 
also  be  amended  in  a  similar  manner. 

We  recommend  H  4342  and  the  accompanying  draft  act 
relative  to  section  1  of  chapter  279. 

1974  DRAFT  ACT 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled  and  by  the  authority  of  the  same,  as  follows: 

Section  1  of  chapter  279  of  the  General  Laws,  as  amended, 
is  further  amended  by  striking  out  the  first  sentence  and  insert- 
ing in  place  thereof  the  following  sentences: 

When  a  person  convicted  before  a  court  is  sentenced  to 
imprisonment,  the  court  may  direct  that  the  execution  of  the 
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sentence,  or  any  part  thereof,  be  suspended  and  that  he  be  placed 
on  probation  for  such  time  and  on  such  terms  and  conditions 
as  it  shall  fix. 

When  a  person  so  convicted  is  sentenced  to  pay  a  fine  and  to 
stand  committed  until  it  is  paid,  the  court  may  direct  that  the 
execution  of  the  sentence,  or  any  part  thereof,  be  suspended. 


D.     CRIMINAL  RECORDS  —  EXPUNGING 

HOUSE  .  .  .  (1973)  ...  No.  462 


An  Act  expunging  the  record  of  any  person  arrested  for  a 
crime  and  not  brought  to  trial. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled  and  by  the  authority  of  the  same,  as  follows: 

1  Chapter  276  of  the  General  Laws  is  hereby  amended 

2  by  inserting  after  section  34  the  following  section:  — 

3  Section  34 A.   The  record  of  arrest  of  a  person  having 

4  been  arrested  for  a  crime  and  never  having  been  taken 

5  before  a  court  of  law,  or  having  been  taken  before  a 

6  court  of  law  and  found  innocent  of  said  crime,  shall  be 

7  expunged  and  no  record  thereof  shall  be  retained  by  any 

8  police   department,   law   enforcement   agency   of   record 

9  bureau.    A  person  whose  record  has  been  so  expunged 

10  shall  be  deemed   to  have   no   criminal  record   for   any 

1 1  purpose. 

We  take  note  of  the  fact  that  by  Acts,  1973  Chapter  533, 
the  General  Court  has  established  that  in  certain  cases  within 
the  scope  of  section  34  of  chapter  94C  of  the  General  Laws, 
which  deal  with  the  possession  of  controlled  substances  and 
marihuana, 

...  if  any  person  is  found  not  guilty  of  any  provision  of 
section  34  or  if  a  complaint  against  him  is  dismissed  or  an 
indictment  nol  prossed  for  violation  of  said  section  the  court 
shall  order  all  official  records  relating  to  his  arrest,  indictment, 
conviction,  continuance  or  discharge  to  be  sealed;  provided, 
however,  that  departmental  records  maintained  by  police  and 
other  law  enforcement  authorities  which  are  not  public  records 
shall  not  be  sealed. 

No  person  as  to  whom  such  sealing  has  been  ordered  shall 
be  held  thereafter  under  any  provision  of  any  law  to  be  guilty 
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of  perjury  or  otherwise  making  false  statement  by  reason  of 
his  failure  to  recite  or  acknowledge  such  arrest  indictment, 
disposition,  sealing  or  any  other  related  court  proceeding,  in 
response  to  any  inquiry  made  of  him  for  any  purpose. 

Chapter  533  of  the  Acts  of  1973  further  provided  that  in 
respect  to  the  1971  statute  which  sealed  certain  criminal  records 
after  ten  years,  the  sealing  should  not  only  apply  to  records  of 
conviction,  but  also  to  records  of  "court  appearances  and  dis- 
positions'" as  well.  Certain  specific  offenses  are  excluded  from 
the  sealing  up  process  such  as  crimes  against  public  justice  and 
offenses  committed  by  public  officials,  and  other  offenses. 

This  legislative  action,  coupled  with  other  similar  statutes 
and  modifications  of  existing  statutes,  leads  us  to  conclude  that 
this  proposal  exceeds  the  existing  standards. 

The  record  of  a  person  who  has  been  taken  before  the  court 
and  found  innocent  cannot  not  be  used  against  the  individual 
on  a  subsequent  disposition  in  court.  G.L.  c.  276  sec.  85 
provides: 

"Such  record  of  the  probation  officer  presented  to  the  court 
shall  not  contain  as  part  thereof  any  information  of  prior 
criminal  prosecutions,  if  any,  of  the  defendant  wherein  the 
defendant  was  found  not  guilty  by  the  court  or  jury  in  said 
prior  criminal  prosecution." 

There  are  instances  where  a  person  is  found  innocent  because 
the  prosecution  lacks  the  proof  of  guilt.  The  not-guilty  finding 
or  verdict  may  be  based  on  a  technicality  or  be  the  result  of  a 
witness  who  cannot  be  located,  or  for  a  wide  variety  of  other 
grounds  none  of  which  might  seem  persuasive  to  the  average 
citizen. 

We  assume  that  if  the  case  does  not  reach  court,  the  only 
record  is  at  the  police  station.  In  the  past  many  persons  were 
arrested  for  "drunkenness"  and  never  appeared  in  court,  but 
this  situation  no  longer  exists. 

We  are  most  opposed  to  the  provision  of  this  bill  which 
would  prohibit  a  police  department  from  maintaining  a  depart- 
mental record,  not  available  to  the  public,  particularly  those 
with  a  known  criminal  record. 

We  would  not  oppose  a  statute  which  might,  if  the  General 
Court  finds  it  appropriate,  extend  the  principles  of  Chapter 
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533  of  the  Acts  of  1973  to  cases  where  the  mdividual  is 
arrested  and  never  brought  to  court,  and  allow  him  to  treat 
his  arrest  as  a  "sealed"  record  as  is  done  in  the  case  of  certain 
drug  offenses. 

We  do  not  recommend  this  bill  in  this  form. 
E.    CRIMINAL  INTELLIGENCE  INFORMATION 

SE  .  .  .  (1973)  ...  No.  2310 


An  Act  providing  for  control  of  criminal  intelligence 

information. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled  and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1.     Chapter  6  of  the  General  Laws  is  here- 

2  by  amended  by  adding  after  section  178  the  following  six 

3  sections : 

4  Section  179.     The  following  words  when  used  in  this 

5  section  or  in  sections  one  hundred  and  eighty  to  one 

6  hundred  and  eighty-four  inclusive  shall  have  the  foUow- 

7  ing  meanings  unless  the  context  otherwise  requires: 

8  "Criminal  justice  agencies",  those  agencies  at  all  levels 

9  of  government  which  perform  as  their  principal  function, 
10  activities  relating  to  (a)  crime  prevention,  including  re- 
1,1  search  or  the  sponsorship  of  research;  (b)  the  apprehen- 

12  sion,  prosecution,  adjudication,  incarceration,  or  rehabili- 

13  tation  of  criminal  offenders,  or  (c)  the  collection,  storage, 

14  dissemination  or  usage  of  criminal  offender  record  infor- 

15  mation. 

16  "Criminal  intelligence",  records  and  data  compiled  by 

17  criminal  justice   agencies   in  the   nature   of  intelligence, 

18  analytical   and  investigative  reports   and   files   in  which 

19  individuals  are  identified  and  which  is  outside  the  scope 

20  of   "criminal    offender   record    information"    as   defined 

21  in  section  167  of  this  chapter. 

22  "Interstate  systems",  all  agreements,  arrangements  and 

23  systems  for  the  interstate  transmission  and  exchange  of 

24  criminal    intelligence.     Such    systems    shaU   not    include 

25  record-keeping  systems  in  the  commonwealth  maintained 

26  or  controlled  by  any  state  or  local  agency,  or  group  of 

27  such  agencies,  even  if  such  agencies  receive  or  have  re- 
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28  ceived  information  through,  or  otherwise  participated  or 

29  have  participated  in,  systems  for  the  interstate  exchange 

30  of  criminal  intelligence. 

31  "Purge"  remove  from  the  criminal  intelhgence  system 

32  such  that  there  is  no  trace  of  information  removed  and 

33  no  indication  that  said  information  was  removed. 

34  "Board",   "Committee",   and   "Council",  the  criminal 

35  history  systems  board,  criminal  history  systems  advisory 

36  committee  and  security  and  privacy  council  established 

37  under  sections  168-170  of  this  chapter  6. 

38  Section  180.     Criminal  intelligence  shall  be  dissem- 

39  inated  whether  directly  or  through  any  intermediary  only 

40  to    (a)    criminal  justice   agencies   and    (b)    such   other 

41  individuals  and  agencies  as  are  authorized  access  to  such 

42  records  by  statute. 

43  The  board  shall  certify  which  agencies  and  individuals 

44  requesting  access  to  criminal  intelligence  are  authorized 

45  such  access.    The  board  shall,  regarding  such  agency  or 

46  individual,  make  a  finding  in  writing  of  eligibility  or  non- 
47  eUgibility  for  such  access.   No  such  information  shall  be 

48  disseminated  to  any  agency  or  individual  prior  to  the 

49  board's  determination  of  ehgibility  or,  in  cases  which  the 

50  board's  decision  is  appealed,  prior  to  the  final  judgment 

51  of  a  court  of  competent  jurisdiction  that  the  agency  or 

52  individual  is  so  ehgible. 

53  Section  181.     The  board  shall  supervise  the  partici- 

54  pation  by  all  state  and  local  agencies  in  any  interstate 

55  system  for  the  exchange  of  criminal  intelligence  and  shaU 

56  be  responsible  to  assure  the  consistency  of  such  partici- 

57  pation  with  the  terms  and  purposes  of  sections  one  hun- 

58  dred  and  eighty  to  section  one  hundred  and  eighty-four 

59  inclusive. 

60  Direct  access  to  any  such  system  shall  be  limited  to 

61  such  criminal  justice  agencies  as  are  expressly  designated 

62  for  that  purpose  by  the  board.    Where  any  such  system 

63  employs  tele-communications  access  terminals,  the  board 

64  shall  hmit  the  number  and  placement  of  such  terminals 

65  to  those  for  which  adequate  security  measures  may  be 

66  taken  and  as  to  which  the  board  may  impose  appropriate 

67  supervisory  regulations. 

68  Section  182.     Criminal    intelligence    possessed    by    a 

69  criminal  justice  agency  shall  be  purged  three  years  after 

70  its  acquisition  by  the  agency  unless  retained  pursuant  to 

71  a  general  or  specific  permission  granted  by  the  board. 

72  The  board  shall  promulgate  regulations  regarding  its  grant 

73  of  general   and   specific   permissions   to   retain   criminal 

74  intelligence,  taking  into  account  legitimate  needs  for  re- 
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75  tention  for  effective  performance  of  the  duties  of  such 

76  agency  and  the  dangers  to  reputation  and  privacy  of  indi- 

77  dividuals  v^'hich  may  arise  through  prolonged  retention. 

78  No  such  general  or  special  permission  to  retam  shall, 

79  except  as  authorized  by  statute,  be  granted  for  a  period  m 

80  excess  of  one  year. 

81  Section  183.     Any  aggrieved  person  may  institute  a 

82  civil  action  in  superior  court  for  damages  or  to  restrain 

83  any  violation  of  sections  one  hundred  and  eighty  to  one 

84  hundred  and  eighty-two  inclusive.    If  it  is  found  in  any 

85  such  action  that  there  has  occurred  a  willful  violation, 

86  the  violator  shall  not  be  entitled  to  claim  any  privilege 

87  absolute  or  qualified,   and  he  shall  in  addition  to  any 

88  liability  for  such  actual  damages  as  may  be  shown,  be 

89  liable  for  exemplary  damages  of  not  less  than  one  hun- 

90  dred  and  not  more  than  one  thousand  dollars  for  each 

91  violation,  together  with  costs  and  reasonable  attorneys' 

92  fees  and  disbursements  incurred  by  the  person  bringing 

93  the  action. 

94  Section  184.     Any  person  who  willfully  requests,  ob- 

95  tains  or  seeks  to  obtain  criminal  intelligence  under  false 

96  pretenses,  or  who  willfully  communicates  or  maintains  or 

97  seeks  to  communicate  or  maintain  criminal  intelligence 

98  to  any  agency  or  person  except  in  accordance  with  the 

99  provisions  of  sections  one  hundred   and  eighty  to  one 

100  hundred  and  eighty-two  inclusive,  or  any  member,  officer, 

101  employee  or  agency  of  the  board,  the  advisory  committee, 

102  the  council  or  any  participating  agency,  or  any  person 

103  connected  with  any  authorized  research  program,   who 

104  willfully  falsifies  criminal  intelhgence  or  any  records  re- 

105  lating  thereto,  shall  for  each  offense  be  fined  not  more 

106  than  five  thousand  dollars,   or  imprisoned  in  a  jail  or 

107  house  of  correction  for  not  more  than  one  year,  or  both. 

1  SECTION  2.     This  act  shall  take  effect  conformably 

2  to  law,  except  that  any  agency,  department,  institution, 

3  or  individual  which  is  authorized  by  statute  to  receive 

4  criminal  intelligence  or  which  receives  the  same  at  the 

5  discretion  of  the  commissioner  of  probation,  on  the  effec- 

6  tive  date  of  this  act,  shall  continue  to  receive  the  same, 

7  notwithstanding  any  provision  of  this  act  to  the  contrary, 

8  until  January  first,  nineteen  hundred  and  seventy-four. 

The  Present  "Criminal  Offender  Record"  Statute 

Under  the  provisions  of  G.L.  c.  6  sec.   168,  a  "Criminal 

History  Systems  Board"  is  provided  for.    The  assignment  of 
this  agency  is  to  "insure  the  prompt  collection,  exchange,  dis- 
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semination  and  distribution  of  such  criminal  offender  record 
information  as  may  be  necessary  for  the  efficient  administration 
and  operation  of  criminal  justice  agencies  and  to  connect  such 
systems  directly  or  indirectly  with  similar  systems  in  this  or 
other  states." 

The  "Criminal  History  Systems  Board"  is  required  to  restrict 
the  dissemination  of  "criminal  record  information"  so  that  it 
may  be  made  available  only  to  (a)  criminal  justice  agencies 
and  (b)  such  other  individuals  and  agencies  as  are  authorized 
access  to  such  records  by  statute. 

This  1972  statute  provides  for  an  advisory  cormnittee  to 
recommend  to  the  Board  regulations  relating  to  the  collection, 
storage,  dissemination,  and  use  of  criminal  offender  record 
information. 

With  the  computerization  of  criminal  records  there  is  a 
necessity  to  make  information  available  to  criminal  justice 
agencies  but  at  the  same  time  to  insure  the  privacy  of  such 
records  against  unauthorized  intrusions.  The  concept  of  com- 
puter records  on  individuals  is  not  free  from  controversy. 

The  Proposed  "Criminal  Intelligence"  Statute 

In  H  2310  "criminal  intelligence"  is  defined  as  "records  and 
data  compiled  by  criminal  justice  agencies  in  the  nature  of 
intelhgence,  analytical  and  investigative  reports  and  files  in 
which  individuals  are  identified  and  which  is  outside  the  scope 
of  "criminal  offender  record  information"  which  is  generally 
the  summary  of  arrests,  pre-trial  proceedings,  the  nature  and 
disposition  of  criminal  charges,  sentencing,  incarceration,  re- 
habilitation and  release. 

Under  section  167  of  chapter  6  "criminal  offender  record 
information"  does  not  include  "intelhgence,  analytical  and 
investigative  reports  and  files,  nor  statistical  records  and  re- 
ports in  which  individuals  are  not  identified  and  from  which 
their  identities  are  not  ascertainable." 

"Criminal  intelligence"  appears  to  be  defined  as  anything 
which  is  not  criminal  offender  record  information. 

We  are  in  support  of  the  proposal  to  safeguard  criminal 
intelligence  information  from  unauthorized  disclosure  to  per- 
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sons  other  than  (a)  criminal  justice  agencies  and  (b)  other 
individuals  or  agencies  as  may  be  authorized  by  statute  to  have 
access  to  "criminal  intelligence." 

The  purpose  of  the  bill  is  good  but  we  OPPOSE  section  182 
of  H  2310  (lines  61  through  72)  in  its  entirety. 

The  purpose  of  the  bill  is  good,  but  we  OPPOSE  section  182 
to  "purge"  (i.e.  "remove  from  the  criminal  intelligence  system 
such  that  there  is  no  trace  of  information  removed  and  no 
indication  that  said  information  was  removed")  all  "criminal 
intelligence  information  three  years  after  its  acquisition  unless 
it  is  retained  by  a  "general  or  specific  permission  granted  by 
the  board." 

Not  only  is  there  indication  that  this  section  may  result  in  a 
situation  not  within  the  contemplation  of  the  General  Court  if 
such  a  proposal  were  enacted,  but  we  also  believe  that  the  legis- 
lation should  be  more  realistically  attuned  to  the  legitimate  re- 
quirements of  a  criminal  justice  agency.  A  "purging"  of  infor- 
mation after  an  arbitrary  lapse  of  time  does  not  appear  to  be  in 
the  best  interests  of  the  commonwealth.  Such  a  "purging"  may 
indeed  eliminate  "danger  to  the  reputation  or  privacy  of  indi- 
viduals," but  it  may  also  result  in  a  greater  danger  to  society. 

Section  175  of  chapter  6  now  gives  the  individual  the  right 
to  inspect,  and  if  practicable,  copy  criminal  record  information 
which  refers  to  him.  The  individual  has  a  further  right  to  re- 
quest that  the  records  be  purged,  modified,  or  supplemented. 
If  the  agency  fails  or  refuses  to  act,  an  appeal  may  be  made  to 
the  "Security  and  Privacy  Council"  established  under  G.  L. 
c.  6  sec.  170.  There  is  no  sunilar  provision  in  H  2310. 

We  appreciate  that  it  may  not  be  wise  to  extend  the  right  to 
an  individual  to  inspect  and  copy  criminal  inteUigence  infor- 
mation in  the  same  way  that  he  can  inspect  and  copy  his  crim- 
inal record  information  (i.e.  "probation  record"  so-called),  but 
we  are  completely  opposed  to  a  general  purging  of  records  of 
criminal  intelligence  and  do  not  believe  that  any  proposed 
statute  should  contain  such  a  provision. 

In  our  consideration  of  this  matter  it  has  been  pointed  out 
to  us  that  counsel  for  the  defense  is  not  a  "criminal  justice 
agency"  and  that  in  connection  with  the  preparation  of  the 
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defense  of  a  person  charged  with  a  crime  it  may  be  necessary 
to  obtain  criminal  records  showing  the  prior  conviction  of  a 
witness  against  such  defendant.  By  virtue  of  the  criminal  rec- 
ord information  law,  defense  counsel  is  prevented  from  easy 
access  to  records  needed  by  him  for  the  purposes  of  cross- 
examination. 

If  called  upon  to  defend  a  person  charged  with  a  crime  when 
the  chief  prosecution  witness  was  a  convicted  perjurer,  why 
should  not  defense  counsel  have  access  to  criminal  record  in- 
formation? 

Opinion  of  the  Attorney  General 

On  November  30,  1973,  the  Attorney  General  rendered  an 
opinion  to  the  Chairman  of  the  Criminal  History  Systems  Board 
relative  to  c.  6  sections  167-178  known  as  the  Criminal  Of- 
fender Record  System  Act. 

One  of  the  questions  put  to  the  Attorney  General  was:  — 

"1.  do  M.G.L.  c.  6  sees.  167-178,  inelusive  restrict  the  dis- 
semination of  some  or  all  court  records  and  papers  by  clerks 
of  the  courts  of  the  Commonwealth,  which  might  otherwise  be 
open  to  public  inspection  pursuant  to  M.G.L.  c.  4  sec.  7  par. 
26,  c.  66  sec.  10,  c.  218  sec.  12  and  c.  221  sec.  14;" 

The  two  other  questions  were  whether  or  not  there  was  a 
prohibition  on  the  clerks  of  court  which  prevented  them  from 
furnishing  information  to  parties  who  were  not  authorized  un- 
der c.  6  sees.  167-178;  and  also  to  what  extent  information 
can  be  disseminated  by  clerks  of  court  to  the  "general  pubUc" 
in  spite  of  this  new  Criminal  Offender  Record  System  Act. 

The  attorney  general  noted  that  the  Act  applies  only  to 
"criminal  offender  record  information"  and  that  this  sort  of 
information  can  be  disclosed  only  to  those  authorized  in  sec- 
tion 172.   The  term  is  defined  in  section  167. 

Summaries  of  criminal  arrest  information  relating  to  indi- 
viduals prepared  by  criminal  justice  agencies  such  as  police 
departments,  district  attorneys'  offices,  probation  departments 
and  similar  agencies  clearly  constitute  criminal  offender  record 
information  and  may  not  be  disseminated  by  clerks  or  court 
either  in  whole  or  in  part. 
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There  may  be  other  information  compiled  by  a  criminal 
justice  agency  which  constitutes  the  summary  information  regu- 
lated by  the  new  statute  and  which  cannot  be  disclosed. 

Court  records  prepared  by  the  clerks  of  court  themselves  may 
or  may  not  come  under  the  act  depending  on  whether  or  not 
the  clerks  are  "criminal  justice  agencies,"  but  this,  the  Attorney 
General  decided,  was  not  the  issue. 

"Even  if  one  assumes  that  the  records  kept  by  court  clerks  are 
'compiled  by  criminal  justice  agencies'  within  the  meaning  of 
the  act,  it  is  my  opinion  that  such  records  do  not  meet  the  other 
criteria  of  criminal  offender  record  information." 

Court  clerks  do  not  prepare  summaries  of  information  on 
individuals,  nor  do  they,  like  probation  officers,  compile  com- 
prehensive criminal  records  on  individuals. 

A  clerk  may  disseminate  records  of  cases  brought  in  the 
court  in  which  the  clerk  serves.  A  clerk  may  disseminate  any 
other  kind  of  information  except  criminal  offender  record 
information. 


F.  FORGERY  OF  TRAVELERS  CHECKS 

SE  .  .  .  (1973)  ...  No.  5682 


An  Act  to  include  the  term  traveller's  check  or  cheque  within 
the  scope  of  the  general  laws  pertaining  to  crimes  against 
currency. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled  and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1.     Section  1  of  chapter  267  of  the  General 

2  Laws,  as  appearing  in  the  Tercentenary  Edition,  is  hereby 

3  amended  by  inserting  after  the  word  "property",  in  line 

4  9,  the  following  words:  —  or  an  instrument  described  as 

5  United  States  Dollar  Traveller's  Check  or  Checque,  pur- 

6  chased  from  a  bank  or  other  financially  responsible  insti- 

7  tution,  the  purpose  of  which  is  a  source  of  ready  money 

8  on  cashing  the  instrument  without  identification  other  than 

9  the  signature  of  the  purchaser. 

1  SECTION  2.     Section  8  of  chapter  267  of  the  General 

2  Laws,  as  appearing  in  the  Tercentenary  Edition,  is. here- 
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3  by  amended  by  inserting  after  the  word  "company"  in 

4  line  4,  the  following  words:  —  or  an  instrument  described 

5  as  a  United  States  Dollar  Traveller's  Check  or  Cheque, 

6  purchased  from  a  bank  or  other  financially  responsible 

7  institution,  the  purpose  of  which  is  a  source  of  ready 

8  money  on  cashing  the  instrument  without  identification 

9  other  than  the  signature  of  the  purchaser. 

1  SECTION  3.     Section  10  of  chapter  267  of  the  Gen- 

2  eral  Laws,  as  appearing  in  the  Tercentenary  Edition,  is 

3  hereby  amended  by  inserting  after  the  word  "aforesaid", 

4  in  line  5,  the  following  words:  —  or  an  instrument  de- 

5  scribed  as  a  United  State  Dollar  Traveller's  Check  or 

6  Checque,   purchased   from   a  bank   or   other  financially- 

7  responsible  institution,  the  purpose  of  which  is  a  source 

8  of  ready  money  on  cashing  the  instrument  without  identi- 

9  fication  other  than  the  signature  of  the  purchaser. 

1  SECTION  4.     Section  12  of  chapter  267  of  the  Gen- 

2  eral  Laws,  as  appearing  in  the  Tercentenary  Edition,  is 

3  hereby  amended  by  inserting  after  the  word  "company", 

4  in  line  4,  the  following  words:  —  or  an  instrument  de- 

5  scribed  as  a  United  States  Dollar  Traveller's  Check  or 

6  Cheque,    purchased   from    a   bank    or    other   financially 

7  responsible  institution,  the  purpose  of  which  is  a  source 

8  of  ready  money  on  cashing  the  instrument  without  identi- 

9  fication  other  than  the  signature  of  the  purchaser. 

1  SECTION  5.     Section  13  of  chapter  267  of  the  Gen- 

2  eral  Laws,  as  appearing  in  the  Tercentenary  Edition,  is 

3  hereby  amended  by  inserting  after  the  word  "company", 

4  in  lines  7  and  8,  the  following  words:  —  or  an  instrument 

5  described  as  a  United  States  Dollar  Traveller's  Check  or 

6  Cheque,    purchased    from    a    bank    or    other   financially 

7  responsible  institution,  the  purpose  of  which  is  a  source 

8  of  ready  money  on  cashing  the  instrument  without  identi- 

9  fication  other  than  the  signature  of  the  purchaser. 

1  SECTION  6.     Section  14  of  chapter  267  of  the  Gen- 

2  eral  Laws,  as  appearing  in  the  Tercentenary  Edition,  is 

3  hereby  amended  by  inserting  after  the  word  "banks",  in 

4  line  2,  the  following  words:  —  or  institutions. 

This  proposal  would  amend  several  sections  of  Chapter  267 
of  the  General  Laws  which  is  entitled  "Crimes  against  the  Cur- 
rency." The  sections  are  as  follows: 
Sec.  1  Forgery  of  records,  certificates,  etc. 
Sec.  8  Forging  bank  bill  or  note. 
Sec.  10  Passing  counterfeit  bill  or  forged  note. 
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Sec.  12  Having  counterfeit  bill  with  intent  to  utter,  etc. 

Sec.  13  Making  or  having  a  tool,  etc.,  for  counterfeiting,  etc. 

Sec.  14  Testimony  of  bank  officers  in  counterfeiting  cases,  etc. 

It  is  presently  a  criminal  act  to  forge  or  counterfeit  (with 
intent  to  injure  or  defraud)  various  instruments  and  documents 
including  a  "bond  or  writing  obligatory  .  .  .  bill  of  exchange 
.  .  .  promissory  note  for  the  payment  of  money  .  .  .  bank  bill 
or  promissory  note  payable  to  the  bearer  thereof  or  to  the  order 
of  any  person  issued  by  an  incorporated  banking  company  ..." 

In  addition  to  the  criminal  statutes  dealing  with  forgery  and 
counterfeiting,  it  has  been  held  that  any  forgery  which  is  not 
enumerated  in  the  statute  is  a  common  law  crime. 

In  1968  a  defendant  contended  that  the  possession  of  some 
counterfeit  $10.00  "bills"  i.e.  Federal  Reserve  notes  issued  by  the 
Federal  Reserve  bank,  or  purporting  to  be  so  issued,  was  not 
a  crime. 

In  Commonwealth  v.  Saville,  353  Mass.  458,  the  Supreme 
Judicial  Court  was  obliged  to  consider  the  question  in  rather 
painful  detail  and  resolved  the  matter  against  the  defendant 
despite  the  ingenious  argument  of  defense  counsel. 

Traveler's  Checks  are  such  that  to  acquire  them  in  a  lawful 
manner  value  must  be  paid  for  them  to  the  issuer,  usually  a 
bank  or  financial  organization  such  as  "American  Express." 
These  checks  are  freely  negotiated  as  currency  by  the  mere 
signature  of  the  owner  (i.e.  the  purchaser  of  the  checks). 
Obviously  the  signature  can  be  forged,  and  the  check  itself  can 
be  counterfeited  in  the  same  manner  as  any  bank  document  or 
Federal  Reserve  note. 

The  security  of  these  checks  should  be  protected,  and  there 
should  be  little  doubt  that  their  counterfeiting  or  the  forgery 
of  the  name  of  the  rightful  owner  ought  to  be  a  common  law 
crime.  To  avoid  any  confusion  or  doubt,  it  would  serve  a  use- 
ful purpose  to  enact  the  proposed  legislation.  It  will  make  it 
easier  to  obtain  convictions  of  persons  who  engage  in  this 
illicit  traffic. 

We  recommend  this  bill. 
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V.  TORTS 

A.  LIABILITY  OF  MEDICAL  PANELS 

HOUSE  .  .  .  (1973)  ...  No.  3068 


An  Act  granting  immunity  from  damages  to  physicians  and  hos- 
pitals AS  a  result  of  actions  taken  by  medical  committees. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Section  85N  of  chapter  231  of  the  General  Laws  is 

2  hereby  amended  by  adding  at  the  end  of  the  first  sentence 

3  of  section  85N,  inserted  by  chapter  242  of  the  acts  of 

4  1972,  the  following  words:  —  nor  shall  any  other  physi- 

5  cian  or  any  hospital  be  liable  in  any  civil  suit  for  damages 

6  on  account  of  any  acts,  omissions,  or  proceedings  of  any 

7  committee  of  the  medical  staff  of  any  licensed  hospital 

8  undertaken  or  performed  within  the  scope  of  the  duties 

9  of  such  committees. 

House  3068  would  amend  G.L.  c.  231  s.  85N  which  now 
reads: 

No  member  of  a  professional  society  or  of  a  duly  appointed 
committee  thereof,  or  a  duly  appointed  member  of  a  committee 
of  a  medical  staff  of  a  licensed  hospital  shall  be  liable  in  a  suit 
for  damages  as  a  result  of  his  acts,  omissions,  or  proceedings 
undertaken  or  performed  within  the  scope  of  his  duties  as  such 
committee  member,  provided  that  he  acts  in  good  faith  and  in 
the  reasonable  belief  that  based  on  all  of  the  facts  the  action  or 
inaction  on  his  part  was  warranted. 

by  adding  .  .  . 

nor  shall  any  other  physician  or  any  hospital  be  liable  in  any 
civil  suit  for  damages  on  account  of  any  acts,  omissions  or  pro- 
ceedings of  any  committee  of  the  medical  staff  of  any  licensed 
hospital  undertaken  or  performed  within  the  scope  of  the  duties 
of  such  committee. 

We  first  observe  that  this  statute,  as  it  now  exists,  applies  to 
lawyers,  doctors,  chiropractors,  optometrists,  psychiatrists,  psy- 
chologists, dentists,  accountants,  engineers,  and  architects  who 
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serve  as  members  of  committees  of  their  professional  societies  as 
well  as  those  doctors  who  serve  on  the  "tissue  committee"  or 
the  "qualifications"  committee  or  other  committees  of  the  med- 
ical staff  of  a  licensed  hospital. 

Departing  from  the  medical  aspect  for  a  moment,  we  observe 
that  the  purpose  of  this  1972  statute  was  to  protect  professional 
people  who  volunteer  for  committee  assignments  in  their  pro- 
fessional society,  bar  associations,  etc.,  from  Hability  while  they 
are  acting  to  improve  their  profession  and  its  standards  or  in 
the  public  interest.  These  committee  assignments  are  important, 
and  there  is  generally  no  compensation.  The  committee  mem- 
bers should  not  be  cowered  or  dissuaded  from  their  duty  by 
threats  of  law  suits  against  them  if  they  act  with  the  courage 
of  their  convictions  and  in  the  spirit  of  this  statute.  We  are 
even  aware  of  a  threat  to  sue  a  committee  member  if  a  matter 
was  reported  to  the  Attorney  General  for  possible  prosecution. 

The  proposed  amendment  expands  this  statute  into  an  area 
which  is  peculiar  certainly  to  the  medical  profession  and  even 
peculiar  to  that  part  of  the  medical  profession  which  is  on  the 
staff  of  a  licensed  hospital. 

We  are  of  the  opinion  that  if  a  member  of  the  "tissue"  com- 
mittee of  a  hospital  should  advise  a  physician  on  the  staff  that 
he  was  not  acting  in  accordance  with  accepted  practices,  the 
committee  member  would  be  protected  from  suit,  assuming  he 
acted  in  the  spirit  of  this  statute.  We  do  not  view  this  statute 
as  one  which  would  protect  the  doctor  who  fails  to  meet  ex- 
pected standards  in  case  of  a  malpractice  action  against  him 
based  in  part  on  the  findings  of  the  "tissue  committee."  We 
do  not  think  this  sort  of  statute  ought  to  be  expanded  in  that 
direction  nor  do  we  believe  that  the  hospital  should  be  clothed 
with  some  protective  armor  against  claims  when  it  is  discovered 
that  a  certain  doctor  has  not  been  acting  prudently.  The  lia- 
bility of  the  hospital  should  not  be  expanded,  and  we  believe 
that  appropriate  committee  procedures  will,  if  anything,  reduce 
liability. 

We  fear  that  the  proposed  language  can  be  interpreted  in 
such  a  way  so  that  the  public  interest  is  jeopardized.  We  op- 
pose it. 


P.D.   144  JUDICIAL  COUNCIL  169 

VI.  PROPERTY 

A.  TENANCIES  BY  THE  ENTIRETY  —  ABOLITION 

SENATE  .  .  .  (1973)  ...  No.  756 

An  Act  repealing  or  abolishing  tenancy  by  entirety. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Notwithstanding  any  provision  of  the  General  Laws  to 

2  the  contrary,  the  common  law  of  tenancy  by  entirety  and 

3  any  and  all  statutory  provisions  pertaining  thereto  are 

4  hereby  abolished  or  repealed.   All  present  recorded  deeds 

5  of  tenancy  by  the  entirety  must  be  modified  or  changed 

6  within  five  years   from  date.    Failure  to  modify  upon 

7  expiration  of  five   years   the   said  recorded   deed   auto- 

8  matically  becomes  deeds  as  tenants  in  common. 

HOUSE  .  .  .  (1973)  ...  No.  853 

An  Act  abolishing  tenancy  by  the  entirety. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1.     Section  7  of  chapter  184  of  the  General 

2  Laws  is  hereby  amended  by  striking  out  the  last  sentence, 

3  added  by  section  1  of  chapter  395  of  the  acts  of  1954. 

1  SECTION  2.     Said  chapter  is  hereby  further  amended 

2  by  striking  out  section  8,  as  amended  by  section  2  of  said 

3  chapter  395,  and  inserting  in  place  thereof  the  following 

4  section:  — 

5  Section  8.     Real  estate  including  any  interest  therein, 

6  may  be  transferred  by  a  person  to  himself  jointly  with 

7  another  person  in  the  same  manner  in  which  it  might  be 

8  transferred  by  him  to  another  person. 

1  SECTION  3.     This  act  shall  apply  only  to  conveyances 

2  effective  on  and  after  the  effective  date  of  this  act. 
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HOUSE  .  .  .  (1973^  ...  No.  4336 


An  Act  relative  to  the  preference  of  joint  tenancy  .over 
tenancy  by  the  entirety  in  certain  conveyances  of  real 
property. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1.     Chapter  184  of  the  General  Laws  is 

2  hereby  amended  by  striking  out  section  7,  as  most  recently 

3  amended  by  section  1  of  chapter  395  of  the  acts  of  1954, 

4  inserting  in  place  thereof  the  following  section:  — 

5  Section  7.     A  conveyance  or  devise  of  land  to  two  or 

6  more  persons  or  to  husband  and  wife,  except  a  mortgage 

7  or  a  devise  or  conveyance  in  trust,  shall  create  an  estate 

8  in  common  and  not  in  joint  tenancy,  unless  it  is  expressed 

9  in  such  conveyance  or  devise  that  the  grantees  or  devisees 

10  shall  take  jointly,  or  as  joint  tenants,  or  in  joint  tenancy, 

11  or  to  them  and  the  survivor  of  them,  or  unless  it  mani- 

12  festly  appears  from  the  tenor  of  the  instrument  that  it 

13  was  intended  to  create  an  estate  in  joint  tenancy.   A  con- 

14  veyance  or  devise  of  land  to  a  person  and  that  person's 

15  spouse  which  purports  to  create  tenancy  by  the  entirety 

16  shall  create  a  joint  tenancy  of  such  person  and  such  per- 

17  son's  spouse. 

1  SECTION   2.     Said   chapter    184    is   hereby   further 

2  amended   by   striking   out   section   8,    as   most   recently 

3  amended  by  section  2  of  chapter  395  of  the  acts  of  1954, 

4  and  inserting  in  place  thereof  the  following  section:  — 

5  Section  8.     Real  estate,  including  any  interest  therein, 

6  may  be  transferred  by  a  person  to  himself  jointly  with 

7  another  person  in  the  same  manner  in  which  it  might  be 

8  transferred  by  him  to  another  person. 

Under  the  provisions  of  G.L.  c.  184  sec.  7  (prior  to  1973) 
A  conveyance  or  devise  of  land  to  two  or  more  persons  or 
to  husband  and  wife,  except  a  mortgage  or  a  devise  or  convey- 
ance in  trust,  shall  create  an  estate  in  common  and  not  in  joint 
tenancy,  unless  it  is  expressed  in  such  conveyance  or  devise 
that  the  grantees  or  devisees  shall  take  jointly,  or  in  joint 
tenancy,  or  to  them  and  the  survivor  of  them,  or  unless  it  mani- 
festly appears  from  the  tenor  of  the  instrument  that  it  was 
intended  to  create  an  estate  in  joint  tenancy.  A  devise  of  land 
to  a  person  and  his  spouse  shall,  if  the  instrument  creating  the 
devise  expressly  so  states,  vest  in  the  devisees  a  tenancy  by  the 
entirety.     ("Emphasis  Supplied") 
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A  conveyance  is,  of  course,  a  grant  of  title  by  a  deed  while 
a  devise  is  the  transfer  of  title  under  the  provisions  of  a  will. 

The  law  has  for  no  less  than  fifty  years  supported  the  prin- 
ciple that  when  property  is  conveyed  to  husband  and  wife 
jointly,  they  hold  their  title  as  tenants  by  the  entirety.  This  was 
changed  in  1973. 

It  is  to  be  noted  that  if  the  deed  of  conveyance  reads  "to 
John  Smith  and  Mary  Smith,  husband  and  wife"  they  will  hold 
title  as  tenants  in  common.  Something  must  be  included  in 
the  deed  to  create  a  joint  tenancy,  or  a  tenancy  in  common 
will  result. 

A  tenant  in  common  owns  an  undivided  interest  in  the  prop- 
erty, and  each  tenant  in  common  shares  in  the  control  and 
profits  of  the  property. 

In  a  tenancy  by  the  entirety  the  husband  has  "control."  The 
extent  of  this  "control"  might  be  demonstrated  by  the  state- 
ment in  the  decision  of  Purple  v.  Purple,  354  Mass.  770  (1968), 
which  involved  the  taking  of  property  held  by  Mr.  and  Mrs. 
Purple  as  tenants  by  the  entirety.  When  the  money  award  was 
received.  Mrs.  Purple  attempted  to  prevent  Mr.  Purple  from 
disposing  of  it.  The  Supreme  Judicial  Court  upheld  a  final 
decree  which  provided  that  these  funds  should  be  deposited  in 
a  bank  in  the  names  of  husband  and  wife,  tenants  by  the  en- 
tirety, and  that  the  interest  was  to  be  paid  to  the  husband  with 
the  principal  to  be  paid  to  the  survivor  of  the  two.  The  decree 
further  provided  that  if  Mr.  and  Mrs.  Purple  became  divorced, 
and  upon  the  finality  of  that  divorce,  the  funds  were  to  be 
divided  equally  between  the  two  of  them. 

In  Bernatavicius  v.  Bernatav ictus,  259  Mass.  486  (1927), 
the  Supreme  Judicial  Court  held  that  an  absolute  divorce  brings 
the  tenancy  by  the  entirety  to  an  end,  and  a  tenancy  in  com- 
mon replaces  it.  In  many  cases  the  divorced  parties  sell  the 
property  and  divide  the  proceeds  as  an  alternative  to  the  more 
costly  procedure  of  partition  and  sale  to  which  each  of  them 
is  entitled  as  a  tenant  in  common. 

To  again  demonstrate  the  features  of  the  tenancy  by  the 
entirety,  it  was  held  in  Peter  v.  Sacker,  111  Mass.  383  (1930), 
that  a  lease  by  the  wife  (in  a  tenancy  by  the  entirety)  gave  no 
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rights  to  the  tenant  as  only  the  husband  could  give  the  lease 
and  collect  the  rent. 

Senate  756  would  clearly  prevent  those  who  might  want  to 
create  a  tenancy  by  the  entirety,  either  by  deed  or  by  will,  from 
so  doing. 

We  take  notice  here  of  the  widespread  if  not  almost  universal 
practice  of  conveyancers  and  lawyers  in  preparing  deeds  to 
husband  and  wife  in  such  a  way  that  they  become  tenants  by 
the  entirety.  It  is  reasonable  to  assume  that  a  large  majority 
of  these  spouses  do  not  appreciate  that  there  is  a  choice  in  the 
matter. 

One  motive  for  choosing  to  hold  title  with  a  spouse  either 
as  a  tenant  by  the  entirety  or  as  a  joint  tenant  is  the  possible 
inheritance  tax  benefit  available  under  G.L.  c.  65  sec.  1 : 
In   case   of   any  beneficial   interest   arising   or   accruing  by 
survivorship  of  a  husband  or  wife  in  a  tenancy  by  the  entir&ty 
or  joint  tenancy  in  a  single  family  residential  property  occupied 
by  such  husband  and  wife  as  a  domicile,  there  shall  be  allowed 
an  exemption  of  such  property  to  the  extent  of  its  value,  and 
in  multiple  family  residential  property  so  occupied  there  shall 
be  allowed  an  exemption  of  such  property  to  the  extent  of 
twenty-five  thousand  dollars  of  its  value. 

If  the  husband  should  die  owning  a  one-half  undivided  inter- 
est as  a  tenant  in  common,  the  exemption  would  not  be  avail- 
able. 

However,  if  the  husband  should  be  merely  a  joint  tenant, 
and  not  a  tenant  by  the  entirety,  the  exemption  would  be  avail- 
able. 

As  it  is  also  our  experience  that  husband  and  wife  often 
select  a  tenancy  by  the  entirety  because  they  are  told  title  will 
automatically  pass  to  the  survivor  of  the  two  of  them,  we  think 
it  is  necessary  to  note  the  language  in  Smith  v.  Smith,  313 
Mass.  687,  at  695,  where  it  is  said: 

"A  mere  joint  tenancy  would  not  assure  that  result,  since 
thereunder  [i.e.  a  joint  tenancy}  either  of  the  parties  could  con- 
vey his  or  her  interest  subject  to  the  statutory  rights  of  the 
other,  and  either  could  compel  a  partition  by  sale  or  division 
of  the  property.  G.L.  (Ter.  Ed.)  c.  241  sec.  1.  That  would 
not  effectuate  the  expressed  intent  of  the  parties  in  the  present 
case,  that  in  the  case  of  the  death  of  one  the  property  should 
'automatically  pass  to  the  other,'  " 
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If  one  spouse  conveyed  his  interest  as  a  joint  tenant  to  a 
third  party,  the  remaining  spouse  and  the  third  party  would 
be  tenants  in  common. 

The  fact  that  the  rights  of  curtsey  and  dower  now  only 
apply  to  property  held  at  the  time  of  death  (G.L.  c.  189  sec. 
1)  since  1966  may  be  of  passing  interest  in  this  discussion. 

The  total  abolition  of  tenancy  by  the  entirety  under  wills 
or  conveyances,  either  by  common  law  or  by  statute,  is  what 
this  statute  requires.  This  proposal  also  appears  to  require 
all  existing  deeds  on  record  (it  does  not  specify  wills  or  un- 
recorded deeds)  to  be  modified  within  five  years.  Failure  to 
"modify"  would  result  in  a  tenancy  in  common. 

New  Law 

By  Acts,  1973  ch.  210,  there  was  an  amendment  to  G.L. 
c.  184  sec.  7  which  provides: 

A  conveyance  or  devise  of  land  to  a  person  and  his  spouse 
which  expressly  states  that  the  grantees  or  devisees  shall  take 
jointly,  or  as  joint  tenants,  or  in  joint  tenancy,  or  to  them  and 
the  survivor  of  them  shall  create  an  estate  in  joi(nt  tenancy  and 
not  a  tenancy  by  the  entirety.  In  a  conveyance  or  devise  to 
three  or  more  persons,  words  creating  joint  tenancy  shall  be 
construed  as  applying  to  all  of  the  grantees,  or  devisees,  regard- 
less of  marital  status,  unless  a  contrary  intent  appears  from  the 
tenor  of  the  instrument. 

It  is  noted  that  this  new  provision  of  G.L.  c.  184  sec.  7  is 
applicable  to  conveyances  or  devises  made  after  its  effective 
date  in  1973. 

House  4336  and  Senate  853  appear  to  have  the  purpose  of 
eliminating  tenancies  by  the  entirety  and  substituting  joint 
tenancies  for  them.  Both  of  these  bills  would  eliminate  the 
last  part  of  G.L.  c.  184  sec.  8  which  permits  one  person  to 
give  a  deed  to  himself  and  his  spouse  to  create  a  tenancy  by 
the  entirety  instead  of  deeding  first  to  a  straw  and  having  the 
straw  give  the  second  deed  creating  the  tenancy  by  the  entirety. 

It  would  appear  that  both  House  4336  and  Senate  853  are 
not  intended  to  have  any  retroactive  effect  while  Senate  753 
would  definitely  have  a  serious  retroactive  question. 

We  recommend  a  further  revision  of  G.L.  (Ter.  Ed.)  c.  184 
s.  8  and  9  as  most  recently  amended  by  Acts,  1973  ch.  210, 
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which  completely  eliminates  tenancies  by  the  entirety  after  the 
effective  date  of  the  proposed  statute  and  with  no  retroactive 
effect. 

A  husband  or  wife  may  still  take  title  in  his  or  her  individual 
name  in  which  case  the  survivor  would  not  "automatically" 
get  title  and  would  not  get  the  inheritance  tax  exemption  under 
G.L.  c.  65  s.  1. 

The  result  of  our  recommendation  would  put  the  property 
under  the  joint  control  of  both  spouses  instead  of  under  the 
control  of  the  husband.  Unlike  the  common  situation  at  pres- 
ent, with  tenancies  by  the  entirety,  the  wife  (or  husband)  could 
call  for  partition  or  convey  her  interest  to  a  third  part  at  any 
time. 

Clearly  this  measure  would  require  conveyancers  and  law- 
yers to  be  consulted  for  more  detailed  advice  when  spouses 
were  about  to  take  title  to  property. 

The  recommended  change  will  have  little  practical  effect 
on  the  situation  after  a  divorce.  We  wish  to  stress  that  the 
recommended  statute  would  have  no  retroactive  application. 


1974  DRAFT  ACT 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

SECTION  1.  Chapter  184  of  the  General  Laws  is  hereby 
amended  by  striking  out  Section  7  thereof,  as  amended,  and 
inserting  in  place  thereof  the  following  section: 

Section  7.  A  conveyance  or  devise  of  land  to  two  or  more 
people,  except  a  mortgage  or  a  devise  or  conveyance  in  trust, 
shall  create  an  estate  in  common  and  not  in  joint  tenancy,  un- 
less it  is  expressed  in  such  conveyance  or  devise  that  the  grantees 
or  devisees  shall  take  jointly,  or  as  joint  tenants,  or  in  joint 
tenancy,  or  to  them  and  the  survivor  of  them,  or  unless  it  mani- 
festly appears  from  the  tenor  of  the  instrument  that  it  was  in- 
tended to  create  an  estate  in  joint  tenancy.  In  a  conveyance  or 
devise  to  three  or  more  persons,  words  creating  a  joint  tenancy 
shall  be  construed  as  applying  to  all  of  the  grantees,  or  devisees, 
regardless  of  marital  status,  unless  a  contrary  intent  appears  from 
the  tenor  of  the  instrument.    \  conveyance  or  mortgage  or 
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devise  of  land  after  January  1,  1975  to  two  persons  which 
purports  to  create  a  tenancy  by  the  entirety  shall  create  a  joint 
tenancy  in  the  grantees  irrespective  of  the  marital  status  of  the 
grantees  at  any  time.  A  mortgage  to  two  or  more  persons  shall 
create  a  joint  tenancy  unless  it  manifestly  appears  from  the 
instrument  that  a  tenancy  in  common  was  intended. 

SECTION  2.  Chapter  184  of  the  General  Laws,  as  amended, 
is  hereby  amended  by  striking  out  Section  8  thereof,  and  sub- 
stituting the  following: 

Section  8.  Real  estate,  including  any  interest  therein,  may 
be  transferred  by  a  person  to  himself  with  another  person,  or 
persons,  in  the  same  manner  hi  which  it  might  be  tralnsferred 
by  him  to  another  person,  or  persons. 

Opinion  of  Judge  Alfred  L.  Podolsk! 

Judge  Podolski  differs  with  the  opinion  of  the  majority  of 
the  Judicial  Council  and  is  opposed  to  the  aboHtion  of  tenan- 
cies by  the  entirety.  Even  in  view  of  the  prospective  appHca- 
tion  of  the  proposed  statute  to  such  transfers  of  property  and 
devises  which  may  be  made  after  the  effective  date  of  the 
statute,  Judge  Podolski  observes  that  thousands  of  homes  in 
Massachusetts  are  held  under  a  tenancy  by  the  entirety,  and 
the  abohtion  of  such  a  tenancy  may  cast  doubt  on  such  titles. 

Judge  Podolski  expresses  the  further  opinion  that  the  pro- 
posed legislation  would  prevent  those  who  choose  a  tenancy 
by  the  entirety,  which  has  been  in  existence  for  generations, 
from  exercising  their  free  choice. 


See  House  4904  of  1974. 
See  House  3755  of  1974. 
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VII.  THE  EXECUTIVE 
BRANCH 


a[ljp  OlommonuiPaUlj  of  illaasarl|UBPlta 


1973  Resolve 


CHAP.  6     Resolve  providing  for  an  investigation  by  the  judicial 

COUNCIL  RELATIVE  TO  THE  TRANSITION  OF  THE  EXECUTIVE 
BRANCH  OF  STATE  GOVERNMENT. 

Resolved,  That  the  judicial  council  be  requested  to  investigate 
the  subject  matter  of  chapter  eight  hundred  and  forty-four  of 
the  acts  of  nineteen  hundred  and  sixty-seven,  making  the  terms 
of  certain  department  heads  and  others  coterminous  with  that  of 
the  governor,  and  chapter  seven  hundred  and  four  of  the  acts  of 
nineteen  hundred  and  sixty-nine,  establishing  a  governor's  cab- 
inet, and  the  feasibility  of  providing  for  the  orderly  transition 
of  the  executive  branch  of  state  government  from  one  admin- 
istration to  the  next,  and  to  include  its  conclusions  and  its 
recommendations,  if  any,  in  relation  thereto,  together  with  drafts 
of  such  legislation  as  may  be  necessary  to  give  effect  to  the 
same,  in  its  annual  report  for  the  current  year. 

Approved  March  30,  1973. 
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An  Executive  Transition  Statute 

The  Governor's  Cabinet 

Under  the  provisions  of  G.L.  c.  6  sec.  17A: 

"There  is  hereby  established   a  cabinet,   which   shall  serve 
directly  under  the  governor." 

The  statute  further  provides  for  the  membership  in  the 
cabinet  by  various  secretaries  and  other  officers  of  the  execu- 
tive department  as  the  governor  may  from  time  to  time  desig- 
nate. 

By  other  provisions  of  G.L.  c.  6 A  the  several  executive 
offices  (the  holders  of  each  of  which  shall  serve  directly  under 
the  governor)  are  provided  for.  They  are  communities  and 
development,  consumer  affairs,  educational  affairs,  environ- 
mental affairs,  human  services,  elder  affairs,  manpower  affairs, 
public  safety  and  transportation,  and  construction. 

Each  of  these  offices  is  headed  by  a  secretary  "who  shall  be 
appointed  by  and  serve  at  the  pleasure  of  the  governor." 

We  are  mindful  that  there  are  various  proposals  for  "re- 
organization" of  the  state  government  but  conclude  that  the 
cabinet  arrangement  will  not  be  significantly  altered. 

The  Coterminous  Act 

By  Chapter  844  of  the  Acts  of  1967  many  statutes  were 
amended  in  such  a  fashion  as  to  provide  that  certain  state 
officers  or  groups  of  state  officers  would  no  longer  serve  a 
term  of  a  specified  number  of  years  but  rather  would  serve  a 
term  which  was  "coterminous"  with  that  of  the  Governor. 

An  analysis  of  this  recent  statute  is  found  in  Opinion  of  the 
Justices  to  the  Acting  Governor,  356  Mass.  814. 

The  effect  of  this  statute  and  the  statute  creating  the  cabinet 
was  to  establish  an  "administration"  so-called  which  would  be 
identified  with  the  particular  governor,  serve  with  him,  and 
terminate  its  service  at  the  end  of  the  governor's  term. 
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The  statute,  Section  23  of  c.  844  of  the  Acts  of  1967  defines 
the  word  "coterminous"  as  follows:  — 

"  'Coterminous',  shall  mean,  when  applied  to  the  term  of 
office  of  a  person  appointed  by  the  governor,  the  period  from 
the  date  of  appointment  and  qualification  to  the  end  of  the  term 
of  said  governor;  provided  that  such  person  shah  serve  untU  his 
successor  is  appointed  and  qualified;  and  provided,  further, 
that  the  governor  may  remove  such  person  at  any  time,  subject 
however  to  the  condition  that  if  such  person  receives  notice  of 
the  termination  of  his  appointment  he  shall  have  the  right,  at 
his  request,  to  a  hearing  within  thirty  days  from  receipt  of  such 
notice  at  which  hearing  the  governor  shall  show  cause  for  such 
removal,  and  that  during  the  period  following  receipt  of  such 
notice  and  until  final  determination  said  person  shall  receive  his 
usual  compensation  but  shall  be  deemed  suspended  from  his 
office." 


The  Transition 

In  the  past  the  inauguration  of  a  new  governor  has  not  al- 
ways resulted  in  a  "house-cleaning"  in  state  government.  Many 
lesser  officials,  commissioners,  department  heads,  the  registrar 
of  motor  vehicles,  etc.,  continued  to  hold  office  under  the  new 
governor  until  the  expiration  of  their  specified  term  —  one 
more  year,  or  even  four  more  years,  or  until  a  successor  was 
appointed. 

The  end  of  the  term  of  our  present  governor  will  signal  the 
first  occasion  when  a  general  over-turn  in  top  level  personnel 
could  take  place. 

The  lessons  of  history  indicate  that  there  are  more  new  faces 
when  the  top  executive  post  goes  to  an  individual  from  the 
party  outside  the  administration.  The  opportunity  for  change 
exists  even  when  the  administration  continues  to  represent  the 
same  political  party. 

Never  before  have  we  in  Massachusetts  faced  the  necessity 
to  make  provisions  for  the  orderly  transition  of  the  personnel 
of  the  top  administrative  levels.  It  is  necessary  to  enact  legis- 
lation reasonably  soon  in  order  to  make  this  transition  a  smooth 
one.  It  is  desirable  that  there  be  no  disruption  in  vital  services 
of  government  during  any  sort  of  interregnum. 
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The  Federal  Plan 

Under  the  provisions  of  Title  3  U.S.C.A.  sec.  102  there  is 
a  "Presidential  Transition  Act"  which  was  enacted  in  1963. 
The  purpose  of  this  act  is  to  promote  the  orderly  transfer  of 
the  executive  power  in  connection  with  the  expiration  of  the 
term  of  office  of  a  president  and  the  inauguration  of  a  new 
president. 

It  is  recognized  by  Congress  that  "any  disruption  occasioned 
by  the  transfer  of  executive  power  could  produce  results  detri- 
mental to  the  safety  and  well-being  of  the  United  States  and 
its  people." 

To  promote  the  orderly  transition  at  the  federal  level,  the 
Administrator  of  General  Services  is  authorized  to  provide 
services  and  facilities  upon  the  request  of  the  President-elect 
and  Vice-President-elect  after  consultation.  These  faciUties  in- 
clude compensation  and  can  be  summarized  as  follows: 

1.  Suitable  office  space,  appropriately  equipped  with  furni- 
ture, furnishings,  office  machines  and  equipment  for  the 
President-elect  and  Vice-President-elect  "at  such  places  within 
the  United  States"  as  they  shall  designate. 

2.  Payment  of  compensation  to  office  staffs,  or  assignment 
of  government  personnel  for  temporary  duty. 

3.  Payment  for  certain  experts  and  consultants. 

4.  Payment  for  certain  travel  expenses. 

5.  Communications  services. 

6.  Expenses  for  printing  and  binding. 

7.  Reimbursement  for  postage. 

With  the  results  of  the  state  election  normally  known  by 
November  10th  in  the  election  year,  it  seems  to  us  quite  neces- 
sary that  the  General  Court  give  attention  to  legislation  pat- 
terned after  the  federal  statute  and  designed  to  accomplish 
the  same  purpose  of  the  "Presidential  Transition  Act  of  1963." 
The  newly  elected  governor  and  his  top  administrators  and 
their  staff  will  have  much  to  accompHsh  between  election  day 
in  November  and  Inauguration  Day  in  January  of  the  follow- 
ing year. 
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It  seems  reasonable  that  the  commissioner  of  administration 
is  the  appropriate  officer  to  make  an  analysis  of  what  sort  of 
facilities  can  be  made  available  to  a  governor-elect  and  his 
administration  for  a  short  period  of  time,  what  regular  state 
employees  can  be  temporarily  assigned  to  the  incoming  admin- 
istration, and  to  what  extent  an  appropriation  ought  to  be 
made  for  suitable  office  space,  furnishings,  compensation  of 
temporary  staff  not  already  on  the  state  payroll,  and  for  travel, 
communications,  postage  and  other  incidental  costs. 

We  do  not  feel  qualified  to  advise  the  specifics  of  the  legis- 
lation which  is  necessary  but  have  in  a  general  way  tried  to 
indicate  that  this  matter  deserves  early  attention  from  both 
the  executive  and  legislative  branches. 
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January,  1975 

THE  HONORABLE  MICHAEL  S.  DUKAKIS 
Governor  of  Massachusetts 

Dear  Governor  Dukakis: 

In  accordance  with  the  provisions  of  Section  34A  of  the  Gen- 
eral Laws,  we  have  the  honor  to  transmit  the  Fiftieth  Report  of 
the  Judicial  Council  for  the  year  1974. 

THOMAS  D.  BURNS 
LAWRENCE  F.  FELONEY 
JACOB  LEWITON 
FREDERICK  M.  MYERS,  JR. 
ALFRED  L.  PODOLSKI 
WILLIAM  I.  RANDALL 
PAUL  T.  SMITH 
JACOB  J.  SPIEGEL 
BERGE  TASHJIAN 
JAMES  L.  VALLELY 
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JUDICIAL  COUNCIL 

G.L.  (Ter.  Ed.)  Chapter  221,  §§  34A-34C 

The  Judicial  Council  Was  Established  To  Make  A  Continuous 
Independent  Study  Of  The  Organization,  Procedure,  And  Prac- 
tice Of  The  Courts. 

The  Council  Makes  Recommendations  Requested  By  The  Leg- 
islature And  Suggests  Improvements  In  The  Administration  Of 
Justice. 

Statutory  Authority 

Section  34A.  There  shall  be  a  Judicial  Council  for  the  continuous 
study  of  the  organization,  rules  and  methods  of  procedure  and  practice  of 
the  judicial  system  of  the  Commonwealth,  the  work  accomplished,  and  the 
results  produced  by  that  system  and  its  various  parts.  Said  council  shall  be 
composed  of  the  chief  justice  of  the  supreme  judicial  court  or  some  other 
justice  or  former  justice  of  that  court  appointed  from  time  to  time  by  him; 
the  chief  justice  of  the  superior  court  or  some  other  justice  or  former  justice 
of  that  court  appointed  from  time  to  time  by  him;  the  judge  of  the  land 
court  or  some  other  judge  or  former  judge  of  that  court  appointed  from 
time  to  time  by  him;  the  chief  justice  of  the  municipal  court  of  the  city  of 
Boston  or  some  other  justice  or  former  justice  of  that  court  appointed  from 
time  to  time  by  him;  one  judge  of  a  probate  court  in  the  Commonwealth 
and  one  justice  of  a  district  court  in  the  Commonwealth  and  not  more  than 
four  members  of  the  bar  all  to  be  appointed  by  the  governor,  with  the 
advice  and  consent  of  the  executive  council.  The  appointment  by  the  gover- 
nor shall  be  for  such  periods  not  exceeding  four  years,  as  he  shall  deter- 
mine. 

Section  34B.  The  Judicial  Council  shall  report  annually  on  or  before 
December  first  to  the  governor  upon  the  work  of  the  various  branches  of 
the  judicial  system.  Said  council  may  also  from  time  to  time  submit  for  the 
consideration  of  the  justices  of  the  various  courts  such  suggestions  in  regard 
to  rules  of  practice  and  procedure  as  it  may  deem  advisable. 

Section  34 C.  No  member  of  said  council,  except  as  hereinafter  pro- 
vided, shall  receive  any  compensation  for  his  services,  but  said  council  and 
the  several  members  thereof  shall  be  allowed  from  the  state  treasury  out  of 
any  appropriation  made  for  the  purpose  such  expenses  for  clercial  and 
other  services,  travel  and  incidentals  as  the  governor  and  council  shall 
approve.  The  secretary  of  said  council,  whether  or  not  a  member  thereof, 
shall  receive  from  the  Commonwealth  a  salary  of  ten  thousand  dollars. 
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CHANGES  IN  MEMBERSHIP  OF 
THE  COUNCIL  IN  1974 

Over  the  course  of  the  year,  three  members  of  the  Judicial 
Council  retired.  Chairman  John  V.  Spalding,  former  Associate 
Justice  of  the  Supreme  Judicial  Court  served  as  Chairman  from 
197 1,  the  time  of  his  designation,  until  June  of  1974. 

Livingston  Hall,  Professor  of  Law  at  Harvard  Law  School 
served  many  years  with  the  Council.  He  was  appointed  in  1955 
and  remained  a  very  active  member  throughout  his  nineteen 
years  with  the  Council.  At  the  end  of  his  term,  he  was  Chairman 
of  the  Judicial  Council. 

Hon.  Arthur  A.  Thomson  had  been  with  the  Council  since 
1955.  His  service  with  the  Council  ended  with  his  retirement  as 
presiding  justice  of  the  Central  District  Court  at  Haverhill. 

NEW  MEMBERS  OF  THE  COUNCIL 

Hon.  Lawrence  F.  Feloney,  Judge  of  the  Third  District  Court 
in  Cambridge,  and  Berge  Tashjian,  Esq.,  of  Westboro,  were 
appointed  by  the  Governor  as  members  during  the  latter  months 
of  the  year.  Hon.  Jacob  J.  Spiegel  a  former  justice  of  the 
Supreme  Judicial  Court  was  designated  by  Chief  Justice  Tauro 
as  a  member  of  the  Council  late  in  1974. 
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An  Act  allowing  pubhc  inspection  of 
records  of  delinquency  cases 
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semination of  criminal  records 

Resolve  providing  for  simplification  of 
limitations  of  actions  for  recovery  of 
land  and  facilitating  conveyancing  of 
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for  the  assertion  of  paternal  responsi- 
bility   

Resolve  relative  to  the  protection  of  chil- 
dren in  divorce  actions 
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Resolve  relative  to  abolishing  the  doc- 
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a  husband  for  debts  incurred  by  his 
wife  in  the  conduct  of  her  own  business 

Resolve  relative  to  the  estate  plan  of  a 
ward  by  a  conservator  or  guardian  .  .  . 

Resolve  relative  to  establishing  within  the 
probate  courts  a  probate  division  and  a 
family  division 

Resolve  relative  to  the  admissibility  of  lie 
detector  tests  as  evidence  in  the  courts 
of  the  commonwealth 

Resolve  relative  to  providing  a  limitation 
of  four  years  for  the  accrual  of  actions 
for  deficiency,  neglect,  error  or  omis- 
sion in  improvements,  etc 
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Resolve  relative  to  providing  that  an 
executor  or  administrator  shall  be  held 
to  answer  to  an  action  by  a  creditor  of 
the  deceased  commenced  one  month 
after  the  date  said  executor  or  adminis- 
trator has  filed  his  official  bond 

Resolve  relative  to  redefining  the  powers 
of  the  Judicial  Council 

Resolve  relative  to  repealing  certain  pro- 
cedures in  eminent  domain  takings   .  . 

Resolve  relative  to  providing  that  any 
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An  Act  further  regulating  the  conduct  of 
certain  municipal  employees 

Resolve  relative  to  authorizing  the  imme- 
diate cremation  and  burial  of  certain 
deceased  persons 

Resolve  relative  to  further  regulating 
the  conduct  of  certain  municipal  em- 
ployees 

Resolve  relative  to  providing  indemnifi- 
cation for  certain  claims  against  per- 
sons caring  for  children  placed  in  their 
homes  by  the  division  of  family  and 
children's  services  or  agency  licensed 
by  the  division 


*These  bills  and  resolves  are  not  contained  herein,  but  are  relative  to  the  bills  which 
are  on  the  pages  listed. 
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GENERAL  OBSERVATIONS 

ON  THE  JUDICIAL  SYSTEM 

Pursuant  to  our  statutory  assignment  to  make  a  study  of  the 
judicial  system  of  the  Commonwealth  and  the  results  produced 
by  that  system,  we  have  some  general  observations  to  make  in 
addition  to  those  which  may  be  made  in  connection  with  the 
various  specific  legislative  and  other  matters  which  we  have 
studied  during  the  past  year. 

(1)      The  Powers  and  Duties  of  the  Chief  Justice  of 
The  Superior  Court 

In  our  49th  Report  for  1973,  we  set  forth  the  recommenda- 
tion that  if  there  was  doubt  as  to  the  administrative  powers  of 
the  Chief  Justice  of  the  Superior  Court,  a  statute,  in  a  single 
sentence  could  provide:  — 

"The  Chief  Justice  shall  have  general  superintendence  of  the 
Superior  Court." 

The  concept  of  "general  superintendence"  is  found  in  Chap- 
ter 707  of  the  Acts  of  1956  which  is  incorporated  in  the  Gen- 
eral Laws,  Chapter  211,  §  3  which  provides,  among  other 
things:  — 

".  .  .  the  justices  of  the  Supreme  Judicial  Court  shall  also  have 
general  superintendence  of  the  administration  of  all  courts  .  .  ." 

In  the  exercise  of  this  power  of  "general  superintendence", 
the  justices  of  the  Supreme  Judicial  Court:  — 

"may  issue  such  writs,  summonses  and  other  processes  and  such 
orders,  directions,  and  rules  as  may  be  necessary  or  desirable  for 
the  furtherance  of  justice,  the  regular  execution  of  the  laws,  the 
improvement  of  the  administration  of  such  courts,  and  the 
securing  of  their  proper  and  efficient  administration.  Nothing 
herein  contained  shall  affect  existing  law  governing  the  selection 
of  officers  of  the  courts,  or  limit  the  existing  authority  of  the 
officers  thereof  to  appoint  administrative  personnel." 

Our  recommendation  seems  to  have  been  misunderstood  by 
some.  We  believe  that  it  was  unwise  to  grant  a  small  amount  of 
statutory  authority  to  the  Chief  Justice  of  the  Superior  Court 
thus  leaving  his  general  authority  open  to  question.  It  would  be 
much  more  suitable  to  give  a  legislative  grant  of  the  power  of 
"general  superintendence"  to  the  Chief  Justice  of  the  Superior 
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Court.  The  exercise  of  such  a  power  would  be  subject  to  the 
ultimate  authority  of  the  Supreme  Judicial  Court. 

Our  1973  Report  contained  the  following  statement:  — 

"Logic  and  sound  management  practice  simply  demand  that  if 
there  is  to  be  anyone  with  general  superintendence  over  the 
Superior  Court  and  administrative  authority  in  the  first  instance, 
that  person  is  and  should  be  the  Chief  Justice  of  the  Superior 
Court." 

We  noted  that  by  tradition  the  Superior  Court  is  a  "collegiate 
judicial  tribunal"  and  in  this  respect  it  is  vastly  different  from 
the  system  of  District  Courts  and  the  system  of  Probate  Courts 
where  a  different  method  of  administration  might  be  suggested. 

A  bill  (House  no.  3160)  has  been  filed  for  the  1975  session 
of  the  General  Court  which  conforms  to  the  recommendations 
in  our  49th  Report. 

(2)      The  Powers  and  Duties  of  the  Chief  Judge  of 
the  Probate  Courts 

Because  the  system  of  Probate  Courts  requires  a  more  uni- 
form method  of  administration  and  because  it  is  less  common 
(but  not  unusual)  for  Probate  judges  to  sit  in  courtrooms  out- 
side their  own  county  such  as  is  usual  and  common  for  a  Supe- 
rior Court  judge,  there  has  been  a  trend  for  centralization  of  the 
management  aspects  of  the  Probate  Court  system.  The  first  step 
in  this  trend  was  the  administrative  committee  of  the  Probate 
Courts.  Following  the  success  of  this  idea,  a  Chief  Justice  of  the 
Probate  Courts  was  appointed.  Under  the  present  Chief  Justice, 
uniform  practices  and  rules  have  been  adopted  or  are  in  the  proc- 
ess of  being  adopted. 

The  staffing  of  the  Probate  offices  by  means  of  the  election  of 
registers  of  Probate  for  the  several  counties,  and  the  appoint- 
ment of  assistant  registers  and  other  personnel  has  the  tendency 
to  produce  different  approaches  to  the  handling  of  Probate  busi- 
ness. In  the  past,  there  have  been  instances  where  customs  and 
practices  followed  in  one  county  were  held  to  be  entirely  inap- 
propriate in  another  county  located  not  too  distant.  That  which 
might  be  accepted  in  Middlesex  County  at  Cambridge  might  be 
rejected  at  Dedham  in  Norfolk  County.  All  of  this  creates  con- 
fusion, uncertainty,  and  public  inconvenience  and  even  occa- 
sional hardship. 
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For  these  reasons  it  is  advisable  to  strengthen  the  administra- 
tive powers  of  the  Chief  Judge  of  the  Probate  Courts. 

We  have  seen  that  this  approach  is  entirely  workable  and  in 
the  public  interest.  The  Chief  Justice  of  the  District  Court  sys- 
tem has  been  granted  broad  administrative  powers  of  this  sort, 
and  the  judicious  use  of  these  powers,  with  due  consultation 
with  the  justices  of  the  District  Courts,  has  produced  many  ben- 
efits to  the  public  and  to  the  District  Court  system. 

By  way  of  a  concluding  observation,  we  again  note  that  each 
District  Court  and  each  Probate  Court  has  always  been  consi- 
dered a  separate  institution  with  a  geographically  limited  juris- 
diction. Customs  and  practices  developed  in  different  ways  in 
different  places.  The  Superior  Court  was  always  considered  as 
one  single  court  with  state-wide  jurisdiction  and  one  set  of  rules. 
This  may  explain  why  District  and  Probate  Courts  seemed  to 
have  a  lesser  appearance  of  dependence  on  their  counterparts 
than  did  the  justices  of  the  Superior  Court  who  always  consi- 
dered their  relationship  as  one  of  collegiate  inter-dependence. 

We  have  noted  that  Senate  Bill  No.  886  of  1975  will  be  con- 
sidered by  the  General  Court.  This  bill  grants  additional  admin- 
istrative authority  to  the  Chief  Judge  of  Probate  Courts. 

(3)      Phasing  out  the  Office  of  Special  Justice  in 
the  District  Courts 

The  Judicial  Council  has  continued  to  urge  the  phasing  out 
of  special  justices  of  the  District  Courts.  Those  special  justices 
who  wish  to  remain  judicial  officers  would  have  to  give  up  the 
practice  of  law.  Those  who  wished  to  remain  lawyers  would 
have  to  give  up  judicial  office.  Legislation  which  would  provide 
adequately  for  the  manning  of  the  District  Courts  should  be 
designed  to  provide  for  full-time  circuit  justices,  as  necessary, 
and  should  be  such  as  to  eliminate  any  further  appointments  of 
special  justices. 

Although  the  special  justices  who  now  are  appointed  hold 
their  office  during  their  good  behavior  under  the  Massachusetts 
constitution,  there  is  no  constitutional  principle  which  guaran- 
tees to  them  that  as  judges,  they  shall  always  have  the  right  to 
practice  law. 

The  public  interest  is  not  served  by  the  preservation  of  the 
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special  justice  concept.  It  should  be  phased  out  as  quickly  as 
possible.  Our  comments  do  not  reflect  on  any  individual  special 
justice.  It  is  the  principle  which  is  no  longer  tenable.  Every  spe- 
cial justice  who  wishes  to  remain  a  judicial  officer  should  be 
given  every  reasonable  opportunity  to  do  so,  to  the  extent  the 
Governor  deems  appropriate. 

(4)      Temporary  Service  by  Certain  Retired  Justices 

and  Judges 

The  Judicial  Council  has  recommended  legislation  to  permit 
temporary  service  by  retired  justices  if  such  service  has  been 
requested  by  the  Chief  Justice  of  the  court.  This  recommenda- 
tion is  not  made  for  the  purpose  of  by-passing  the  mandatory 
retirement  age,  but  rather  for  the  purpose  of  providing  skilled 
labor  to  the  judicial  system  at  a  very  attractive  wage  rate  (25% 
to  33%  or  so  of  the  normal  salary)  when  temporary  emergency 
conditions  require  this  sort  of  assistance. 

We  favor  this  type  of  legislation  for  the  reasons  stated  above. 
(5)    Additional  Superior  Court  Judges 

We  will  continue  to  recommend  that  the  number  of  Superior 
Court  judges  be  increased  until  it  is  sufficient  to  serve  the  public 
interest.  Our  previous  reports,  including  our  49th  Report  for 
1973,  suggested  that  a  ratio  of  one  Superior  Court  justice  for 
every  one  hundred  thousand  in  population  is  a  good  "rule  of 
thumb".  We  renew  this  recommendation. 

A  bill  (House  3159  of  1974)  has  been  filed  to  add  five  addi- 
tional judges  to  the  Superior  Court.  Such  a  bill  is  entirely  con- 
sistent with  what  we  have  often  recommended.  If  such  a  bill 
were  passed,  the  Superior  Court  would  have  one  Chief  Justice 
and  fifty  associate  justices.  This  number  begins  to  approximate 
the  "rule  of  thumb"  we  have  mentioned. 

(6)    Expanding  the  Office  of  the  Executive  Secretary  of  the 
Supreme  Judicial  Court 

The  duties  of  the  Executive  Secretary  consist  of  those  duties 
which  are  set  forth  in  Chapter  211,  §  3C  as  follows:  — 

§3C.  Executive  secretary;  duties.  The  executive  secretary, 
subject  to  the  direction  and  supervision  of  the  justices  of  the  su- 
preme judicial  court,  shall  perform  the  following  functions  and 
shall  make  reports  and  recommendations  to  the  justices  of  the 
supreme  judicial  court  relative  thereto: 
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(a)  Examination  of  the  administrative  methods,  systems 
and  activities,  relating  to  their  offices  or  employment,  of  the 
judges,  clerks,  registers,  recorders,  stenographic  reporters  and 
employees  of  all  courts  of  the  commonwealth  and  the  offices 
connected  therewith. 

(b)  Examination  of  the  state  of  the  dockets  of  the  courts, 
securing  information  as  to  their  needs  for  assistance,  if  any,  and 
preparation  of  statistical  data  and  reports  of  the  business  of  the 
courts. 

(c)  Examination  of  the  arrangements  for  accommodations 
for  the  use  of  the  courts  and  the  clerks,  registers  and  recorders 
thereof,  and  the  examination  of  the  arrangements  for  the  pur- 
chase, exchange,  transfer  and  distribution  of  equipment  and 
supplies  therefor. 

(d)  Investigation  and  collection  of  statistical  data  relating 
to  the  expenditures  of  public  moneys,  state,  county  and  munici- 
pal for  the  operation  and  maintenance  of  the  courts  and  the 
offices  connected  therewith. 

(e)  Examination,  from  time  to  time,  of  the  operation  of 
the  courts  and  investigation  of  complaints  with  respect  thereto. 

(f)  Attendance  to  such  other  matters  necessary  to  carry 
out  the  provisions  of  this  section  and  sections  three  D,  three  E 
and  three  F  as  may  be  assigned  by  the  justices  of  the  supreme 
judicial  court.  Added  St.  1956,  c.  707,  §2. 

Sections  3D,  3E,  and  3F  above  mentioned  in  "(f)"  include 
production  of  additional  statistics  and  information  relative  to 
the  expenditure  of  public  money  for  the  courts  and  the  officers 
connected  therewith;  the  printing  of  a  report;  and  the  arrange- 
ment and  management  of  conferences  for  judicial  officers,  mem- 
bers of  the  bar,  and  others  for  the  consideration  of  matters  of 
judicial  administration. 

Under  Section  3B,  the  Executive  Secretary  is  entitled  to 
Three  (3)  employees  to  assist  him. 

As  a  practical  matter,  this  limit  guarantees  that  the  Executive 
Secretary  cannot  perform  the  duties  required  of  him  in  a  man- 
ner consistent  with  the  public  interest.  We  have  determined  that 
neither  the  General  Court  nor  the  public  can  obtain  any  under- 
standable accounting  of  the  expenditure  of  the  public  money  for 
the  administration  of  justice  because  there  is  neither  the 
accounting  system  nor  the  people  available  to  intelligently  ana- 
lyze the  Augean  welter  of  statistical  confusion. 

To  suppose  that  the  Executive  Secretary  can  travel  across  the 
commonwealth  to  examine  "the  administrative  methods,  sys- 
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terns,  and  activities  of  judges,  clerks,  registers,  recorders,  steno- 
graphic reporters  and  employees  of  all  courts  of  the 
commonwealth  and  the  offices  connected  therewith";  examine 
the  state  of  the  dockets  in  all  the  courts;  examine  the  court- 
houses; investigate  the  purchase  of  supplies  and  equipment; 
investigate  and  collect  all  of  the  statistical  data  of  the  judicial 
system;  and  attend  to  the  numerous  matters  and  investigations 
directed  by  the  justices  of  the  Supreme  Judicial  Court  in  the 
exercise  of  their  general  power  of  superintendence  with  three 
employees  (3)  is  to  contemplate  that  which  is  absurd.  It  simply 
cannot  be  done. 

We  recommend  that  favorable  consideration  be  given  to  an 
increase  in  the  number  of  employees  in  the  office  of  the  Execu- 
tive Secretary  and  that  such  employees  be  permanent  employees 
of  the  commonwealth.  It  is  obviously  necessary  for  the  Execu- 
tive Secretary  to  demonstrate  to  the  General  Court  the  number 
of  positions  which  must  be  filled. 

(7)    State  Assumption  of  the  Costs  of  the  Supreme  Judicial 
Court,  Appeals  Court,  and  the  Land  Court 

We  recommend  this  legislation  and  have  discussed  the  propo- 
sition at  page  49  of  this  report. 

(8)   A  Judicial  Conduct  Commission 

In  our  49th  Report,  we  discussed  the  proposals  for  a  Judicial 
Conduct  Commission  or  "Judicial  Grievance  Board"  or  other 
commission  to  deal  with  grievances  against  the  judiciary.  We 
stated  that  no  such  commission  could  be  appropriately  provided 
for  unless  there  was  a  constitutional  amendment.  We  suggested 
such  an  amendment  at  page  55  of  our  49th  Report,  and  we 
renew  this  suggestion.  Until  such  an  amendment  is  adopted  the 
two  procedures  for  judicial  removal  —  impeachment  and 
address  —  are  the  only  constitutional  means  for  eliminating  a 
judge  from  the  bench. 

It  is  within  the  power  of  the  Supreme  Judicial  Court  to  dis- 
bar, censure,  suspend,  or  otherwise  deal  with  a  lawyer  guilty  of 
misconduct.  If  the  lawyer  is  also  a  judge,  this  power  can  be 
invoked.  In  one  instance  during  1974,  a  judge  was  required  to 
pay  $5,000  as  the  "costs"  of  an  investigation  into  his  activities. 
His  conduct  did  not  justify  removal  or  any  more  severe  action. 
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A  commission  to  deal  with  the  misconduct  of  judicial  officers 
must  have  a  constitutional  basis. 

We  made  no  study  of  the  concept  of  a  Judicial  Qualifications 
Commission. 


(9)    Suffolk  County  Criminal  Appeals  —  District  and 
Municipal  Courts 

Legislation  was  proposed  in  1974  and  again  in  1975  (House 
No.  2959  of  1975)  which  would  permit  any  defendant  found 
guilty  of  an  offense  over  which  the  District  or  Municipal  Court 
in  Suffolk  County  had  original  jurisdiction,  to  appeal  and  claim 
a  jury  trial  in  the  Boston  Municipal  Court.  This  bill  (House 
Number  2959  of  1975)  would  merely  permit  appeals  for  a  jury 
trial  other  than  in  the  Superior  Court  in  those  cases  to  which 
it  applied. 

While  there  is  still  some  uncertainty  as  to  the  mandatory  obli- 
gation to  be  tried  before  a  jury  of  six  in  Massachusetts,  rather 
than  the  jury  of  twelve,  there  is  no  doubt  that  trial  in  the  Boston 
Municipal  Court  before  a  jury  of  twelve  would  be  fully  in  con- 
formity with  the  Massachusetts  constitution.  If  a  defendant  is 
now  tried  before  a  jury  of  six,  this  is  done  at  his  election  and  by 
his  choice.  There  is  now  provision  in  G.  L.  Ch.  278,  §  18A  for 
appeals  from  any  District  Court  in  Suffolk  County,  or  from  the 
Boston  Municipal  Court  and  a  claim  in  such  appeals  for  a  full 
twelve  man  jury  trial  in  the  Boston  Municipal  Court. 

Another  bill  is  Senate  Number  831  of  1975  which  would  re- 
quire appeals  to  be  made  to  a  specified  district  or  municipal 
court  for  trial  by  a  jury  of  six.  Such  appeals  would  be  limited  to 
offenses  of  which  the  lower  courts  have  original  jurisdiction  and 
such  appeals  would  be  mandatory.  The  enactment  of  Senate  831 
of  1975  would  require  additional  court  facilities  at  the  court- 
houses where  such  trials  by  a  jury  of  six  were  to  take  place. 


(10)    The  Selection  and  Management  of  Jurors  in  the 
Commonwealth  of  Massachusetts 

In  our  48  th  Report,  we  recommended  a  new  procedure  for 
the  selection  and  management  of  jurors  in  the  commonwealth. 
The  justification  for  the  change  was  the  desire  to  produce  the 
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best  cross-section  of  jurors  that  could  be  assembled.  We  stated 
then,  and  we  say  now,  that  the  present  system  of  juror  selection, 
while  not  the  ideal  method,  appears  to  produce  a  cross-section 
of  society  to  serve  as  jurors.  We  are  not  aware  that  there  is  any 
conscious  effort  to  prevent  any  particular  group  from  service  on 
the  jury.  Such  effort  would  be  a  denial  of  justice. 

The  jury  commission  system  to  be  administered  under  the 
Office  of  the  Executive  Secretary  of  the  Supreme  Judicial 
Court,  which  we  have  recommended  in  our  48th  Report  at  Page 
16  is  graphically  presented  in  a  chart  at  Page  21  of  the  48th 
Report. 

(11)    Refundable  Bail  Deposits  and  Otherwise  Improving 
And  Economizing  the  Administration  of  Bail 

In  our  48  th  Report  for  1972,  we  outlined  the  existing  situa- 
tion with  regard  to  the  taking  of  bail  to  secure  the  appearance 
of  accused  persons  before  the  courts. 

The  principle  issue  in  1972  was  whether  or  not  Massachu- 
setts should  eliminate  the  professional  bondsman  and  institute  a 
system  under  which  the  accused  would  post  5  %  of  his  bail  in 
cash  and  secure  his  release. 

In  our  study,  we  stated  with  considerable  emphasis  at  page 
93:  — 

"It  ought  not  be  forgotten  that  under  the  provisions  of  G.  L. 
(Ter.  Ed.)  Chapter  276,  §  58,  it  is  the  OBLIGATION  of  the 
court  or  bail  commissioner  to  admit  a  person  to  bail  unless  it  is 
determined  after  inquiry  that  such  release  will  not  reasonably 
assure  the  appearance  of  the  prisoner  before  the  court". 

Under  this  statute,  the  individual  gives  no  cash  or  security. 

With  this  as  a  premise,  and  having  in  mind  that  most  persons 
can  be  admitted  to  bail,  and  ought  to  be,  the  question  arises  as 
to  (a)  the  amount  of  bail,  (b)  the  nature  of  the  bail,  and  (c)  the 
use  of  a  professional  bail  bondsman  who  makes  a  5%  charge 
(non-refundable)  for  writing  a  bond  which  guarantees  that  the 
bondsman  or  his  insurance  company  will  pay  the  full  sum  of  the 
bond  to  the  commonwealth  in  the  event  the  individual  does  not 
appear  for  trial. 
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In  cases  where  the  bail  is  small,  there  does  not  appear  to  be  a 
great  problem. 

In  cases  where  persons  of  low  income  are  involved,  $25.00 
may  be  a  large  sum  to  pay  a  bondsman.  A  larger  sum  may  be 
difficult  to  produce.  If  the  bail  bond  is  $10,000  the  5%  fee 
(non-refundable)  may  be  impossible  to  produce.  It  is  not  just  a 
matter  of  a  loan,  the  $500  fee  is  gone  even  if  the  individual  is 
found  innocent. 

A  study  was  made  in  Dorchester  and  in  Cambridge.  In  our 
analysis  this  study  clearly  demonstrated  that  professional  bonds- 
men were  almost  eliminated  in  the  Dorchester  District  Court  by 
using  a  system  whereby  individuals  posted  their  fee  of  5% 
directly  with  the  court  and  received  it  back  when  they  appeared. 
We  believed  that  in  some  instances  no  cash  should  have  been 
required  at  all.  We  also  stated  that  there  was  some  increased 
cost  of  administration  of  the  new  system.  Noting  that  there  were 
new  rules  for  professional  bondsmen,  and  that  in  our  opinion 
the  pilot  studies  in  Dorchester  and  Cambridge  were  not  yet  con- 
vincing, and  noting  various  inappropriate  provisions  of  the  pro- 
posed legislation  on  the  bail  "reform"  of  1972,  we  did  not 
endorse  that  bill. 

We  did  not  acclaim  the  professional  bondsman. 

Bail  reform  legislation  is  not  inappropriate  but  we  reserve 
our  judgment. 

(12)    Possible  Action  by  the  United  States  Supreme  Court 
on  the  "Two-Tier"  System  of  Criminal  Trials 

The  "trial  de  novo"  system  in  Massachusetts  requires  a  trial 
or  hearing  in  a  criminal  case  (excepting  those  commenced  orig- 
inally in  Superior  Court)  in  the  District  Court.  If  the  defendant 
is  found  guilty  he  may  claim  an  appeal  and  obtain  a  complete 
new  trial  in  the  Superior  Court  before  a  jury.  In  some  instances 
(at  his  election)  he  can  get  a  six  or  possibly  a  twelve  "man"  jury 
trial  in  the  District  or  Municipal  Court.  Certain  proposals  are 
being  made  for  the  expansion  of  the  six  man  jury  trial  idea  and 
for  full  jury  trials  in  the  Boston  Municipal  Court. 

Little  noticed  is  the  fact  that  in  summary  process  cases 
involving  Landlord  and  Tenant,  the  same  general  procedure  is 
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followed.  Because  there  is  a  guarantee  of  a  jury  trial  on  appeal 
in  our  Superior  Court,  the  summary  hearing  of  an  eviction 
case  in  the  District  Court  (without  a  jury)  has  been  held  to  be 
constitutional. 

In  the  case  of  Whitmarsh  v.  Commonwealth,  316  N.E.  2d 

610  (1974),  1974  A.  S ,  the  Massachusetts  Supreme 

Judicial  Court  ruled  that  the  criminal  de  novo  system  was  con- 
stitutional. 

The  case  of  Costarelli  v.  Commonwealth  is  now  pending  in 
the  United  States  Supreme  Court  and  may  be  decided  in  early 
1975.  The  main  constitutional  points  involved  are  the  Sixth 
Amendment  to  the  United  States  Constitution  which  guarantees 
a  jury  trial.  It  is  contended  in  Costarelli  s  case,  and  it  was  con- 
tended in  Whitmarsh  that  the  trial  by  jury  is  guaranteed  in  the 
first  instance.  In  deciding  the  Whitmarsh  case,  our  Supreme 
Judicial  Court  stated  that  it  did  not  believe  that  the  United 
States  Supreme  Judicial  Court  would  interpret  the  Sixth  Amend- 
ment so  as  to  require  a  jury  trial  in  the  first  instance  and  that 
our  two-tier  system  would  be  upheld. 

The  Fifth  Amendment  becomes  involved  by  reason  of  the 
fact  that  it  was  argued  in  Whitmarsh  and  presumably  will  be 
argued  in  Costarelli  that  there  is  a  "threat  of  enhanced  penalty" 
in  the  Superior  Court  on  appeal  from  the  District  Court  which 
"chills"  a  defendant's  right  to  take  an  appeal  to  the  Superior 
Court. 

In  Cohen  v.  Kentucky,  407  U.S.  104  (1972)  it  was  held  that 
forcing  a  defendant  to  expose  himself  to  jeopardy  in  the  lower 
court  (where  there  was  no  jury)  in  order  that  he  can  get  a  jury 
trial  in  the  higher  court  is  consistent  with  the  United  States  con- 
stitution. The  Massachusetts  Supreme  Judicial  Court  has  also 
adopted  this  view  in  Whitmarsh. 

In  the  event  that  the  United  States  Supreme  Court  might 
"chill"  the  trial  de  novo  system  now  in  use  in  Massachusetts  in 
criminal  (and  summary  process)  cases,  the  General  Court  must 
be  prepared  to  enact  legislation  providing  for  jury  trials  in  the 
first  instance.  While  we  believe  that  the  de  novo  system  does 
meet  the  constitutional  requirements  of  both  the  federal  and 
Massachusetts  constitution,  we  take  this  occasion  to  put  the  leg- 
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islature  on  notice  that  such  a  change  as  might  take  place  will 
require  immediate  action  on  short  notice. 

(13)    The  Chelsea  District  Court 

According  to  a  special  report  of  the  National  Center  for  State 
Courts,  Judge  Salvatore  E.  Aloisi  of  the  District  Court  of  Chel- 
sea was  advised  on  July  3,  1974  that  in  the  opinion  of  the  staff 
of  the  Center  for  State  Courts:  — 

L  "The  Chelsea  Courthouse  is  a  firetrap". 

2.  There  is  only  one  means  of  egress  from  the  second  floor  to 
the  street. 

3.  Court  records  are  stored  unprotected  in  the  attic. 

4.  The  noise  from  jet  planes  disrupts  the  proceedings. 

5.  The    heating    system    is    wasteful,    inefficient,    and    needs 
replacement. 

6.  The  Chelsea  building  code  is  being  violated. 

The  National  Center  for  State  Courts  is  in  the  process  of  sur- 
veying all  of  the  District  Court  facilities  in  the  Commonwealth 
and  in  so  doing  the  good  and  bad  features  of  each  court  are 
being  independently  appraised.  Attention  should  be  paid  to  a 
priority  system  wherein  the  courts  with  the  greatest  need  for 
improvement  are  given  attention  before  those  with  fewer  prob- 
lems. Chelsea  is  very  obviously  at  the  top  of  the  list. 

(14)    Legislation  making  the  Technical  Changes  in  the 

General  Laws  Necessary  to  Extend  the  New  Rules  of  Civil 

Procedure  to  the  District  Courts  and  to  Domestic  Relations 

Cases  in  the  Probate  Courts 

When  the  Massachusetts  Rules  of  Civil  Procedure  (MRCP) 
were  proposed  and  given  sanction  by  the  judicial  system  and  the 
bar,  it  was  necessary  to  make  certain  "technical"  changes  in  the 
general  laws,  particularly  in  Chapter  231,  the  practice  act,  so 
called,  so  that  there  would  not  be  any  conflict  between  what 
was  required  by  the  rules  and  what  was  required  by  statute. 
Chapter  1 1 14  of  the  Acts  of  1973  is  designed  to  accomplish  this 
result. 

During  1974,  the  District  Courts,  the  Boston  Muncipal  Court 
and  the  Probate  Courts  have  proposed  new  rules  which  are  in  so 
far  as  possible  and  appropriate  consistent  with  the  Massachu- 
setts Rules  of  Civil  Procedure.  Before  these  new  rules  of  the 
lower  courts,  and  of  the  Probate  Courts  can  have  any  real  valid- 
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ity,  the  countless  sections  of  the  General  Laws  which  conflict 
with  them  must  be  amended. 

While  we  have  made  no  study  of  the  specific  content  of  the 
proposed  new  rules,  we  recommend  the  enactment  of  legislation 
required  to  make  such  rules,  if  adopted,  consistent  with  the 
General  Laws  of  the  commonwealth.  We  express  no  opinion 
that  all  of  the  new  rules  are  without  flaw.  To  assume  that  this 
complete  revolution  in  practice  in  the  courts  is  perfect  would  be 
quite  inappropriate.  We  do  endorse  a  system  of  rules  which  is 
such  that  lawyers  and  judges  are  not  required  to  master  four  or 
five  completely  different  methods  of  procedure. 

(15)   A  Non-Budget  Law  Reform 

At  a  time  when  law  reforms  and  improvements  in  the  judicial 
system  are  accompanied  with  increasing  budgetary  require- 
ments, we  think  it  appropriate  to  stress  the  requirement  of 
excellence  and  industry  on  the  part  of  those  who  work  in  the 
legal  vineyards. 

A  trial  which  is  conducted  in  the  highest  traditions  of  the 
bench  and  bar  is  not  merely  the  disposition  of  a  single  case.  It  is 
a  model  by  which  many  people  decide  how  a  dozen,  fifty  or  a 
hundred  similar  controversies  will  be  settled. 

A  deposition  during  which  counsel  seek  to  estabUsh  the  truth 
in  a  controversy  by  recording  testimony  and  requiring  the  pro- 
duction of  documents  should  be  the  special  concern  of  both  the 
bench  and  the  General  Court.  If  the  truth  is  exposed  to  the  light 
in  a  lawyer's  office  in  a  proceeding  which  has  the  full  support  of 
the  bench  and  which  is  aimed  at  complete  discovery  of  the  facts, 
there  will  be  one  less  jury  trial  at  the  rate  of  $5000  per  day. 
This  astounding  figure  has  been  estimated  by  the  office  of  the 
Executive  Secretery  of  the  Supreme  Judicial  Court. 

The  demand  for  excellence  is  a  legal  reform  which  has  no 
price  tag  attached.  The  clients  are  entitled  to  no  less  than  excel- 
lence from  their  counsel;  the  judge  is  under  an  obligation  to  in- 
sist upon  it,  and  the  taxpayers  who  pay  the  bills  for  the  judicial 
system  should  demand  it. 
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A.  THE  DISTRICT  COURT  SYSTEM 
Restructuring  the  System 
RESOLVES,  CHAPTER  151  of  1973 


Resolve  providing  for  an  investigation  by  the  Judicial 

Council  relative  to  the  feasibility  of  restructuring  the 

district  court  system. 

Resolved,  That  the  judicial  council  be  requested  to  investigate 
the  feasibility  of  restructuring  the  district  court  system  to  pro- 
vide for  trial  by  both  six  and  twelve  man  juries,  for  full-time 
judges  only,  for  full-time  prosecutors,  with  part-time  assistants, 
and  for  exclusive  jurisdiction  in  civil  cases  where  the  ad  dam- 
num is  less  than  fifteen  thousand  dollars,  and  to  include  its  con- 
clusions and  its  recommendations,  if  any,  in  relation  thereto, 
together  with  drafts  of  such  legislation  as  may  be  necessary  to 
give  effect  to  the  same,  in  its  annual  report  for  the  current  year. 

Under  this  resolve  there  are  four  specific  questions  on  which 
we  express  an  opinion.  Comments  on  related  matters  appear 
elsewhere  in  this  report.  The  four  specific  questions  are  these:  — 

1 .  Should  provisions  be  made  for  six  and  twelve  member  jury 
trials  in  the  district  courts? 

2.  Should  the  district  court  judges  be  full-time  judges  only? 

3.  Should  there  be  full-time  prosecutors  in  the  district  courts, 
with  part  time  assistant  prosecutors? 

4.  Should  district  courts  have  exclusive  jurisdiction  in  cases 
where  the  amount  of  the  civil  claim  does  not  exceed  fifteen 
thousand  dollars? 

Underlying  these  questions  is  the  necessity  to  consider  the 
philosophy  of  the  district  courts  as  a  system  of  justice.  From  the 
earliest  of  times  the  judicial  system  of  the  commonwealth  has 
had  "inferior"  or  "lower"  courts  which  in  the  parlance  of  the 
day  might  well  be  called  "community-based"  judicial  tribunals. 
The  development  from  the  justice  of  the  peace  court,  the  select- 
men's court,  the  police  court,  the  trial  justice  (all  of  which  were 
"community  based")  to  the  present  day  "full-time"  district  court 
has  taken  two  hundred  or  more  years. 

In  more  recent  times  it  has  been  recognized  that  it  is  useful 
and  desirable  to  require  uniform  rules  and  procedures  for  all  the 
district  courts  so  that  litigants  and  lawyers  will  not  face  the 
problems  of  provincialism,  parochialism  and  "local  custom". 
Under  the  guidance  of  Chief  Justice  Flaschner  of  the  district 
courts,  the  uniformity  in  rules  and  practices  has  been  thus  far 
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nobly  advanced.  The  next  step  is  the  adoption  of  a  modified  ver- 
sion of  the  Massachusetts  Rules  of  Civil  Procedure  by  the  dis- 
trict courts. 

1.  The  Circuit  System- Juries 

Having  established  that  the  historical  background  of  the  dis- 
trict courts  indicates  the  "community  based"  nature  of  those 
institutions,  we  next  consider  the  first  question  raised  in  the 
Resolve.  Should  some  sort  of  re-structuring  take  place  to  enable 
the  district  courts  to  have  six  and  twelve  member  jury  trials. 

Our  first  observation  is  that  we  do  not  recommend  the  expan- 
sion of  civil  jury  trials  in  the  district  courts. 

Several  bills  were  filed  in  1974  to  require  expansion  of  civil 
jury  trials  in  the  district  courts,  none  were  approved. 

It  is  observed  that  by  reason  of  the  increase  in  criminal  busi- 
ness in  the  district  courts  and  in  the  Boston  Municipal  Court, 
and  because  of  the  related  problems  of  space  and  personnel  it  is 
completely  not  feasible  to  require  jury  trials  in  civil  cases  under 
existing  conditions. 

Proposals  for  legislation  to  require  six  or  even  twelve  member 
jury  trials  in  the  district  court  system  or  in  the  Municipal  Court 
of  the  City  of  Boston  which  involve  appeals  in  criminal  cases 
might  be  approved  provided  that  sufficient  appropriations  are 
made  to  provide  the  space  and  personnel  necessary  for  such 
criminal  appeals  which  now  go  to  the  superior  court. 

It  must  be  obvious  that  in  some  district  court  buildings  the 
prospect  of  holding  regular  jury  trials  is  no  more  than  wishful 
thinking. 

Should  the  facilities  be  available  for  jury  trials  in  district 
courts,  or  in  the  Boston  Municipal  Court,  it  is  then  appropriate 
to  devise  a  regular  "circuit"  system  whereby  district  court  judges 
would  handle  jury  trials  at  the  courthouse  in  which  such  trials 
can  be  suitably  accommodated. 

Legislation  providing,  for  example,  that  all  criminal  appeals 
from  district  courts  in  Suffolk  County  be  heard  in  the  Boston 
Municipal  Court  should  not  be  approved  without  further  legisla- 
tion which  will  make  the  plan  a  reality. 
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2.  Full  Time  Judges 

The  table  which  follows  (Financial  Profile  of  the  District 
Courts)  indicates  the  budget  for  1975  for  the  various  district 
courts  of  the  commonwealth.  It  can  quickly  be  seen  that  there 
are  "busy"  courts  and  that  there  are  other  courts  which,  at  least 
on  the  basis  of  their  financial  requirements,  do  a  minimum  of 
judicial  business. 

We  now  have  full-time  judges  in  all  of  the  busy  courts.  We 
also  have  "special  justices"  who,  when  they  are  not  sitting  on 
the  bench  in  judgment,  are  practicing  lawyers  competing  with 
their  brother  attorneys  for  business  and  enjoying  a  possibly 
larger  degree  of  apparent  "influence"  because  of  their  judicial 
position. 

The  special  justice  concept  belongs  to  another  age.  It  is  no 
longer  acceptable  in  our  society;  it  must  be  eliminated  with  no 
unnecessary  delay. 

No  additional  special  justices  should  be  appointed. 

We  do  not  ask  that  those  who  are  now  special  justices  be 
removed  from  office  but  rather  that  they  choose  whether  they 
will  be  lawyers  or  judges.  If  they  desire  to  engage  in  the  practice 
of  law,  they  ought  to  resign.  If  they  decide  that  they  would  like 
to  remain  on  the  bench,  we  recommend  that  provisions  be  made 
for  their  full-time  use.  It  is  quite  apparent  that  here  also  the 
"circuit"  concept  comes  into  play.  If  a  judicial  officer  is  not 
needed  in  his  "home"  courthouse,  he  should  be  ready  to  accept 
assignments  from  the  Chief  Justice  of  the  District  courts  to 
other  judicial  duties  in  his  geographical  area.  We  do  not  suggest 
a  justice  in  Great  Harrington  should  be  sent  to  Orleans  for  one 
day's  session,  nor  do  we  assume,  barring  emergencies,  that  this 
is  appropriate. 

The  various  bills  referred  to  us  in  the  resolve  (and  in  House 
6482  of  1974)  will  not  be  discussed  here.  We  are  fully  in  favor 
of  "Full  Time  Judges  Only".  Any  reasonable  proposal  aimed  at 
this  objective  which  finds  favor  with  the  General  Court  would 
be  a  step  in  the  right  direction. 

We  do  not  cast  reflections  on  any  special  justice  by  our 
remarks  here.  It  is  the  idea  which  is  no  longer  tenable,  not  the 
individual  justices.  It  must  be  realized  that  personal  inconve- 
nience can  not  justify  the  preservation  of  a  system  which  is  no 
longer  acceptable  to  us  or  to  the  people  of  Massachusetts. 
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3.   Full  Time  District  Court  Prosecutors 
Part  Time  Assistant  Prosecutors 

In  special  cases  and  in  the  more  congested  district  courts,  the 
district  attorney  and  his  assistants  may  prosecute  criminal  cases, 
and  more  often  may  assist  the  police  in  the  prosecution  of  cases. 
In  other  courts  the  various  communities  have,  in  some  areas, 
joined  together  to  hire  a  local  prosecuting  attorney.  The  tradi- 
tional system  in  vogue  up  to  the  mid  1960's  in  most  courts,  and 
one  which  is  still  in  full  operation  in  many  district  courts,  is  to 
have  a  senior  officer  of  the  police  department  act  as  the  "police 
prosecutor".  A  few  of  these  officers  were  attorneys  but  most 
were  not.  In  other  cases  the  arresting  officer  prosecutes  the  case 
and  acts  both  as  witness  and  prosecutor. 

From  the  point  of  view  of  professionalism  the  idea  of  a  police 
officer  prosecuting  his  own  case  is  not  appealing.  Not  every 
arrest  requires  a  prosecution.  It  is  not  necessary  to  file  a  sheaf 
of  complaints  against  an  individual  when  one  complaint  will 
serve  as  well.  Most  cases  result  in  a  negotiated  plea  of  guilty. 
Some  police  officers  have  been  known  to  become  "enthusiastic" 
about  a  case  when  no  objective  person  could  discover  the  reason 
for  the  enthusiasm. 

An  objective  full  time  district  court  prosecutor  would  very 
definitely  improve  the  atmosphere  and  the  method  by  which 
criminal  business  is  done.  Where  there  is  justification  one  or 
more  assistant  prosecutors,  full  time  or  part  time  as  the  situation 
may  warrant,  can  and  should  be  used. 

In  the  smaller  district  courts  and  in  minor  traffic  cases  such 
as  criminal  parking  violations,  the  participation  of  a  prosecutor 
might  well  be  something  of  a  luxury. 

The  citizen  does  gain  his  impression  of  the  judicial  system 
from  his  own  experience.  With  most  citizens  the  "image"  of  the 
district  courts  would  be  improved  if  a  full  time  prosecutor  was 
employed.  A  fair  minded  prosecuting  attorney  would  be  free 
from  the  charges  of  "self-interest"  sometimes  directed  at  the  po- 
lice officer  who  prosecutes  his  own  cases. 

Any  improvement  will  increase  the  budget  of  the  court  but 
where  a  full  time  prosecutor  can  be  justified  (with  or  without 
assistants)  we  support  the  concept  fully. 
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A  recent  study  "Evaluation  of  the  District  Court  Prosecutor 
Program  in  the  Commonwealth  of  Massachusetts"  conducted  by 
the  "National  Center  for  Prosecution  Management"  has  been 
evaluated  by  us  and  we  are  not  able  to  support  the  comprehen- 
sive proposals  in  that  study. 

4.  $15,000  Jurisdiction  for  District  Courts 

We  oppose  any  suggestion  that  all  civil  actions  in  which 
$15,000  or  less  is  claimed  be  filed  in  the  district  courts  only.  We 
also  oppose  any  proposal  that  in  cases  where  $15,000  or  less  is 
involved,  trial  should  be  first  had  in  the  district  court. 

For  several  years  cases  in  which  it  was  unlikely  that  recovery 
would  exceed  $2000  were  remanded  by  the  Superior  Court  for 
trial  in  the  district  court.  By  Chapter  437  of  the  Acts  of  1974, 
this  amount  was  increased  to  $4000. 

G.L.  Ch.  231  Sec.  104  should  be  amended  to  read  $4000.00 
instead  of  $2000  but  otherwise  we  have  no  recommendations  as 
to  jurisdictional  amounts  for  cases  of  original  jurisdiction  or 
remand  cases. 

JURY  OF  SIX 

HOUSE (1974) No.  447 


AN  ACT  PROVIDING  THAT  ANY  CIVIL  ACTION  ENTERED  IN 
ANY  DISTRICT  COURT  MAY  BE  TRIED  BY  A  JURY  OF  SIX. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1 .     Chapter  2 1 2  of  the  General  Laws  is  here- 

2  by  amended  by  striking  out  section  4,  as  appearing  in  the 

3  Tercentenary  Edition,  and  inserting  in  place  thereof  the 

4  following  section: 

5  Section  4.     The  court  shall  have  original  jurisdiction  of 

6  all  civil  actions  in  which  the  ad  damnum  exceeds  ten  thou- 

7  sand  dollars  except  those  civil  actions  of  which  other 

8  courts  have  exclusive  original  jurisdiction.  The  court  shall 


Note:  This  bill  and  HOUSE  (1974).  No.  2193  were  filed  for  the  same  purpose  and  our 
comments  apply  to  both  bills. 
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9  also  have  original  jurisdiction  of  all  civil  actions  in  which 

10  the  ad  damnum  is  less  than  ten  thousand  dollars  if,  in  the 

1 1  same  action,  equitable  relief  is  sought  or  any  other  relief 

1 2  over  which  the  court  would  otherwise  have  jurisdiction. 

1  SECTION  2.     Chapter  2 1 8  of  the  General  Laws  is  here- 

2  by  amended  by  striking  out  section  19,  as  most  recently 

3  amended  by  section  7  of  chapter  722  of  the  acts  of  1962, 

4  and  inserting  in  place  thereof  the  following  section:  — 

5  Section  19.     Except  as  expressly  otherwise  provided  by 

6  statute,  district  courts,  which  term  in  this  section  shall 

7  include  the  municipal  court  of  the  city  of  Boston,  shall 

8  have  original  jurisdiction  of  actions  of  contract,  tort  and 

9  replevin,  which  jurisdiction  shall  be  concurrent  with  the 

10  jurisdiction  of  the  superior  court  to  the  extent  the  same  is 

1 1  included   in   section   four   of  chapter  two   hundred   and 

12  twelve.  District  courts  shall  also  have  jurisdiction  of  cases 

13  remanded  to  them  pursuant  to  the  provisions  of  section 

14  one  hundred  and  two  C  of  chapter  two  hundred  and  thirty- 

15  one.  District  courts  shall  also  have  original  jurisdiction 

1 6  concurrent  with  the  superior  court  of  actions  in  summary 

17  process  under  chapter  two  hundred  and  thirty-nine  and 

18  proceedings    under    section    forty-one    of    chapter    two 

19  hundred  and  thirty-one.  District  courts  shall  have  exclu- 

20  sive  original  jurisdiction  of  civil  proceedings  under  chapter 

21  two  hundred  and  seventy-three  A.  They  shall  have  juris- 

22  diction  of  proceedings  transferred  to  them  under  the  provi- 

23  sions  of  section  four  A  of  chapter  two  hundred  and  eleven. 

1  SECTION    3.     Said    chapter    218    is    hereby    further 

2  amended  by  striking  out  section  19A,  as  inserted  by  sec- 

3  tion  1  of  chapter  549  of  the  acts  of  1967,  and  inserting  in 

4  place  thereof  the  following  section:  — 

5  Section  19 A.     Every  district  court,  including  the  mu- 

6  nicipal  court  of  the  city  of  Boston,  may  hold  civil  trials  with 

7  juries  of  six.  Trials  by  such  juries  shall  proceed  in  accord- 

8  ance  with  the  provisions  of  law  applicable  to  trials  by  jury 

9  in  the  superior  court,  except  that  each  party  shall  be  enti- 

10  tied  to  two  peremptory  challenges.  For  the  jury  of  six  ses- 

1 1  sions,  the  superior  court  shall  make  available  jurors  from 

1 2  the  pool  of  jurors  for  the  jury  sessions  in  either  civil  or 

13  criminal  sessions  in  the  superior  court  for  the  appropriate 

14  county.  The  chief  justice  of  the  district  courts  and  the  chief 

15  justice  of  the  municipal  court  of  the  city  of  Boston  shall 

1 6  arrange  for  the  sittings  of  the  jury  of  six  sessions  and  shall 

17  assign  justices  thereto,  to  the  end  that  there  may  be  a 

18  speedy  disposition  of  cases  tried  by  juries  of  six  in  the  dis- 

19  trict  courts. 

20  The  chief  justice  of  the  district  courts  and  the  chief  jus- 

21  tice  of  the  municipal  court  of  the  city  of  Boston  shall 
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22  arrange  for  the  preservation  of  testimony  at  jury  of  six 

23  proceedings  by  such  means  as  each  of  them  deems  appro- 

24  priate. 

25  A  party  aggrieved  by  an  opinion,  ruling,  direction  or 

26  judgment  of  the  district  court  rendered  upon  a  matter  of 

27  law  in  any  civil  case  tried  by  a  jury  of  six  may  appeal  by 

28  way  of  a  bill  of  exceptions,  appeal  or  report  in  accordance 

29  with    sections    one    hundred    and    thirteen    through    one 

30  hundred  and  thirty-five  of  chapter  two  hundred  and  thirty- 

3 1  one. 

32  An  appeal  injury-waived  civil  cases  may  be  taken  to  the 

33  appellate  division  of  the  district  court  in  accordance  with 

34  the  provisions  of  section  one  hundred  and  eight  of  chapter 

35  two  hundred  and  thirty-one. 

1  SECTION  4.     Section  nineteen  B  of  said  chapter  two 

2  hundred  and  eighteen  is  hereby  repealed. 

1  SECTION  5 .     Chapter  23 1  of  the  General  Laws  is  here- 

2  by  amended  by  striking  out  section  97,  as  most  recently 

3  amended  by  chapter  3 13  of  the  acts  of  1973,  and  inserting 

4  in  place  thereof  the  following  section:  — 

5  Section  97.     In   any  civil  action  appealable  but  not 

6  removable  to  the  superior  court  from  the  district  court, 

7  unless  a  written  waiver  of  the  right  of  appeal  has  been 

8  filed  by  all  the  parties,  a  party  aggrieved  by  the  judgment 

9  of  a  district  court  in  such  a  civil  action  may  appeal  there- 

10  from  within  six  days  after  the  entry  thereof  to  the  superior 

1 1  court  for  the  same  county.  In  such  case  no  execution  shall 

12  be  issued  on  the  judgment  appealed  from.  The  filing  of  a 

1 3  notice  of  appeal  shall  enter  the  case  in  the  superior  court 

14  and  it  shall  be  there  tried  and  determined  as  if  originally 

15  commenced  there.  In  such  cases,  the  provisions  of  sections 

16  ninety-eight,  ninety-nine,  one  hundred  and  one  and  one 

17  hundred  and  two  of  this  chapter  shall  apply. 

1  SECTION    6.     Said    chapter    231    is    hereby    further 

2  amended  by  striking  out  section  102C,  as  most  recently 

3  amended  by  chapter  778  of  the  acts  of  1967,  and  inserting 

4  in  place  thereof  the  following  section:  — 

5  Section  102C.     Whenever,  in  any  pending  civil  action 

6  initially  begun   in  the  superior  court  or  in  any  action 

7  removed  thereto  pursuant  to  the  provisions  of  section  one 

8  hundred  and  four,  a  pre-trial  determination  is  made  by  the 

9  superior  court  on  its  own  motion  or  on  motion  of  either 

10  party  that  if  the  plaintiff  prevails  there  is  no  reasonable 

1 1  likelihood  that  recovery  will  exceed  ten  thousand  dollars, 

12  the  superior  court  shall  transfer  for  trial  said  action  to  any 

13  district  court,  including  the  municipal  court  of  the  city  of 

14  Boston,  in  which  pursuant  to  the  provisions  of  section  two 
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1 5  of  chapter  two  hundred  and  twenty-three  said  action  could 

1 6  have  been  brought  or  was  originally  brought. 

17  Clerks  of  the  superior  court  shall,  when  a  case  is  so 

18  transferred,  transmit  the  order  of  reference  and  the  orig- 

19  inal  papers  in  the  action,  or  certified  copies  thereof,  to- 

20  gether  with  a  copy  of  the  docket  entries,  without  charge  to 

21  the  clerk  of  the  court  to  which  such  action  was  so  trans- 

22  ferred. 

23  When  a  civil  action  is  transferred  to  a  district  court  as 

24  provided  above,  the  parties  shall  thereafter  have  the  bene- 

25  fits  of  and  be  subject  to  the  rules  regulating  civil  actions  in 

26  the  superior  court.  In  addition  each  party  in  all  such  civil 

27  actions  may  claim  the  right  to  a  trial  by  a  jury  of  six.  If 

28  either  party  claims  the  right  to  a  trial  by  a  jury  of  six,  he 

29  shall  be  accorded  the  same.  The  claim  of  such  right  must 

30  be  filed  in  writing  with  the  clerk  of  the  district  court  within 

3 1  twenty  days  of  the  date  of  the  notice  of  the  transfer  of  the 

32  case.  If  the  claim  is  not  filed  within  the  twenty-day  period, 

33  the  parties  shall  be  deemed  to  have  waived  a  trial  by  jury. 

1  SECTION    7.     Said    chapter    231    is    hereby    further 

2  amended  by  striking  out  section  103,  as  appearing  in  the 

3  Tercentenary  Edition,  and  inserting  in  place  thereof  the 

4  following  section;  — 

5  Section  103.     In  any  civil  action  begun  in  the  district 

6  court  and  tried  therein,  the  parties  shall  have  the  benefits 

7  of  and  be  subject  to  the  procedural  rules  regulating  cases 

8  pending  in  such  district  courts.  Notwithstanding  the  above, 

9  each  party,  in  all  such  civil  actions  in  which  the  right  to  a 

10  jury  trial  exists  as  a  matter  of  law,  may  claim  the  right  to  a 

1 1  trial  by  a  jury  of  six.  Regardless  of  whether  a  claim  of  jury 

12  trial  is  filed,  each  party  may  claim  the  right  to  obtain  dis- 

13  covery  pursuant  to  the  rules  regulating  civil  actions  in  the 

14  superior  court.  If  either  party  claims  the  right  to  a  trial  by 

15  a  jury  of  six  or  the  right  to  obtain  full  discovery  or  both 

16  such  rights,  he  shall  be  accorded  the  same.  The  claim  of 

17  either  right  must  be  filed  in  writing  with  the  clerk  of  the 

1 8  district  court  in  which  the  action  is  pending  within  twenty 

1 9  days  of  the  entry  of  the  case  in  said  court.  If  the  claim  of 

20  either  right  is  not  filed  within  the  twenty-day  period,  the 

21  party  shall  be  deemed  to  have  waived  his  claim  to  such 

22  right. 

23  This  and  the  following  seven  sections  shall  not  apply  to 

24  actions  under  chapter  two  hundred  and  thirty-nine. 

1  SECTION    8.     Said    chapter    231    is    hereby    further 

2  amended  by  striking  out  section    104,  as  most  recently 

3  amended  by  chapter  377  of  the  act  of  1965,  and  inserting 

4  in  place  thereof  the  following  section:  — 

5  Section  104.     In  civil  actions  begun  in  the  district  court 
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6  in  which  the  ad  damnum  in  the  writ  exceeds  ten  thousand 

7  dollars  any  party  other  than  the  plaintiff  may,  within  two 

8  days  after  the  time  allowed  for  entering  his  appearance, 

9  file  in  the  district  court  in  which  the  case  is  pending  a 

10  claim  of  trial  by  the  superior  court.  The  claim  must  be 

1 1  accompanied  by  the  sum  of  five  dollars  for  the  entry  of  the 

1 2  cause  of  each  plaintiff  in  the  superior  court,  and  except  as 

13  provided  in  section  one  hundred  and  seven,  a  bond  in  the 

14  penal  sum  of  one  hundred  dollars,  with  such  surety  or  sur- 

1 5  eties  as  may  be  approved  by  the  plaintiff  or  the  clerk  or  an 

16  assistant  clerk  of  said  district  court,  payable  to  the  other 

17  party  or  parties  to  the  cause,  conditioned  to  satisfy  any 

18  judgment  for  costs  which  may  be  entered  against  him  in 

1 9  the  superior  court  in  said  cause  within  thirty  days  after  the 

20  entry  thereof.  The  clerk  shall  forthwith  transmit  the  papers 

2 1  and  entry  fee  in  the  cause  to  the  clerk  of  the  superior  court 

22  and  the  same  shall  proceed  as  though  originally  entered 

23  there. 

24  Removal  of  a  case  under  this  section  shall  remove  any 

25  default  of  a  defendant  entered  for  failure  to  appear  and 

26  answer  in  the  district  court,  excepting  cases  in  which  the 

27  ad  damnum  does  not  exceed  ten  thousand  dollars. 

28  If  the  ad  damnum  in  the  writ  does  not  exceed  ten  thou- 

29  sand  dollars,  the  case  shall  be  tried  in  the  district  court. 

1  SECTION    9.     Said    chapter    231    is    hereby   further 

2  amended  by  inserting  after  section  105  the  following  sec- 

3  tion:  — 

4  Section  105 A.     All  civil  actions  while  pending  in  the 

5  district  court,   originally  begun   in  the  district  court  or 

6  transferred  thereto  pursuant  to  section  one  hundred  and 

7  two  C,  may  be  consolidated  for  trial  with  cross  actions  as 

8  provided  in  section  two  A  of  chapter  two  hundred  and 

9  twenty-three.  No  civil  action  begun  in  a  district  court  or 

10  transferred  to  a  district  court  pursuant  to  section  one 

1 1  hundred  and  two  C  may  be  transferred  or  re-transferred  to 

12  the  superior  court  except  for  cases  consolidated  pursuant 

1 3  to  section  two  B  of  chapter  two  hundred  and  twenty-three 

14  and  cases  removable  pursuant  to  section  one  hundred  and 

1 5  four  of  this  chapter. 

1  SECTION   10.     Section   113  of  said  chapter  231,  as 

2  most  recently  amended  by  section  12  of  chapter  591  of  the 

3  acts  of  1973,  is  hereby  further  amended  by  inserting  after 

4  the  first  sentence  the  following  sentence:  —  Such  excep- 

5  tions  may  also  be  alleged  in  any  civil  actions  tried  by  a 

6  jury  of  six  in  a  district  court,  including  the  municipal  court 

7  of  the  city  of  Boston. 

1  SECTION   11.     Section   119  of  said  chapter  231,  as 

2  most  recently  amended  by  section  13  of  said  chapter  591, 
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3  is  hereby  further  amended  by  striking  out  the  first  sentence 

4  and  inserting  in  place  thereof  the  following  sentence:  —  If 

5  in  any  civil  action  tried  before  a  jury  in  the  supreme  judi- 

6  cial  or  the  superior  court  or  in  the  housing  court  of  the  city 

7  of  Boston,  or  in  the  housing  court  of  the  county  of  Hamp- 

8  den,  or  in  a  district  court,  including  the  municipal  court  of 

9  the  city  of  Boston,  a  bill  of  exceptions  duly  filed  is  not 

10  allowed  by  the  presiding  justice  within  three  months  after 

1 1  the  date  of  the  verdict  therein,  because  the  same  is  not 

12  found  by  him  to  be  conformable  to  the  truth,  or  is  not 

13  found  to  state  the  facts  and  evidence  in  the  case  correctly 

14  and   fully,    the   presiding  justice   may   in   his   discretion 

15  reserve  the  case  and  send  to  the  supreme  judicial  court  for 

16  the  commonwealth  the  whole  record  of  the  case,  including 

1 7  the  pleadings  and  the  evidence  taken  by  the  official  stenog- 

1 8  rapher  and  written  out  from  his  notes,  and  certified  by  him 

19  to  have  been  so  taken  and  written  out;  or  so  much  of  said 

20  record  as  is  material  to  the  issue. 

1  SECTION   12.     Section   135  of  said  chapter  231,  as 

2  most  recently  amended  by  section  15  of  said  chapter  591, 

3  is  hereby  further  amended  by  striking  out  the  first  sentence 

4  and  inserting  in  place  thereof  the  following  sentence:  —  In 

5  all  cases  to  be  brought  before  the  full  court  of  the  supreme 

6  judicial  court,  including  cases  from  the  supreme  judicial 

7  court  when  held  by  a  single  justice,  the  superior  court,  the 

8  land  court,  the  housing  court  of  the  city  of  Boston,  the 

9  housing  court  of  the  county  of  Hampden  and  a  district 

10  court,  including  the  municipal  court  of  the  city  of  Boston, 

1 1  the  probate  court,  the  appellate  division  of  any  district 

12  court,  the  clerk,  recorder,  register  or  other  appropriate 

1 3  official  of  the  court  below,  at  the  expense  of  the  appellant 

14  or  excepting  party,  or,  upon  a  case  reserved  or  reported,  at 

1 5  the  expense  of  the  plaintiff  or  of  the  party  at  whose  request 

16  it  is  reserved  or  reported,  shall  prepare  and  transmit  to  the 

17  supreme  judicial  court  for  the  commonwealth,  or  for  the 

1 8  proper  county,  one  copy  of  every  paper  on  file  in  the  case 

19  necessary  to  a  full  presentation  of  all  questions  of  law 

20  intended  to  be  raised  before  the  full  court,  except  papers 

2 1  used  in  evidence  only,  and  of  all  papers  made  part  of  the 

22  case  by  reference  in  the  record,  for  the  use  of  the  chief  jus- 

23  tice,  and  a  like  copy  for  the  clerk  of  the  supreme  judicial 

24  court  which  shall  be  kept  on  file  in  said  court:  five  type- 

25  written  copies  of  any  opinion  or  statement  of  reasons  for 

26  decision  filed  by  the  court  below,  for  the  use  of  the  full 

27  court;  one  copy  of  the  record  of  the  court  below  which 

28  transmits  the  questions  of  law,  for  the  use  of  each  associate 

29  justice,  each  party  and  the  reporter  of  decisions. 

1  SECTION    13.     Said  chapter   231    is   hereby  further 

2  amended  by  striking  out  section    141,  as  most  recently 
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3  amended  by  section  1 A  of  chapter  785  of  the  acts  of  197 1, 

4  and  inserting  in  place  thereof  the  following  section: 

5  Section  141.     Sections  one,  two,  three,  four,  four  A, 

6  four  B,  five,  six,  six  B,  seven,  ten,  eleven,  twelve,  thirteen, 

7  thirteen  A,  fourteen,  fifteen,  sixteen,  seventeen,  eighteen, 

8  nineteen,   twenty,   twenty-one,   twenty-two,   twenty-three, 

9  twenty-five,  twenty-six,  twenty-seven,  twenty-eight,  twen- 

10  ty-nine,  thirty,  thirty-one,  thirty-two,  thirty-three,  thirty- 

1 1  four,  thirty-five,  thirty-six,  thirty-seven,  thirty-eight,  thir- 

12  ty-nine,  forty-  forty-one,  forty-two,  forty-three,  forty-four, 

13  forty-five,  forty-seven,  forty-eight,  forty-nine,  fifty,  fifty- 

14  one,  fifty- two,  fifty-three,  fifty-four,  fifty-six,  fifty-seven, 

15  fifty-eight,   fifty-eight  A,   fifty-nine,   excepting  so   much 

1 6  thereof  as  pertains  to  suits  in  equity  or  petitions  for  declar- 

17  atory  judgment,  fifty-nine  B,  sixty-one,  sixty-two,  sixty- 

18  three,  sixty-four,  sixty-five,   sixty-six,  sixty-seven,  sixty- 

19  eight,  sixty-nine,  seventy,  seventy-two,  seventy-three,  sev- 

20  enty-four,  seventy-five,  seventy-nine,  eighty-five,  eighty- 

21  five  A,  eighty-five  B,  eighty-five  D,  eighty-five  K,  eighty- 

22  seven,  eighty-eight,  eighty-nine,  ninety,  ninety-one,  ninety- 

23  two,   ninety-three,   ninety-four,  ninety-five,  ninety-seven, 

24  ninety-eight,    ninety-nine,    one    hundred    and    one,    one 

25  hundred  and  two,  one  hundred  and  two  C,  one  hundred 

26  and  three,  one  hundred  and  four,  one  hundred  and  four  A, 

27  one  hundred  and  five  A,  one  hundred  and  six,  one  hundred 

28  and  seven,  one  hundred  and  eight,  one  hundred  and  nine, 

29  one  hundred  and  ten,  one  hundred  and  thirteen  through 

30  one  hundred  and  thirty -five,  one  hundred  and  thirty-six, 

31  one  hundred  and  thirty-seven,  one  hundred  and  thirty- 

32  eight,  one  hundred  and  thirty-nine,  one  hundred  and  forty, 

33  one  hundred  and  forty  A  and  one  hundred  and  forty-seven 

34  shall  apply  to  civil  actions  before  district  courts,  and  no 

35  other  sections  of  this  chapter  shall  so  apply,  except  to  the 

36  municipal  court  of  the  city  of  Boston  under  section  one 

37  hundred  and  forty-three. 

The  title  of  this  bill  is  a  misnomer.  Its  purpose  is  to  bring 
about  a  variety  of  changes  in  judicial  proceedings.  We  have 
commented  extensively  on  the  subject  matter  of  the  various  sec- 
tions of  this  bill  (House  (1974)  No.  447  and  House  (1974)  No. 
2193.) 

One  might  summarize  the  apparent  object  of  this  bill  as  a 
means  to  cause  more  litigation  to  be  carried  on  in  our  district 
courts.  Some  new  legislation  has  already  been  enacted  to  chan- 
nel cases  involving  less  than  $4000.00  in  the  district  courts,  at 
least  for  the  first  trial.  We  have  covered  the  plan  for  civil  jury 
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trials  in  the  district  courts  and  have  discouraged  any  clamor  for 
this  idea  unless  further  personnel  and  facilities  are  made  availa- 
ble. 

Having  discussed  the  propositions  of  the  bill  throughly  else- 
where in  this  report,  and  having  come  to  the  conclusion  that  the 
bill  as  drawn  is  not  appropriate,  we  recommend  that  no  further 
consideration  be  given  to  this  particular  bill. 

B.   TRIAL  COURT  UNIFICATION 

RESOLVES,  CHAPTER  7  OF  1974 


RESOLVE  PROVIDING  FOR  AN  INVESTIGATION  AND  STUDY  BY 
THE  JUDICIAL  COUNCIL  RELATIVE  TO  CREATING  A  UNI- 
FIED TRIAL  COURT. 


1  Resolved,   That  the  judicial  council  be   requested  to 

2  investigate  and  study  the  feasibility  and  advisability  of 

3  creating  a  unified  court  at  the  trial  level  to  assume  the 

4  functions  of  the  superior,  probate,  land,  housing,  district, 

5  municipal  and  juvenile  courts  of  the  commonwealth,  with 

6  particular  reference  to  establishing  uniform  or  specialized 

7  rules   of  procedure   for  criminal   and  civil   proceedings, 

8  respectively,  to  establishing  a  single  class  of  judges  at  the 

9  trial   level,   to  establishing  a  central   administrative  and 

10  budgetary  structure,  and  to  full  or  partial  assumption  of 

1 1  costs  by  the  commonwealth,  to  include  its  conclusions  and 

12  its  recommendations,  if  any,  in  relation  thereto,  together 

1 3  with  drafts  of  such  legislation  as  may  be  necessary  to  give 

14  effect  to  the  same,  in  its  annual  report  for  the  current  year. 

1.  A  Single  Unified  Trial  Court 

Court  "unification"  as  currently  proposed  is  a  plan  which 
dates  at  least  as  far  back  as  the  report  of  the  English  Judicature 
Commission  of  1869. 

The  theory  is  that  in  a  "unified"  or  "single"  court  we  could 
have  a  judicial  system  with  different  branches  or  divisions  (or 
"parts")  which  would  carry  on  the  various  operations  of  civil 
actions,  equity,  probate,  criminal  proceedings,  bail,  reposses- 
sions, divorce,  small  claims,  declaratory  judgments,  receiver- 
ships, landlord  and  tenant  and  on  and  on. 
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Such  a  system,  it  is  urged,  would  require  a  single  administra- 
tive head  with  ample  authority  and  personnel;  adequate  financ- 
ing would  be  necessary. 

Such  an  administrator  and  his  staff  could  deploy  the  judiciary 
throughout  the  commonwealth  in  a  more  efficient  manner.  This 
proposal  would  be  ideal  for  a  community  with  no  strong  legal 
traditions. 

In  1921,  the  Massachusetts  Judicature  Commission  said  in  its 
Second  and  Final  Report  at  Page  23  the  following: 

"we  are  dealing  with  a  system  for  the 
administration  of  justice  in  an  old  Commonwealth  where,  what- 
ever may  have  been  the  defects  of  the  system,  the  personal  char- 
acter and  ability  of  most  of  the  individuals  who  have  held 
judicial  office  have,  on  the  whole,  made  the  system  work,  as 
modified  from  time  to  time  during  a  period  of  one  hundred  and 
forty  years,  in  such  a  way  as  not  only  to  retain  the  respect  of  the 
community,  but  to  give  the  State  a  distinguished  position  in  the 
minds  of  all  thorough  students  of  civil  government. 

It  must  be  remembered  that  in  the  development  of  a  judicial 
system  sudden  changes  of  a  very  radical  character  suggested  by 
logical  theories  of  efficiency  are  not  easily  effected,  and  that, 
even  if  adopted,  there  might  follow  in  practice  unexpected  and 
undesirable  results  from  the  disturbance  of  local  conditions, 
traditions  and  prejudices  effected  by  changes,  the  reasons  for 
which  would  not  be  generally  understood  or  agreed  upon  by  the 
bar  or  by  the  public." 

In  our  Eleventh  Report  for  1935,  we  made  an  appraisal  of 
the  then  existing  judicial  system.  It  was  far  from  cheerful: 

The  Argument  for  Unification 

Our  present  judicial  system  has  resulted  from  the  continued 
practice  of  creating  new  courts  to  meet  new  needs,  a  method 
termed  "archaic"  by  Professor  Pound.*  In  earlier  days  a  few 
courts  sufficed  to  handle  the  weightier  matters  of  litigation.  The 
rest,  other  than  probate,  were  left  to  the  very  limited  jurisdiction 
of  justices  of  the  peace,  whose  action  was  always  subject  to  a 
general  appeal.  Our  early  judicial  organization  was  largely  influ- 
enced by  the  organization  of  English  courts,  the  need  of  an 
American  common  law  —  "case  law"  —  and  the  demand  that 
justice  be  brought  to  every  man's  door  in  a  community  which 
was  then  preponderantly  rural,  and  lacked  the  easy  means  of 
communication  and  transportation  which  we  of  today  enjoy.** 


*  Pound  —  Organization  of  Courts,  American  Judicature  Society  Journal  October, 
1927. 
**cf.  National  Economic  League  —  Report  of  Committee  on  "Inefficiency  in  the  Ad- 
ministration of  Justice." 
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Maine  was  then  a  part  of  Massachusetts,  and  even  here,  what  is 
now  an  hour's  journey  consumed  a  day.  Fast  trains,  the  automo- 
bile, the  telephone  and  air  mail  have  completely  changed  the 
picture.  And  the  philosophy  of  the  early  nineteenth  century  was 
to  restrict  power  in  the  hands  of  all  those  in  office.  Of  adminis- 
trative power,  as  a  foundation  for  the  prompt  and  economical 
despatch  of  judicial  business,  we  read  little.  That  need  had  not 
been  felt.  Moreover,  a  centralization  of  that  power  in  the  inter- 
est of  efficiency  and  uniformity  of  judicial  action,  was  impossi- 
ble under  earlier  pioneer  conditions. 

As  the  outcome  of  the  method  of  creating  new  courts  to  meet 
new  needs,  we  have  now  at  least  six  types  of  courts,  more  or  less 
specialized,  not  including  sundry  administrative  tribunals  which 
employ  the  judicial  function.  The  functions  of  the  justice  of  the 
peace,  now  lodged  in  the  73  independent  district  courts  have 
expanded  to  such  an  extent  that  on  the  civil  side  their  entries 
quadruple  those  of  the  superior  court,  to  say  nothing  of  about 
25,000  "small  claims"  entered  annually  in  the  district  courts. 
Both  courts  have  final  jurisdiction  of  fact.  Both  are  subject  to 
review  on  law  by  the  supreme  judicial  court,  and  both  have 
unlimited  jurisdiction  in  point  of  amount.  The  civil  trials  in  the 
Boston  Municipal  Court  alone  exceed  those  of  the  superior 
court  for  the  entire  state.  All  told,  district  court  trials  probably 
treble  in  number  those  tried  in  the  superior  court.  And  with  our 
population  shift  from  rural  to  urban,  litigation  has  tended  to 
centre  in  the  cities.  About  half  the  superior  court  law  entries  are 
in  Suffolk  county.  About  40  per  cent  of  all  the  district  court  civil 
actions  are  brought  in  Suffolk  county.  Seven  city  courts,  all  but 
two  of  which  are  in  the  Metropolitan  District,  receive  over  57 
per  cent  of  the  civil  writs  entered  in  the  73  district  courts.  These 
trends  have  become  most  accentuated  in  the  last  one  or  two  dec- 
ades. And  in  both  the  superior  court  and  the  district  courts, 
from  the  time  when  judicial  statistics  first  began  to  be  available, 
the  quantity  trend  of  litigation  has  been  upward.  Inevitably 
these  changes  have  brought  to  the  foreground  the  administrative 
aspect  of  judicial  work,  and  the  need  of  co-ordinated  effort. 
How  have  we  met  that  need?  The  supreme  judicial  court  devotes 
itself  almost  wholly  to  revision  and  correction  of  past  errors  in 
individual  cases.  In  the  trial  courts,  we  have  a  collection  of  more 
or  less  watertight  compartments,  each  with  its  fixed  staff,  which 
give  each  other  practically  no  help  for  want  of  power  to  help,  a 
superior  court  in  which  the  load  apparently  exceeds  the  man- 
power, causing  congestion  and  delayed  justice,  and  a  group  of 
district  courts  in  which,  as  a  whole,  the  man-power  far  exceeds 
the  load,  leading  to  all  the  evils  which  attend  a  system  of  part- 
time  judges,  and  we  have  no  efficient  means  of  matching  load 
and  power.  We  have  a  system  of  independent  courts,  each 
engrossed  with  its  own  affairs,  largely  unaware  of  the  effect  of 
its  action  upon  other  branches  of  the  court  system.  We  have  sev- 
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eral  courts  attacking  one  and  the  same  problem,  without  co- 
operation, as  in  the  domestic  relations  muddle.  We  have  an 
interminable  line  of  statutes  and  decisions  defining  jurisdiction 
and  venue  which  are  largely  waste  motion  and  justice-thwarting, 
the  sacrifice  of  the  individual  to  the  machine.  We  have  groups  of 
courts  exercising  identical  functions,  as  in  the  district  and  pro- 
bate court  groups,  with  only  a  weak  associative  link  afforded  by 
advisory  committees.  Yet  we  hope  for  judicial  uniformity.  Our 
judicial  system  would  be  paralleled  in  the  business  world  by  an 
organization  without  a  general  superintendent,  comprising  many 
departments  whose  heads  never  conferred,  whose  workmen  sel- 
dom compared  notes,  who  never  helped  each  other  out  in  time 
of  stress,  and  who  did  the  same  thing  in  numberless  different 
ways,  each  firmly  convinced  that  his  own  way  was  best. 

We  said  that  there  was  no  reason  (assuming  that  the  Supreme 
Judicial  Court  was  left  out)  why  "every  existing  separate  judi- 
cial unit  should  not  be  given  by  legislation  the  same  name,  the 
same  seal,  a  statewide  judicial  territory,  and  judicial  competence 
equal  to  that  of  all  units  combined,  effecting  unification  of  trial 
courts  both  in  law  and  fact.  This  does  not  mean  that  courts  are 
to  be  abolished,  that  specializing  tribunals  or  the  local  magis- 
trates are  to  disappear.  It  does  mean  that  they  are  to  function  as 
parts  of  the  whole,  not  each  for  itself  alone." 

If  we  make  an  appraisal  of  this  same  system  today,  we  would 
note  many  real  improvements  and  many  unsolved  problems: 

1.  The  Supreme  Judicial  Court  now  has  the  benefit  of  the 
intermediate  Appeals  Court. 

2.  Many  trial  courts  are  still  "watertight  compartments". 

3.  The  case  load  in  the  superior  court  still  "exceeds  the  man- 
power" as  it  did  in  1931  and  pleas  for  additional  superior 
court  judges  are  only  partly  met. 

4.  Congestion  and  delay  still  exist. 

5.  We  are  inclined  to  believe  in  1974  that  in  the  majority  of 
district  courts,  the  manpower  does  not  now  far  exceed  the 
load  as  it  did  in  1931. 

6.  We  persist  in  our  half  century  of  complaints  against  part- 
time  judges;  some  progress  is  obvious;  more  progress  is 
necessary. 

7.  By  using  district  court  judges  "on  circuit"  and  in  the  Supe- 
rior Court  we  have  at  least  tried  to  match  case-load  with 
manpower.  We  have  not  earned  any  laurel  leaves  for  this 
effort  as  yet. 

8.  Our  district  courts  and  probate  courts  are  somewhat  less 
"independent"  than  in  1931  when  we  complained  of  this 
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undersirable  proclivity.  Under  Chief  Judge  Podolski  in  the 
Probate  Courts,  Chief  Justice  Flaschner  in  the  District 
Courts,  we  are  headed  in  the  right  direction. 
9.  It  is  still  probably  true  that  our  different  courts  are  so 
engrossed  with  their  own  affairs  that  they  do  not  always 
appreciate  the  effect  of  their  action  on  other  courts. 

10.  We  still  attempt  to  operate  a  huge  judicial  machine  without 
giving  our  "general  superintendent"  either  the  funds  or  the 
personnel  with  which  to  function  properly. 

11.  We  might  repeat  our  1936  observation  as  applicable  to 
1974: 

"There  is  but  one  lasting  remedy  for  such  con- 
ditions —  association  with  one's  kind,  operat- 
ing under  centralized  control.  In  other  words, 
unification  of  the  system,  transforming  our 
independent  courts  into  branches  or  divisions 
of  one  court." 

12.  We  have  not  specified  and  we  do  not,  specify  a  time-table 
for  any  sort  of  unification  of  the  judicial  system.  We  reject 
any  attempt  to  introduce  any  sudden  or  radical  changes  of 
this  kind. 

Under  the  heading  "Arguments  Against  the  Unified  Court", 
we  said  in  1936:  — 

"A  unified  control  is  much  more  needed  than  a  unified  court 
and  a  unified  control  to  manage  our  judicial  system  as  a  single 
unit  must  come  from  the  department  authorized  to  exercise  it." 

The  need  for  "unified  control"  at  least  over  budget  and  busi- 
ness operations  is  even  more  recognizable  in  1974  than  it  was  in 
1936. 

In  his  own  appraisal  of  the  current  situation,  Jerome  S.  Berg, 
Director,  Office  of  Administration,  District  Courts  of  Massa- 
chusetts, says  in  "Assumption  of  Administrative  Responsibility 
by  the  Judiciary:  "Rx  for  Reform",  Vol.  VI  No.  4,  Suffolk  Uni- 
versity Law  Review,  Summer,  1972,  P.  813-814.: 

"If  any  kind  of  court  reform  is  to  succeed  it  is  vital  that  the 
legislature  and  the  judiciary  change  roles  and  that  the  judicial 
branch  develop  its  own  capacity  to  respond  to  change.  The  con- 
cept of  separation  of  powers  demands  it.  Moreover,  the  judi- 
ciary is  in  the  best  position  to  assess  its  own  needs  and  evaluate 
the  best  ways  of  proceeding  with  its  work.  As  long  as  the  legisla- 
ture is  the  primary  change  agent  in  even  the  internal  operations 
of  the  courts,  change  will  continue  to  proceed  without  basis  in 
any  meaningful  planning  efforts. 
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Obviously  the  legislature  has  an  important  role  to  play  in  the 
functioning  of  the  courts.  It  is  on  the  legislature  that  falls  the 
constitutional  mandate  to  establish  courts  in  the  first  place. 
Likewise  the  legislature  should  have  the  responsibility  of  defin- 
ing the  jurisdiction  of  the  courts,  and  should  also  provide  broad 
lines  of  organizational  structure  to  the  courts.  These  are  weighty 
responsibilities  and  require  the  legislature's  full  time  and  atten- 
tion. But  beyond  those  areas  the  doctrine  of  separation  of  pow- 
ers and  ordinary  sound  management  principles  require  that  it  be 
up  to  the  courts  themselves  to  work  out  the  details  of  their 
administration,  supported  by  the  legislature  with  the  necessary 
financial  and  manpower  resources  to  plan  for  their  own  devel- 
opment and  to  achieve  their  goals.  Without  people  and  funds  the 
equation  is  unworkable. 

Similarly,  as  it  enacts  new  substantive  laws  the  legislature 
should  define  procedures  under  those  laws  only  in  the  most  gen- 
eral terms  and  to  the  extent  necessary  to  guide  the  courts  so  that 
as  the  judicial  branch  establishes  procedures  it  will  be  able  to 
effectively  carry  forth  the  intent  of  the  legislature  and  not  misdi- 
rect itself.  This  does  not  require  legislative  silence,  but  it  does 
require  abstinence  from  detail.  In  recent  years  there  have  been 
some  signs  of  enlightenment  in  this  area,  particularly  in  the  stat- 
utory provisions  authorizing  the  courts  to  establish  their  own 
rules  in  regard  to  small  claims  matters  and  compensation  to  vic- 
tims of  violent  crimes." 

Berg  would  undoubtedly  have  listed  the  legislative  approval 
of  the  "Massachusetts  Rules  of  Civil  Procedure"  and  the  1973 
statute  enacted  conforming  the  General  Laws  to  those  rules  of 
court  as  "signs  of  enlightenment"  on  the  part  of  the  General 
Court. 

Berg,  drawing  on  his  experience  in  the  District  Courts,  says 
that  the  judicial  branch,  "must  take  on  a  role  of  primacy  in  mat- 
ters of  procedure  and  administration,  something  now  largely  in 
the  hands  of  the  counties  and  the  legislature." 

Berg's  most  significant  observations  are,  stated  simply,  that: 

1.  The  General  Court  should  realize  that  control  over  the  pro- 
cedural and  administrative  business  of  the  courts,  even  as  to 
exquisite  details  is  no  longer  either  practical  or  necessary. 

2.  The  judicial  system  ought  to  be  able  to  establish  its  own 
internal  reforms  and  policies  as  any  large  business  must  do. 
The  General  Court  should  act  as  a  check  and  a  balance. 
Members  of  this  General  Court  are  unable  to  give  the  close 
attention  to  day-to-day  problems  of  the  judicial  system. 

3.  Judges  should  not  risk  independence  by  involving  themselves 
in  politics. 
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Berg  is  only  one  of  many  who  have  observed  that  there  is 
"poor  communication"  and  "general  suspicion  of  the  motives" 
of  the  Judicial  Branch  by  the  Legislative  Branch,  and  vice 
versa. 

We  do  not  believe  that  an  effort  for  unification  should  pres- 
ently be  mounted  to  achieve  the  goal  of  "unifying"  all  the 
courts. 

We  suggest  that  efforts  to  bring  about  conditions  under  which 
the  district  courts  and  the  probate  courts  can  continue  their 
separate  coordination,  are  not  only  desirable  but  necessary. 

The  encouragement  of  mutual  understanding  between  the 
judicial  branch  and  the  General  Court  is  a  work  that  must  be 
shared  by  all  concerned. 

The  "Reorganization"  of  state  government  in  the  recent  past 
demonstrates  by  a  reading  of  the  statutes  that  the  General  Court 
has  seen  the  necessary  for  delegation  of  broad  administrative 
powers  to  state  agencies.  Where  formerly  each  aspect  of  some 
phase  of  state  government  was  governed  by  statute,  the  appar- 
ent trend  is  to  lay  down  broad  goals  and  to  permit  the  adminis- 
trator to  adopt  such  measures  as  will  lead  to  efficient 
operations. 

This  philosophy  must  find  its  way  into  the  judicial  branch. 

(2)    Uniform  or  Specialized  Rules  of  Procedure 

No  legislation  would  be  needed  to  permit  the  various  courts 
to  make  rules  of  procedure  although  legislation  is  certainly 
required  to  conform  the  provisions  of  the  statute  to  the  pro- 
posed rules.  Such  legislation  was  approved  so  that  the  Massa- 
chusetts Rules  of  Civil  Procedure  could  be  made  fully  effective 
on  July  1,  1974. 

Further  legislation  is  required  so  that  the  modified  version  of 
the  Massachusetts  Rules  of  Civil  Procedure  can  be  made  applic- 
able to  the  district  courts  and  the  Boston  Municipal  Court. 

It  is  the  lesson  of  history  that  when  the  judicial  system  contin- 
ually fails  to  revise  its  rules  so  as  to  meet  the  plain  needs  of  the 
citizen,  the  general  court  will  enact  a  statute  to  provide  a 
remedy.  For  example,  if  the  court  permits  a  litigant  to  require 
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his  opponent  to  answer  hundreds  of  written  questions,  the  legis- 
lature has  limited  the  number  to  thirty.  There  is  a  system  of 
checks  and  balances  here  which  we  can  all  keep  in  mind.  We 
should  encourage  the  court  to  make  rules  and  to  change  those 
rules  when  they  no  longer  serve  the  interests  of  justice. 

3.  Central  Administrative  and  Budgetary  Structure 
Administration 

In  recent  years  we  have  had  considerable  success  with  inno- 
vations which  increased  the  coordinating  authority  of  the  chief 
justice  of  the  district  courts.  We  desire  to  see  legislation  which 
grants  clear  administrative  authority  to  the  chief  justice  of  the 
superior  court  and  to  the  chief  justice  of  the  probate  courts.  We 
have  discussed  this  subject  elsewhere. 

The  most  promising  proposals  include  those  which  recognize 
the  responsibility  of  the  chief  justice  for  his  court.  Both  in  the 
field  of  judicial  administration  and  in  the  field  of  budgeting  it  is 
important  to  preserve  this  concept.  We  do  not  think  it  wise  to 
propose  a  single  monolithic  structure  with  one  over-all  adminis- 
trator exercising  authority  to  the  lowest  strata. 

It  would  cost  little  to  enact  legislation  which  would  make 
budget  information  available  in  a  form  which  would  be  under- 
standable to  us,  to  the  office  of  the  Executive  Secretary  of  the 
Supreme  Judicial  Court,  to  the  Governor  and  to  the  General 
Court.  This  area  is  one  where  immediate  action  is  required. 

4.  Uniform  Budgets 

In  January,  1974,  the  American  Judicature  Society  made  a 
study  on  the  financing  of  the  Massachusetts  courts.  The  intro- 
duction to  the  report  stresses  the  "co-equal"  nature  of  the  judi- 
cial branch  of  government  and  suggests  that: 

"The  legislature  should  have  the  ultimate  power  to  determine 
the  total  amount  of  money  to  be  made  available  to  the  courts. 
However,  once  that  determination  is  made,  courts  must  be  free 
to  determine  how  that  money  is  to  be  spent." 

This  report  is  directed  toward  the  ideal  that  "all  the  courts 
within  a  state  should  be  funded  from  a  single  source  to  assure 
the  most  effective  and  uniform  management  and  administration 
of  the  entire  system." 
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The  American  Judicature  Society  did  not  believe  it  practica- 
ble for  the  commonwealth  to  assume  all  court  costs  in  a  single 
"takeover". 

Phase  I     Supreme  Judicial  Court 
Appeals  Court 
Land  Court 
Superior  Court^ 

Phase  II     Probate  Courts 

Phase  III     District  Courts 

Boston  Municipal  Court 
Juvenile  Courts 
Housing  Courts 

The  existing  evils  found  by  the  American  Judicature  Society 
are  these: 

1 .  Disparity  in  equipment,  quarters,  and  personnel. 

2.  Necessity  to  resort  to  the  "politics  of  the  system"  to  get  a 
more  advantageous  appropriation  for  the  court. 

3.  "Rich"  courts  and  "poor"  courts. 

4.  Non- Uniform  procedures  and  standards. 

The  proposals  in  the  American  Judicature  Society  report  are 
highly  idealistic  at  a  time  when  we  are  inclined  to  a  more  realis- 
tic policy.  A  system  which  dates  back  to  1692  is  not  one  which 
anyone  might  expect  to  change  "overnight". 

The  12-point  study  program  suggested  by  the  American  Judi- 
cature Society  as  deserving  of  completion  prior  to  introduction 
of  the  three  phased  "takeover"  has  yet  to  be  even  seriously  con- 
sidered. The  failure  to  commence  an  adequate  study  is  due  in 
part  to  lack  of  funds  and  personnel. 

A  takeover  will  necessarily  result  in  the  establishment  of  a 
really  effective  office  of  administration.  The  1973  cost  of  such 
an  office  in  North  Carolina  was  $723,630  (2.6%  of  the 
budget).  The  plan  for  New  York  entails  a  budget  administration 
office  at  $1.7  million  and  regional  administrators  at  $3.1  mil- 
lion in  a  $300  million  judicial  system  budget.* 


iWe  would  omit  the  Superior  Court  from  Phase  I  and  include  it  in  Phase  II 
*Unitary  budgeting  is  in  effect  in  Alaska,  Colorado,  Connecticut,  Hawaii,  North  Caro- 
lina,  Rhode  Island,  and  Vermont.   It  is  seriously  proposed  in   Michigan  and  New 
York. 
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The  table  which  follows  gives  an  indication  of  the  net  cost  of 
the  various  courts  in  1973.  Our  reporting  system  is  in  such  a 
state  that  the  Judicial  Council  finds  it  impossible  to  make  an 
intelligent  study  of  the  most  recent  fiscal  year.  The  inability  to 
comment  on  more  current  court  costs  is  in  itself  something 
which  we  bring  to  the  attention  of  the  General  Court. 

Source  of  Funds  Expended  to  Meet  "Net"  Cost  of  the 
Judicial  System  in  1972-1973  Fiscal  Year 

Millions  of  Dollars 


Paid  by 
State 


Paid  by 
Suffolk 
County 


i 


Paid  by 

Other 

Counties 


I     \\\\\\\\\^^^n,° 


\ 


10 

'T- 


IS 


District 
Courts 


Superior  Court 


^S3 


Probate  Courts 


^ 


Supreme  Judicial  Court 


County  Clerks 


Probation 


I 


Land  Court 


Juvenile  Courts 


i 


i. 


Other  (Libraries,  Mental  Health,  Pensions,  etc.) 


] 


Court  House  Maintenance 
and  Interest  Payment 


Charts  courtesy  of  David  Gale,  Office  of  the  Executive  Secretary,  Supreme  Judicial  Court. 
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(5)    Assumption  of  Court  Costs  by  the  Commonwealth 

HOUSE (1974) No.  449 


AN  ACT  PROVIDING  FOR  THE  STATE  ASSUMPTION  OF  THE 
COSTS  OF  THE  SUPREME  JUDICIAL  COURT,  APPEALS 
COURT  AND  LAND  COURT. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1.     Section  12  of  chapter  221  of  the  Gen- 

2  eral  Laws  is  hereby  amended  by  striking  the  present  sec- 

3  tion  and  substituting  in  its  place  the  following  section:  — 

4  The  clerk  and  assistant  clerk  of  the  supreme  judicial 

5  court  for  the  commonwealth,  the  clerk  and  the  assistant 

6  clerks  of  the  supreme  judicial  court  for  Suffolk  County,  the 

7  clerk  and  the  assistant  clerks  of  the  appeals  court  shall 

8  each,  in  their  respective  capacities,  before  entering  upon 

9  the  performance  of  their  duties,  and  thereafter,  at  intervals 

10  of  not  more  than  one  year,  so  long  as  they  continue  to  hold 

1 1  such  office,  give  bond  in  the  sum  of  two  thousand  dollars, 

1 2  conditioned  to  perform  faithfully  their  official  duties,  pay- 

13  able  to  the  state  treasurer,  with  a  surety  company  author- 

14  ized  to  transact  business  in  the  commonwealth,  as  surety. 

15  Each  temporary  clerk  of  the  supreme  judicial  court  in 

16  Suffolk  County  appointed  under  section  eight  shall  give 

17  bond  payable  to  the  state  treasurer  in  a  sum  not  less  than 

18  one  thousand  dollars,  to  be  determined  by  the  court,  con- 

19  ditioned  to  perform  faithfully  his  official  duties,  with  a 

20  surety  company  authorized  to  transact  business  in  the  com- 

2 1  monwealth.  Each  temporary  assistant  clerk  of  the  supreme 

22  judicial  court  in  Suffolk  county,  each  temporary  assistant 

23  clerk  of  the  supreme  judicial  court  for  the  commonwealth, 

24  and  each  temporary  assistant  clerk  of  the  appeals  court 

25  appointed  under  section  nine  shall  give  bond,  conditioned 

26  to  perform  faithfully  his  official  duties,  payable  to  the  state 

27  treasurer  in  a  sum  to  be  determined  by  the  court  with  a 

28  surety  company  authorized  to  transact  business  in  the  com- 

29  monwealth.  Each  other  clerk  of  the  courts  and  each  other 

30  assistant  clerk  of  the  courts  and  each  other  temporary 
3  ]  assistant  clerk  appointed  under  section  nine,  shall  give 

32  bond  in  like  manner  to  the  county,  conditioned  to  perform 

33  faithfully  his  official  duties,  with  a  surety  company  author- 

34  ized  to  transact  business  in  the  commonwealth,  as  surety, 

35  in  a  sum  not  less  than  five  thousand  dollars  in  the  case  of 
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36  such  a  clerk  and  not  less  than  one  thousand  dollars  in  the 

37  case  of  such  an  assistant  clerk,  and  of  such  a  temporary 

38  assistant  clerk  appointed  under  section  nine,  to  be  deter- 

39  mined   by   the   court;    and   each   other   temporary   clerk 

40  appointed  under  section  eight  shall,   if  required  by  the 

4 1  court,  give  bond  in  like  manner  and  in  a  sum  not  less  than 

42  one  thousand  dollars,  to  be  determined  by  the  court. 

1  SECTION  2.     Section  94  of  chapter  221  of  the  Gen- 

2  eral  Laws  is  hereby  amended  by  deleting  the  first  five  par- 

3  agraphs    and    inserting    in    place    thereof   the    following 

4  paragraph:  — 

5  Except  as  provided  in  section  ninety-three  and  ninety- 

6  three  A,  and  except  as  otherwise  provided,  the  salaries  of 

7  the  clerks  of  the  courts  of  the  various  counties  and  their 

8  assistants,  the  clerk  of  the  superior  court  for  criminal  busi- 

9  ness  in  Suffolk  county  and  his  assistants,  and  the  clerk  of 

10  the  superior  court  of  civil  business  in  Suffolk  county  and 

1 1  his  assistants  shall  be  paid  by  their  respective  counties, 

12  and  shall  be  as  follows:  — 
i 

1  SECTION  3.     Chapter  221  of  the  General  Laws  is  her- 

2  eby  amended  by  inserting  immediately  after  section  93  the 

3  following  section:  — 

4  Section  93 A.     The  salaries  of  the  clerk  of  the  supreme 

5  judicial  court  of  Suffolk  county  and  his  assistants  shall  be 

6  paid  by  the  commonwealth  and  shall  be  as  follows:  — 

7  Clerk  —  A  sum  equivalent  to  seventy-five  percent  of 

8  the  salary  of  an  associate  justice  of  the  supreme  judicial 

9  court. 

10  Assistant  Clerk  —  A  sum  equivalent  to  eighty-five  per- 

1 1  cent  of  the  salary  of  the  clerk. 

12  Second  Assistant  Clerk  —  A  sum  equivalent  to  seventy- 

1 3  five  percent  of  the  salary  of  the  clerk. 

14  Third  Assistant  Clerk  —  A  sum  equivalent  to  sixty-five 

1 5  percent  of  the  salary  of  the  clerk. 

16  The  clerk  of  the  supreme  judicial  court  for  Suffolk 

17  county  may  employ  necessary  clerical  assistance  and  may 

1 8  expend  for  said  purpose  such  sums  as  may  be  appropriated 

19  by  the  commonwealth  therefor,  subject,  however,  to  the 

20  approval  of  the  chief  justice. 

1  SECTION  4.     Section  100  of  chapter  221  of  the  Gen- 

2  eral  Laws  is  hereby  amended  by  striking  the  second  sen- 

3  tence  and  inserting  in  its  place  the  following  sentence:  — 

4  Each  temporary  assistant  clerk  other  than  a  temporary 

5  assistant  clerk  of  the  supreme  judicial  court  for  the  com- 

6  monwealth  or  a  temporary  assistant  clerk  of  the  supreme 

7  judicial  court  for  Suffolk  county  or  a  temporary  assistant 

8  clerk  of  the  appeals  court  appointed  under  section  nine 
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9  shall  receive  from  the  county  the  same  salary  as  the  assist- 

10  ant  clerk  for  whom  he  is  acting,  and  the  amount  so  paid 

1 1  shall  be  deducted  from  the  salary  of  such  assistant  clerk. 

12  Each  temporary  assistant  clerk  of  the  supreme  judicial 

13  court  for   the  commonwealth,   each  temporary  assistant 

14  clerk  of  the  supreme  judicial  court  for  Suffolk  county,  and 

15  each    temporary    assistant    clerk    to    the    appeals    court, 

16  appointed  under  section  nine  shall  receive  from  the  com- 

1 7  monwealth  the  same  salary  as  the  assistant  clerk  for  whom 

18  he  is  acting,  and  the  amount  so  paid  shall  be  deducted 

19  from  the  salary  of  such  assistant  clerk. 

1  SECTION  5.     Section  102  of  chapter  221  of  the  Gen- 

2  eral  Laws  is  hereby  amended  by  deleting  in  the  first  sent- 

3  ence  the  following  words:  —  "the  clerk  of  the  supreme 

4  judicial  court  for  Suffolk  county  and  the  clerks  of  the  supe- 

5  rior  court  for  said  county"  and  inserting  in  its  place  the 

6  following:  and  the  clerks  of  the  superior  court  for  Suffolk 

7  county. 

1  SECTION  6.     Section  32  of  chapter  221  of  the  Gen- 

2  eral  Laws  is  hereby  amended  by  deleting  the  words:  — 

3  "and  of  the  supreme  judicial." 

1  SECTION  7.     Section  45  of  chapter  35  of  the  General 

2  Laws  is  hereby  amended  by  deleting  the  words:  "supreme 

3  judicial  and." 

1  SECTION  8.     Section  15  of  chapter  221  of  the  Gen- 

2  eral  Laws  is  hereby  amended  by  adding  after  the  last  sent- 

3  ence  in  the  current  section  15  the  following  sentence:  — 

4  The  clerk  of  the  supreme  judicial  court  for  Suffolk  county 

5  shall  annually,  before  the  last  Wednesday  of  December, 

6  account  with  and  pay  over  to  the  state  treasurer  all  fees 

7  received  by  him  as  clerk  of  the  supreme  judicial  court  for 

8  Suffolk  county,  and  as  clerk  of  the  appeals  court. 

1  SECTION  9.     Section  22  of  chapter  35  of  the  General 

2  Laws  is  hereby  amended  by  inserting  in  the  first  sentence 

3  after  the  words  "clerks  of  the  courts,"  but  before  the  words 

4  "clerks  of  the  district  courts"  the  following  words:  — 

5  other  than  the  clerk  of  the  supreme  judicial  court  for  the 

6  commonwealth,  the  clerk  of  the  supreme  judicial  court  for 

7  Suffolk  county  in  that  capacity  and  as  clerk  of  the  appeals 

8  court,  or  the  recorder  of  the  land  court. 

1  SECTION  10.     Section  23  of  chapter  35  of  the  Gen- 

2  eral  Laws  is  hereby  amended  by  inserting  in  the  first  sent- 

3  ence  after  the  words  "the  courts  in  any  county"  but  before 

4  the  words  "shall,  if  possible"  the  following  words:  —  other 

5  than  the  supreme  judicial  court  and  the  appeals  court  and 

6  the  land  court. 
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1  SECTION  IL     Chapter  221  of  the  General  Laws  is 

2  hereby  amended  by  adding  the  following  sections  imme- 

3  diately  after  section  15:  — 

4  Section  15 A.     Except  as  otherwise  provided,  the  clerk 

5  of  the  supreme  judicial  court  for  the  commonwealth,  the 

6  clerk  of  the  supreme  judicial  court  for  Suffolk  county  in 

7  that  capacity  and  as  clerk  of  the  appeals  court,  having 

8  more  money  in  their  hands  than  is  required  for  immediate 

9  use,  shall  deposit  it,  in  their  official  names,  in  national 

10  banks  or  trust  companies  in  the  commonwealth  or  banking 

1 1  companies  doing  business  in  the  commonwealth  and  quali- 

12  fied  to  receive  demand  deposits  under  the  provisions  of 

13  section  six  A  of  chapter  one  hundred  and  seventy-two  A, 

14  at  the  best  practicable  interest  rates.  Interest  thereon  shall 

15  be   paid   to   the   commonwealth;   provided,   that   interest 

1 6  accruing  on  the  deposit  as  aforesaid  of  any  money  paid  to 

17  any  official  mentioned  in  this  section  which  is  so  paid 

18  under  order  of  a  court  or  which  is  otherwise  subject  to  the 

19  direction  of  a  court  shall,  if  the  court  so  directs,  be  paid  to 

20  the  parties  entitled  to  the  principal  fund  of  such  deposit. 

21  Section  15B.     Money  paid  into  the  supreme  judicial 

22  court  and  the  appeals  court  shall,  if  possible,  be  placed  at 

23  interest  by  the  clerks  thereof,  and  the  interest  shall  be 

24  available  for  the  uses  of  the  commonwealth,  unless  the 

25  court  directs  it  to  be  paid  to  the  parties  to  the  litigation  in 

26  connection  with  which  such  money  was  paid  into  court. 

27  All  interest  in  the  custody  of  any  clerk  of  said  courts  not 

28  directed  to  be  paid  as  aforesaid,  remaining  after  payment 

29  by  order  of  the  court  of  the  principal  fund  to  parties  liti- 

30  gant  entitled  thereto,  shall  annually  be  paid  to  the  state 

3 1  treasurer  before  the  last  Wednesday  in  December. 

32  Section  15C.     The  clerk  of  the  supreme  judicial  court 

33  for  the  commonwealth,  the  clerk  of  the  supreme  judicial 

34  court  for  Suffolk  county  and  the  clerk  of  the  appeals  court 

35  holding  funds  unclaimed  after  two  years  from  the  time  of 

36  receipt  thereof,  and  not  otherwise  subject  to  statutory  dis- 

37  position  shall  pay  over  such  funds  to  the  state  treasurer; 

38  provided  that  any  person  or  persons  establishing  a  lawful 

39  claim  thereto  before  the  state  treasurer  within  six  years  of 

40  such  payment  over  may  receive  satisfaction  thereof  from 

4 1  the  General  Fund. 

1  SECTION   12.     Chapter  185  of  the  General  Laws  is 

2  hereby  amended  by  adding  immediately  after  section  7  the 

3  following  sections:  — 

4  Section  7 A.     Except  as  otherwise  provided,  the  recor- 

5  der  of  the  land  court,  having  more  money  in  his  hands 

6  than  is  required  for  immediate  use,  shall  deposit  it,  in  his 

7  official  name,  in  national  banks  or  trust  companies  in  the 

8  commonwealth  or  banking  companies  doing  business  in 
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9  the  commonwealth  and  qualified  to  receive  demand  depos- 

10  its  under  the  provisions  of  section  six  A  of  chapter  one 

1 1  hundred  and  seventy-two  A,  at  the  best  practicable  interest 

12  rates.  Interest  thereon  shall  be  paid  to  the  commonwealth; 

1 3  provided,  that  interest  accruing  on  the  deposit  as  aforesaid 

14  of  any  money  paid  to  any  official  mentioned  in  this  section 

15  which  is  so  paid  under  order  of  a  court  or  which  is  other- 

16  wise  subject  to  the  direction  of  a  court  shall,  if  the  court  so 

1 7  directs,  be  paid  to  the  parties  entitled  to  the  principal  fund 

1 8  of  such  deposit. 

19  Section   7B.     Money  paid  into  the  land  court,  other 

20  than  the  amount  set  aside  for  the  assurance  fund  which  is 

2 1  dealt  with  in  sections  ninety-nine  to  one-hundred  and  nine 

22  of  this  chapter,  shall,  if  possible  be  placed  at  interest  by 

23  the  recorder  thereof,  and  the  interest  shall  be  available  for 

24  the  uses  of  the  commonwealth.  The  recorder  shall  pay  all 

25  interest  accruing  from  money  deposited  pursuant  to  sec- 

26  tion  seven  A  of  this  chapter,  other  than  interest  on  the 

27  assurance  fund  which  is  dealt  with  in  sections  ninety-nine 

28  to  one-hundred  and  nine  of  this  chapter,  to  the  state  treas- 

29  urer  before  the  tenth  day  after  the  close  of  each  quarter  of 

30  the  fiscal  year. 

1  SECTION  13.     Section  55  of  chapter  221  of  the  Gen- 

2  eral  Laws  is  hereby  amended  by  deleting  the  present  sec- 

3  tion  and  inserting  in  its  place  the  following  section:  —  The 

4  supreme  judicial  court,  the  appeals  court,  the  superior 

5  court  or  the  probate  court  shall  award  reasonable  compen- 

6  sation  to  the  commissioner,  assessors,  referees,  masters  in 

7  chancery  and  special  masters,  for  duties  performed  under 

8  the  direction  of  said  court,  and  to  arbitrators  appointed 

9  under  chapter  two   hundred   and   fifty-one   upon   whose 

10  awards  judgment  is  entered.  Those  awarded  compensation 

11  by  the  supreme  judicial  court  or  the  appeals  court  shall  be 

12  paid  by  the  commonwealth.  Those  awarded  compensation 

1 3  1  by  the  superior  court  or  the  probate  court  shall  be  paid  by 

14  the  county  in  which  they  are  appointed.  Reasonable  travel- 

1 5  ing  expenses  shall  also  be  allowed  in  the  same  manner  as  is 

16  provided  for  auditors. 

1  SECTION  14.     Section  49  of  chapter  35  of  the  General 

2  Laws  is  hereby  amended  by  deleting  the  first  sentence  and 

3  inserting  in  its  place  the  following  sentence:  —  Every  of- 

4  fice  and  position  whereof  the  salary  is  wholly  payable  from 

5  the  treasury  of  one  or  more  counties,  or  from  funds  ad- 

6  ministered  by  and  through  county  officials,  excluding  the 

7  offices  of  county  commissioners,  the  clerk  and  the  assistant 

8  clerks  of  the  superior  court  for  civil  business  in  the  county 

9  of  Suffolk,  the  clerk  and  assistant  clerks  of  the  Superior 
1 0  court  for  criminal  business  in  the  county  of  Suffolk,  clerks 


P.D.    144  JUDICIAL  COUNCIL                                        57 

1 1  and  assistant  clerks  of  the  courts,  the  register  of  deeds  and 

12  the  assistant  registers  of  deeds  for  the  county  of  Suffolk, 

13  the  sheriff  of  the  county  of  Suffolk,  official  stenographers, 

14  additional  stenographers  and  temporary  stenographers  of 

15  the  superior  court  in  the  county  of  Suffolk,  justices  and 

16  special  justices  of  the  district  courts,  the  messenger  of  the 

17  superior  court  in  the  county  of  Suffolk,  the  secretary  and 

1 8  assistant  secretary  of  the  municipal  court  of  the  city  of  Bos- 

19  ton,  clerks  and  assistant  clerks  of  the  district  courts,  and 

20  the  Boston,  the  Bristol  county,  Worcester  and  Springfield 

21  juvenile  courts,  and  excluding  other  offices  and  positions 

22  filled  by  appointment  of  the  governor  with  the  advice  and 

23  consent  of  the  council,  court  officers  in  attendance  upon 

24  the  municipal  court  of  the  city  of  Boston,  and  probation  of- 

25  ficers,  but  including  also  the  clerk,  assistant  clerks,  court 

26  officers  and  housing  specialists  of  the  housing  court  of  the 

27  city  of  Boston,  shall  be  classified  by  the  board  in  the  manner 

28  provided  by  sections  forty-eight  to  fifty-six,  inclusive,  and 

29  every  such  office  and  position  now  existing  or  hereafter 

30  established,  shall  be  allocated  by  the  board  to  its  proper 

3 1  place  in  such  classification. 

1  SECTION  15.     Section  76  of  chapter  221  of  the  Gen- 

2  eral  Laws  is  hereby  amended  by  deleting  the  first  sentence 

3  and  inserting  in  its  place  the  following  sentence:  —  The 

4  commonwealth    shall    annually    pay    the    administrative 

5  assistant  to  the  supreme  judicial  court  in  Suffolk  county 

6  such  compensation  as  shall  be  determined  by  the  justices 

7  of  said  court. 

1  SECTION    16.     Section  92A  of  chapter  221    of  the 

2  General  Laws  is  hereby  amended  by  striking  the  last  sent- 

3  ence  and  inserting  in  its  place  the  following  sentence:  — 

4  The  court  shall  determine  a  reasonable  fee,  not  to  exceed 

5  ten  dollars  per  hour  in  court  for  the  services  of  such  inter- 

6  preter  who  shall  be  paid  by  the  commonwealth  for  service 

7  in  the  supreme  judicial  court,  the  appeals  court  or  the  land 

8  court,  and  by  the  county  for  service  in  other  courts. 

1  SECTION  17.     Section  70  of  chapter  221  of  the  Gen- 

2  eral  Laws  is  hereby  amended  by  deleting  the  last  sentence 

3  and  inserting  in  its  place  the  following  sentences:  —  They 

4  shall  have  the  authority  of  constables  to  serve  venires  for 

5  jurors  and  the  processes  of  said  court,  and  in  Worcester 

6  county  to  summon  witnesses.  They  shall  be  paid  by  the 

7  commonwealth  their  actual  expenses  necessarily  incurred 

8  in  serving  the  processes  of  the  supreme  judicial  court  and 

9  appeals  court  and  the  land  court;  they  shall  be  paid  by  the 

10  county  their  actual  expenses  necessarily  incurred  in  serv- 

1 1  ing  the  processes  of  the  superior,  probate  and  insolvency 

12  courts. 
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1  SECTION  18.     Section  8  of  chapter  213  of  the  Gen- 

2  eral  Laws  is  hereby  amended  by  striking  the  present  sec- 

3  tion  and  inserting  in  its  place  the  following  section:  —  The 

4  courts    shall,    respectively,    receive,    examine    and    allow 

5  accounts  for  services  and  expenses  incident  to  their  sit- 

6  tings.   The  supreme  judicial  court  shall  order  payment 

7  thereof  out  of  the  state  treasury  and  the  superior  courts 

8  shall  order  payment  thereof  out  of  their  respective  county 

9  treasuries. 

1  SECTION  19.     Section  12  of  chapter  35  of  the  Gen- 

2  eral    Laws    is    hereby   amended   by   deleting   the    words 

3  "supreme  judicial  or." 

1  SECTION  20.     Section  21  of  chapter  21 1  of  the  Gen- 

2  eral  Laws  is  hereby  amended  by  inserting  after  the  words 

3  "the  commonwealth"  but  before  the  words  "shall  exam- 

4  ine"  the  following  words:  —  and  for  Suffolk  county. 

1  SECTION  21.     Section  73  of  chapter  221  of  the  Gen- 

2  eral  Laws,  as  most  recently  amended  by  chapter  363  of  the 

3  Acts  of  1973,  is  hereby  amended  by  striking  the  first  four 

4  sentences  and  inserting  in  their  place  the  following  sen- 

5  tences:  —  Each  officer  in  attendance  upon  the  supreme 

6  judicial  court  in  the  county  of  Suffolk  shall  receive  in  full 

7  from  the  commonwealth  for  all  services  performed  by  him 

8  such  salary  as  shall  be  fixed  by  the  justices  of  the  appeals 

9  court.  The  officer  in  attendance  upon  the  land  court  in  said 

10  county  shall  receive  in  full  from  the  commonwealth  for  all 

1 1  services  performed  by  him  such  salary  as  shall  be  fixed  by 

1 2  the  judges  of  said  court. 

1  SECTION  22.     Section  75  of  chapter  221  of  the  Gen- 

2  eral  Laws  is  hereby  amended  by  inserting  immediately 

3  after  the  words  "sitting  for  the  commonwealth"  and  imme- 

4  diately  before  the  words  "it  shall  be"  the  following  words: 

5  —  or  for  Suffolk  county. 

1  SECTION  23.     Section  77  of  chapter  221  of  the  Gen- 

2  eral  Laws  is  hereby  amended  by  deleting  the  present  sec- 

3  tion  and  inserting  in  its  place  the  following  section:  — 

4  Premiums  on  bonds  of  court  officers  and  deputy  sheriffs  in 

5  attendance  on  the  supreme  judicial  court  and  the  appeals 

6  court  shall  be  paid  by  the  commonwealth.  Premiums  on 

7  bonds  of  court  officers  and  deputy  sheriffs  in  attendance 

8  on  the  superior  court  in  Suffolk  county  and  on  the  courts 

9  in  Bristol,  Hampden,  Middlesex,  Norfolk  and  Worcester 
10  counties  shall  be  paid  by  their  respective  counties. 

1  SECTION  24.     Section    13A  of  chapter    185   of  the 

2  General  Laws  is  hereby  amended  by  deleting  the  words 
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3  "by  the  county  in  which  the  land  in  question  lies"  and 

4  inserting  in  place  thereof  the  following  words:  —  by  the 

5  commonwealth. 

1  SECTION  25.     Section  43  of  chapter  185  of  the  Gen- 

2  eral  Laws  is  hereby  amended  by  deleting  in  the  last  sen- 

3  tence  the  words  "county  where  the  land  involved  in  the 

4  proceedings  is  situated"  and  substituting  in  place  thereof 

5  the  following  word:  —  commonwealth. 

1  SECTION  26.     Section  1  of  chapter  185  of  the  Gen- 

2  eral  Laws  is  hereby  amended  by  deleting  the  eighteenth 

3  paragraph  and  inserting  in  its  place  the  following  para- 

4  graph:  —  Sittings.  —  The  court  shall  hold  its  sittings  in 

5  Boston,  but  may  adjourn  from  time  to  time  to  such  other 

6  places   as   public   convenience   may   require.    In   Suffolk 

7  county,   the  commonwealth,   and   in  other  counties,   the 

8  county  commissioners,  shall  provide  suitable  quarters  and 

9  facilities  for  the  fittings  of  said  court  in  the  same  building 

1 0  with,  or  convenient  to,  the  probate  court  or  the  registry  of 

1 1  deeds. 

1  SECTION  27.     Section  3 A  of  chapter  21 1  of  the  Gen- 

2  eral  Laws  is  hereby  amended  by  deleting  the  present  sec- 

3  tion,  as  most  recently  amended  by  chapter  650  of  the  Acts 

4  of  1967,  and  inserting  in  place  thereof  the  following  sec- 

5  tion:  —  There  shall  be  an  executive  secretary  to  the  jus- 

6  tices  of  the  supreme  judicial  court  appointed  by  such 

7  justices  to  serve  at  their  pleasure.  Said  executive  secretary 

8  shall  be  a  member  of  the  bar  of  Massachusetts  and  shall 

9  receive  from  the  commonwealth  a  salary  to  be  fixed  by  the 

10  justices  of  said  court.  He  shall  be  provided  with  suitable 

1 1  quarters  in  the  Suffolk  county  courthouse  in  the  city  of 

1 2  Boston. 
13 

1  SECTION  28.     Section  3B  of  chapter  21 1  of  the  Gen- 

2  eral  Laws  is  hereby  amended  by  striking  the  present  sec- 

3  tion,  as  most  recently  amended  by  chapter  567  of  the  Acts 

4  of  1970,  and  inserting  in  place  thereof  the  following  sec- 

5  tion:  —  The  executive  secretary,  with  the  approval  of  the 

6  justices  of  the  supreme  judicial  court,  may  appoint  assist- 

7  ants  and  other  employees  to  assist  him  in  performing  the 

8  duties  vested  in  him.  Said  assistants  and  employees  shall 

9  receive  from  the  commonwealth  such  salaries  as  may  be 

10  fixed  by  the  executive  secretary  with  the  approval  of  the 

1 1  justices  of  said  court.  The  executive  secretary  and  said 

12  assistants  and  employees  shall  not  engage  directly  or  indi- 

13  rectly  in  the  practice  of  law. 
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1  SECTION  29.     Section  3C  of  chapter  21 1  of  the  Gen- 

2  era]  Laws  is  hereby  amnded  by  inserting  after  paragraph 

3  (f)  the  following  paragraph  (g):  — 

4  (g)  Attendance  to  such  other  matters  as  may  be  assigned 

5  by  the  justices  of  the  supreme  judicial  court  in  the  exercise 

6  of  said  court's  powers  of  general  superintendence  over  the 

7  administration  of  all  courts  of  the  commonwealth. 

1  SECTION  30.     The  city  of  Boston  is  hereby  author- 

2  ized  and  directly  to  convey  without  consideration  and  the 

3  commonwealth  is  authorized  and  directed  to  acquire  the 

4  Suffolk  county  courthouse,  including  the  land,  structures, 

5  and  all  improvements  thereof  held  by  the  city  of  Boston 

6  under  authority  of  chapter  three  hundred  and  seventy- 

7  seven  of  the  acts  of  eighteen  hundred  and  eighty-five, 

8  chapter  one  hundred  and  twenty-two  of  the  acts  of  eight- 

9  een  hundred  and  eighty-six,  and  chapter  four  hundred  and 

10  seventy -four  of  the  acts  of  nineteen  hundred  and  thirty- 

1 1  five. 

SECTION  31.  Section  six  of  chapter  four  hundred 
and  seventy-four  of  the  acts  of  nineteen  hundred  and  thir- 
ty-five is  hereby  repealed. 

SECTION  32.  The  commonwealth  shall  pay  the 
entire  annual  costs  and  charges  of  maintenance  and  opera- 
tion of  the  Suffolk  county  courthouse. 

SECTION  33.  Chapter  three  hundred  and  eighty- 
three  of  the  acts  of  nineteen  hundred  and  thirty-nine  is 
hereby  amended  by  striking  out  in  section  one  the  last 
sentence  thereof  and  inserting  in  place  thereof  the  follow- 
ing sentence:  —  The  compensation  of  such  custodian  and 
other  officers  shall  be  paid  by  the  commonwealth. 

1  SECTION    34.     Chapter    thirty-four    of  the    General 

2  Laws  is  hereby  amended  by  striking  out  in  section  three 

3  the  first  sentence  thereof  and  inserting  in  place  thereof  the 

4  following  sentence:  —  Each  county  shall  provide  suitable 

5  court  houses,  jails,  houses  of  correction,  fireproof  offices 

6  and  other  public  buildings  necessary  for  its  use,  and  suita- 

7  ble  accommodations  for  district  courts,  except  that  the 

8  county  of  Dukes  need  not  provide  a  house  of  correction, 

9  and  that  Boston,  except  as  otherwise  provided  by  law, 

10  shall    provide    necessary    public    buildings    for    Suffolk 

1 1  county. 

1  SECTION  35.     Upon  the  effective  date  of  this  act,  the 

2  clerk  of  the  supreme  judicial  court  for  Suffolk  County  and 

3  his  assistants,  the  administrative  assistant  for  the  supreme 

4  judicial  court  in  Suffolk  county,  clerical  assistants  to  the 
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5  clerk  for  the  supreme  judicial  court  in  Suffolk  county, 

6  court  officers  in  attendance  on  the  supreme  judicial  court 

7  in  Suffolk  county,  and  in  attendance  on  the  appeals  court 

8  in  Suffolk  county,  the  court  officer  in  attendance  on  the 

9  land  court  and  others  employed  in  the  operation  of  the 

10  supreme  judicial  court,  the  appeals  court,  and  the  land 

1 1  court  who  are  paid  by  the  counties  or  the  city  of  Boston, 

12  shall  be  transferred  to  the  employ  of  the  commonwealth. 

We  recommend  that  the  commonwealth  assume  the  entire 
cost  of 

1 .  The  Supreme  Judicial  Court 

2.  The  Appeals  Court 

3.  The  Land  Court 

as  the  first  step.  These  courts,  without  question,  serve  all  of  the 
people  of  the  commonwealth  without  regard  to  county  or  dis- 
trict lines.  They  are  courts  of  the  commonwealth;  they  have 
never  been  a  part  of  a  county  or  local  system.  They  should  be 
entirely  supported  by  the  commonwealth. 

As  a  second  step  we  recommend  that  the  commonwealth  pay 
the  costs  of  the  superior  court.  We  are  of  the  opinion  that  any 
take-over  of  funding  ought  to  be  accomplished  in  stages. 


Source  of  the  Total  Judicial  Budget  for  1972-1973  (Net  Costs) 

This  graph  demonstrates  that  the  total  net  cost  of  the  judicial 
system  in  Massachusetts  is  borne  by  the  cities  and  towns  which 
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are  called  upon  to  pay  the  county  assessments  for  the  Judicial 
System.  The  statistics  also  demonstrate  that  the  district  court 
system  is  largely  financed  by  local  real  estate  taxes  imposed  by 
the  cities  and  towns.  The  share  of  the  commonwealth  which  is 
found  in  the  state  budget  is  historically  consistent  with  the  idea 
that  the  judicial  system  is,  and  always  has  been,  "community 
based"  with  heavy  accent  on  the  county  system. 

C.  JUDICIAL  CONDUCT  COMMISSION 

SENATE (1974) No.  1728 


AN     ACT     ESTABLISHING     A     COMMISSION     ON     JUDICIAL 
CONDUCT. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

SECTION  1 .  The  General  Laws  are  amended  by  add- 
ing after  chapter  21 1 A  the  following  new  chapter:  — 

Chapter  21  IB.     Commission  on  Judicial  Conduct. 

Section  1.  There  shall  be  a  Commission  on  Judicial 
Conduct  consisting  of  seven  members,  two  shall  be 
appointed  by  the  Chief  Justice  of  the  Supreme  Judicial 
Court,  three  shall  be  appointed  by  the  Governor,  none  of 
whom  shall  be  members  of  the  bar,  and  two  shall  be 
appointed  by  the  Board  of  Governors  of  the  Massachusetts 
Bar  Association.  No  member  shall  be  a  judge  or  justice  of 
any  court  within  the  commonwealth.  The  members  of  the 
commission  shall  serve  without  compensation,  but  shall  be 
reimbursed  for  all  expenses  reasonably  incurred  by  them 
in  the  performance  of  their  duties.  Commission  member- 
ship terminates  if  a  member  ceases  to  be  qualified  for  his 
appointment.  A  vacancy  shall  be  filled  by  the  appointing 
power  for  the  remainder  of  the  term. 

Members  initially  appointed  hereunder  by  the  Chief 
Justice  of  the  Supreme  Judicial  Court  shall  serve  respec- 
tively for  one  and  three  years  from  the  dates  of  their 
appointments.  Members  initially  appointed  hereunder  by 
the  Governor  shall  serve  respectively  for  one,  two  and 
three  years  from  the  dates  of  their  appointments.  Members 
initially  appointed  hereunder  by  the  Board  of  Governors 
of  the  Massachusetts  Bar  Association  shall  serve  respec- 
tively for  two  and  four  years  from  the  dates  of  their 
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appointments.  Upon  the  expiration  of  the  term  of  office  of 
a  member,  his  successor  shall  be  appointed  in  the  manner 
aforesaid  for  four  years. 

Section  2.  The  commission  shall  investigate,  upon 
complaint  of  any  person  other  than  from  its  own  member- 
ship, the  action  of  any  judge  that  may,  be  consequence  of: 
willful  misconduct  in  office,  willful  or  persistent  failure  to 
perform  his  duties,  habitual  intemperance  or  other  conduct 
prejudicial  to  the  administration  of  justice  that  brings  the 
judicial  office  into  disrepute;  constitute  breach  of  the  Can- 
ons of  Judicial  Ethics  as  promulgated  by  the  Supreme 
Judicial  Court.  Upon  completion  of  any  investigation,  the 
commission  shall  recommend  an  appropriate  disposition 
of  the  matter  under  investigation.  If  the  commission  rec- 
ommendation requires  action  by  the  Supreme  Judicial 
Court  or  by  the  General  Court,  the  commission  shall  forth- 
with report  its  recommendations  to  the  appropriate  body 
for  consideration  and  further  action.  Unless  and  until  such 
a  report  is  required,  all  commission  proceedings  shall  be 
confidential. 

Section  3.  The  commission  shall  appoint  an  executive 
secretary  who  shall  serve  at  the  pleasure  of  the  commis- 
sion. The  executive  secretary  shall  receive  an  annual  salary 
of  $25,000  and  such  expenses  as  approved  by  the  commis- 
sion which  are  incurred  by  him  in  the  discharge  of  his 
duties.  Such  executive  secretary  shall  devote  his  entire 
time  during  ordinary  business  hours  to  his  duties  and  shall 
not  directly  or  indirectly  engage  in  the  practice  of  law. 

Section  4.  The  commission  shall  be  provided  with 
adequate  offices  and  may  appoint  such  other  assistants, 
investigators  and  clerical  assistance  which  are  determined 
necessary  to  carry  out  the  provisions  of  this  chapter.  The 
commission  shall  be  allowed  for  such  purposes  annually 
such  amount  as  shall  be  appropriated  by  the  General 
Court,  to  be  paid  by  the  commonwealth  upon  the  certifica- 
tion of  the  Chairman  who  shall  be  elected  by  the  members. 

Section  5.  The  commission  shall  make  rules  imple- 
menting this  chapter  and  providing  for  the  confidentiality 
of  its  proceedings. 

Section  6.  Subject  to  the  rules  of  said  commission,  the 
commission  shall  have  the  power  to  issue  summonses  and 
other  processes  for  the  attendance  of  any  witnesses  and  the 
production  of  any  books,  records,  papers  or  documents  as 
may  be  necessary  or  desirable  to  any  investigation. 

Section  7.  The  commission  shall  render  a  report 
annually  to  the  General  Court  and  the  Supreme  Judicial 
Court. 
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Judicial  Removal  and  Discipline 

In  view  of  the  many  proposals  for  some  kind  of  official  com- 
mission or  board  to  deal  with  complaints  against  judges,  we 
again  refer  to  the  comments  in  our  49th  Report  for  1973.  (pps. 
39-67). 

Unless  there  is  a  constitutional  amendment,  any  legislation 
which  may  be  enacted  for  the  purpose  of  judicial  discipline  may 
be  ineffective. 

We  recommend  the  following  constitutional  amendment  as  a 
first  step  towards  a  statutory  commission  or  board  to  deal  with 
judicial  conduct  which  is  unacceptable.  The  General  Court 
would  determine  the  specific  provisions  of  a  statute  at  some 
later  time. 

1975  DRAFT  ACT 


©tip  (Eoutmonuipaltli  of  liaaBarI|Ufietts 

In  the  Year  One  Thousand  Nine  Hundred  and  Seventy-Four 

PROPOSAL  FOR  A  LEGISLATIVE  AMENDMENT  TO  THE 

CONSTITUTION 

Relative  to  the  Discipline,  Censure,  and  Removal  of  Judges 

A  majority  of  all  the  members  elected  to  the  Senate  and 
House  of  Representatives,  in  joint  session,  hereby  declares  it  to 
be  expedient  to  alter  the  Constitution  by  the  adoption  of  the  fol- 
lowing Article  of  Amendment,  to  the  end  that  it  may  become  a 
part  of  the  Constitution  (if  similarly  agreed  to  in  a  joint  session 
of  the  next  General  Court  and  approved  by  the  people  at  the 
state  election  next  following): 

ARTICLE  OF  AMENDMENT 
The  Constitution  is  hereby  amended  as  follows: 
Article  1.  In  addition  to  the  provisions  contained  in  chapter  III 
and  Articles  of  Amendment  LVIII,  XXXVII,  and  LXXV  and 
in  the  manner  which  shall  be  provided  by  statute  and  notwith- 
standing the  existing  provisions  of  chapter  III  and  Articles  of 
Amendment  LVIII,  XXXVII,  and  LXXV,  a  judge  of  any  court 
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may  be  censured,  suspended,  or  removed  from  his  judicial  office 
by  the  Supreme  Judicial  Court  for  conduct  that  brings  the  judi- 
cial office  into  disrepute,  including  but  not  limited  to: 

(a)  Conviction  in  a  court  of  this  or  any  other  state  or  of  the 
United  States  of  a  crime  punishable  as  a  felony  or  a  crime 
involving  moral  turpitude;  or 

(b)  Willful  misconduct  in  a  judicial  office;  or 

(c)  Habitual  failure  to  perform  judicial  duties;  or 

(d)  Habitual  intemperance. 


1975  Legislative  Note 

Three  or  more  bills  have  been  filed  for  the  1975  legislative 
session  which  would  provide  for  a  constitutional  amendment  so 
as  to  permit  the  establishment  of  a  Commission  on  Judicial 
Conduct.  One  bill  (H.  2966  of  1975)  would  provide  that  the 
Commission  could  receive  complaints  and  could  "review  the 
performance  of  any  judge  or  justice".  This  same  bill  empowers 
the  Supreme  Judicial  Court  to  retire,  censure,  suspend,  remove 
or  take  other  appropriate  action  against  any  judge  or  justice 
under  certain  conditions.  The  Commission  is  not  restricted  in  its 
"review"  of  the  performance  of  the  particular  judge. 

Another  bill  provides  that  the  Commission  shall  investigate 
and  inquire  into  complaints  regarding  "the  conduct  of  a  Com- 
mission member  or  any  judge  of  the  commonwealth".  Under 
this  plan,  the  Commission  could  suspend  the  judge  temporarily 
with  pay.  The  Commission  would  make  recommendations  to  the 
Supreme  Judicial  Court  in  the  more  serious  cases. 

The  third  major  bill  calls  for  the  Commission  to  receive  com- 
plaints and  make  investigations  into  the  activities  of  judges. 
This  bill  does  not  require  that  the  Commission  confine  its  rec- 
ommendations only  to  the  Supreme  Judicial  Court.  The  Com- 
mission may  make  recommendations  to  the  legislature  or  to  the 
governor. 

We  have  not  recommended  a  specific  plan.  We  think  that  if  a 
constitutional  amendment  is  adopted  by  the  General  Court,  and 
the  people,  the  General  Court  can  enact  appropriate  legislation. 
All  of  the  major  bills  present  difficulties. 
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D.  JUDICIAL  COUNCIL  STATUTE 

HOUSE (1974)  ....   No.  3645 

(ill|p  (Enrnmaniupaltli  of  ilaaBarI|UBPlta 

In  the  Year  One  Thousand  Nine  Hundred  and  Seventy-Four. 

AN  ACT  REDEFINING  THE  POWERS  OF  THE  JUDICIAL  COUNCIL. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Chapter  22 1  of  the  General  Laws  is  hereby  amended  by 

2  striking  sections  34A,  34B,  and  34C  and  inserting  in  place 

3  thereof  the  following  new  sections:  — 

4  Section  34 A.     There  shall  be  a  judicial  council  which 

5  shall  be  composed  of  the  chief  justice  of  the  supreme  judi- 

6  cial  court  or  some  other  justice  or  former  justice  of  that 

7  court  appointed  from  time  to  time  by  him;  the  chief  justice 

8  of  the  superior  court  or  some  other  justice  or  former  jus- 

9  tice  of  that  court  appointed  from  time  to  time  by  him;  the 

10  judge  of  the  land  court  or  some  other  judge  or  former 

1 1  judge  of  that  court  appointed  from  time  to  time  by  him; 

12  the  chief  justice  of  the  municipal  court  of  the  City  of  Bos- 

13  ton  or  some  other  justice  or  former  justice  of  that  court 

14  appointed  from  time  to  time  by  him;  one  judge  of  a  pro- 

15  bate  court  in  the  Commonwealth  appointed  by  the  Gover- 

16  nor;     and     one    justice     of    a     district    court     in     the 

17  Commonwealth  appointed  by  the  Governor;  and  not  more 

1 8  than  four  lawyers  to  be  chosen  by  the  Governor  from  a  list 

19  submitted  by  the  Massachusetts  Bar  Association,  each  of 

20  whom  shall  have  been  admitted  to  practice  for  not  less 

21  than  ten  years  previous  to  his  appointment;  and  the  House 

22  and  Senate  Chairmen  of  the  Joint  Committee  on  the  Judi- 

23  ciary. 

24  The  terms  of  members  appointed  by  the  Governor  shall 

25  be  for  such  periods  not  exceeding  four  years,  as  the  Gover- 

26  nor  shall  determine. 

27  The  terms  of  the  House  and  Senate  Chairmen,  and  all 

28  other  members,  shall  terminate  upon  such  member  ceasing 

29  to  belong  to  the  class  from  which  he  was  appointed  and 

30  such  terms  shall  be  filled  by  their  successors. 

31  Section  34 B.     It  shall  be  the  continuous  duty  of  the 

32  council  to  study  the  conditions  of  the  judicial  branch  of  the 

33  Commonwealth,  including  but  not  limited  to  the  volume  of 
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34  business  in  the  courts,  whether  of  record  or  not,  the  meth- 

35  ods   and  rules  of  procedure  therein,   the   time  elapsing 

36  between  the   initiation   of  litigation   and  the  conclusion 

37  thereof,  and  the  condition  of  dockets  as  to  finished  busi- 

38  ness   at  the   closing  of  terms;   to   receive   and  consider 

39  suggestions  from  judges,  members  of  the  bar,  public  offi- 

40  cials  and  citizens  concerning  faults  in  the  administration  of 

41  justice,  and  remedial  rules  and  practice;  to  recommend 

42  methods  of  simplifying  civil  and  criminal  procedure  expe- 

43  diting  the  transaction  of  judicial  business  and  eliminating 

44  unnecessary  delays  therein  and  correcting  faults  in  the 

45  administration  of  justice;  to  submit  from  time  to  time  to 

46  the  courts  or  judges  thereof  suggestions  as  to  changes  in 

47  rules  and  methods  of  civil  and  criminal  procedure  as  may 

48  be  deemed  by  the  council  to  be  beneficial. 

49  From  this  study,  the  council  shall  derive  and  promulgate 

50  criteria,  including,  but  not  limited  to  weighted  caseloads, 

51  population  factors,  and  work-units,  for  the  purpose  of  jus- 

52  tifying  or  not  justifying  requests  for  an  increase  of  judicial 

53  and  non-judicial  positions  throughout  the  court  system. 

54  All  requests  for  additional  justices  and  for  the  creation 

55  of  additional  non -judicial  positions  throughout  the  Com- 

56  mon wealth  shall  be  reviewed  by  the  council,  for  the  pur- 

57  pose  of  making  a  recommendation  thereon.  The  council 

58  shall  meet  as  often  as  is  necessary  to  consider  matters  per- 

59  taining  to  judicial  needs  and  on  the  first  Wednesday  of 

60  January  the  council  shall  submit  an  annual  report  to  the 

61  legislature  and  to  the  Supreme  Judicial  Court  on  both  the 

62  condition  of  the  judiciary  within  the  Commonwealth  and 

63  on  the  justification,  or  lack  thereof,  for  additional  justices 

64  and  non-judicial  personnel.  The  legislature  may  from  time 

65  to  time  request  other  specific  studies  to  be  made  by  the 

66  council  during  the  year.  Whenever  the  council  shall  deem 

67  necessary,  it  may  make  public  its  opinion  regarding  the 

68  creation  of  an  additional  judicial  and/or  non-judicial  posi- 

69  tion. 

70  Section  34  C.     No  member  of  said  council,  except  as 

71  hereinafter  provided,  shall  receive  any  compensation  for 

72  his  services,  but  said  council  and  the  several  members 

73  thereof  shall  be  allowed  from  the  state  treasury,  out  of  any 

74  appropriation  made  for  the  purpose,  such  expenses  for 

75  staff,  clerical  and  other  services,  travel  and  incidentals  as 

76  the  governor  and  council  shall  approve. 

We  recommend  the  following  draft  act:  — 

1 .  It  provides  for  representation  on  the  Council  by  a  judge  of 
the  Appeals  Court. 

2.  It  provides  that  the  chief  justice  of  the  district  courts  can  des- 
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ignate  a  justice  or  former  justice  of  that  court  to  represent 
him. 

3.  In  the  proposed  amendment  to  Section  34B,  we  have  set 
forth  additional  authority  to  what  is  now  set  forth.  This 
added  authority  makes  it  clear  that  we  will  consider  sugges- 
tions for  improvements  in  the  administration  of  justice  from 
all  sources  and  will  continue  to  make  such  studies  as  the  Gen- 
eral Court  may  require. 

4.  In  our  proposed  amendment  to  section  34C  we  have  elimi- 
nated the  statutory  limit  on  the  salary  of  the  secretary.  This 
salary  is  inadequate  in  our  opinion.  We  have  requested  addi- 
tional funds  to  meet  printing  costs  and  the  cost  of  assistance 
from  law  clerks. 

We  can  be  of  more  service  to  the  commonwealth  if  we  are  given 
a  small  additional  appropriation.  The  volume  of  work  referred 
to  us  by  the  General  Court  requires  much  time  and  effort. 

1975  DRAFT  ACT 


AN  ACT  REDEFINING  THE  POWERS  OF  THE  JUDICIAL  COUNCIL. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

SECTION  1.  Sections  34A,  34B,  and  34C  of  Chapter 
221  of  the  General  Laws  as  inserted  by  Chapter  244  of  the 
Acts  of  1924  are  hereby  amended  by  striking  said  sections 
and  inserting  the  following  new  sections: 

Section  34 A.  There  shall  be  a  judicial  council  for  the 
continuous  study  of  the  organization,  rules  and  methods  of 
procedure  and  practice  of  the  judicial  system  of  the  com- 
monwealth, the  work  accomplished,  and  the  results  pro- 
duced by  that  system  and  its  various  parts.  Said  council 
shall  be  composed  of  the  chief  justice  of  the  supreme  judi- 
cial court  or  some  other  justice  or  former  justice  of  that 
court  appointed  from  time  to  time  by  him;  the  chief  justice 
of  the  appeals  court  or  some  other  justice  or  former  justice 
of  that  court  appointed  from  time  to  time  by  him;  the  chief 
justice  of  the  superior  court  or  some  other  justice  or  for- 
mer justice  of  that  court  appointed  from  time  to  time  by 
him;  the  chief  judge  of  the  probate  courts  in  the  common- 
wealth or  some  other  judge  or  former  judge  of  those  courts 
appointed  from  time  to  time  by  him;  the  judge  of  the  land 
court  or  some  other  judge  or  former  judge  of  that  court 
appointed  from  time  to  time  by  him;  the  chief  justice  of 
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the  district  courts  in  the  commonwealth  or  some  other  jus- 
tice or  former  justice  of  those  courts  appointed  from  time 
to  time  by  him;  the  chief  justice  of  the  municipal  court  of 
the  city  of  Boston  or  some  other  justice  or  former  justice  of 
that  court  appointed  from  time  to  time  by  him;  and  not 
more  than  four  members  of  the  bar  all  to  be  appointed  by 
the  governor  with  the  advice  and  consent  of  the  executive 
council.  The  appointments  by  the  governor  shall  be  for 
such  periods,  not  exceeding  four  years,  as  he  shall  deter- 
mine. 

Section  34B.  It  shall  be  the  continuous  duty  of  the 
council  to  study  the  conditions  of  the  judicial  branch  of  the 
Commonwealth,  including  but  not  limited  to  the  volume  of 
business  in  the  courts,  whether  of  record  or  not,  the  meth- 
ods and  rules  of  procedure  therein,  the  time  elapsing 
between  the  initiation  of  litigation  and  the  conclusion 
thereof,  and  the  condition  of  dockets  as  to  finished  busi- 
ness at  the  closing  of  terms;  to  receive  and  consider 
suggestions  from  judges,  members  of  the  bar,  public  offi- 
cials and  citizens  concerning  faults  in  the  administration  of 
justice,  and  remedial  rules  and  practices;  to  recommend 
methods  of  simplifying  civil  and  criminal  procedure,  expe- 
diting the  transaction  of  judicial  business  and  eliminating 
unnecessary  delays  therein  and  correcting  faults  in  the 
administration  of  justice;  to  submit  from  time  to  time  to 
the  courts  or  judges  thereof  suggestions  as  to  changes  in 
rules  and  methods  of  civil  and  criminal  procedure  as  may 
be  deemed  by  the  council  to  be  beneficial.  The  legislature 
may  from  time  to  time  request  other  specific  studies  to  be 
made  by  the  council  during  the  year. 

Section  34  C.  No  member  of  said  council,  except  as 
hereinafter  provided,  shall  receive  any  compensation  for 
his  services,  but  said  council  and  the  several  members 
thereof  shall  be  allowed  from  the  state  treasury,  out  of  any 
appropriation  made  for  the  purpose,  such  expenses  for 
staff,  clerical  and  other  services,  travel  and  incidentals  as 
the  governor  and  council  shall  approve. 
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II.  CIVIL  ACTIONS  AND 
PRACTICE  IN  THE  COURTS 

A.  Eminent  Domain  Proceedings  under  G.L.  Ch.  80  A 

B.  Repossession   of  Consumer  Goods  —  The   Commercial 
Code 

(A)      EMINENT  DOMAIN  PROCEEDINGS  UNDER  G.  L. 

CH.  80A 

HOUSE (1974) No.  1816 


AN    ACT    REPEALING    CERTAIN    PROCEDURES    IN    EMINENT 
DOMAIN  TAKINGS. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

Chapter  80A  of  the  General  Laws  is  hereby  repealed. 

G.  L.  Chapter  80A  was  enacted  in  1929.  (St.  1929,  c.  380) 
and  by  its  terms  provides  an  alternative  method  of  making  a 
taking  by  eminent  domain  and  assessing  betterments.  Ch.  79 
more  than  adequately  takes  care  of  the  former  and  Ch.  80  prov- 
ides equally  well  for  the  latter. 

Chapter  80A  is  a  tool  taking  authorities  do  not  often  use 
since  it  is  a  more  intricate  and  complicated  undertaking  than 
Ch.  79  or  Ch.  80. 

It  may  be  useful  in  planning  municipal  projects. 

Its  principle  recommendation  is  that  it  gives  certain  taking 
authorities!  a  preview  of  what  the  eventual  cost  of  property 


lit  would  seem  that  authorities  like  the  Massachusetts  Port  Authority  and  Massa- 
chusetts Turnpike  Authority  have  no  right  to  proceed  under  C.  80A.  The  election  to 
use  80A  as  an  alternative  is  limited  by  section  one  to  a  board  making  a  taking  by 
eminent  domain  "on  behalf  of  the  Commonwealth  or  of  any  county,  city,  town,  or 
district  thereof  .  .  ."  See:  Opinion  of  the  Justices,  334  Mass.  721,  734;  ".  .  the  Author- 
ity (Mass.  Port  Authority)  must  constitute  an  entity  in  itself  and  must  have  an  exist- 
ence apart  and  distinct  from  that  of  the  Commonwealth." 
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acquisition  is  going  to  be.  The  purpose  of  80A  is  stated,  how- 
ever, to  be  merely  "to  estabUsh  its  (the  board's)  right  to  take  the 
property".  (Section  4). 

Its  practical  effect  is  much  more. 

The  actual  determination  of  the  acquisition  cost  conceivably 
could  come  sometime  after  a  "board",  adopts  an  order  of  inten- 
tion to  take  under  section  two. 

Section  three  requires  the  "board"  to  estimate  the  total  cost  of 
the  improvement  including  the  amount  of  damages  which  fin- 
ally might  be  assessed  for  the  property  by  a  trio  of  commission- 
ers (Section  8)  or  by  verdict  of  a  jury  (Section  9)  and  to  indicate 
where  betterments  are  to  be  assessed. 

Section  four  requires  the  filing  by  the  board  of  a  petition  in 
the  superior  court  ''to  establish  its  right  to  take  the  property''.  It 
is  not  easy  to  estimate  the  land  damages  at  this  juncture. 

Chapter  80,  Section  1,  for  example,  requires  a  board  to  deter- 
mine the  value  of  the  benefit  "within  six  months  after  the  com- 
pletion of  the  improvement". 

Section  five  now  shifts  the  procedural  burden  to  the  owner. 
He  must  file  his  answer  within  30  days.  He  can  deny  the  right  of 
the  petitioner  to  take  the  land  or  levy  an  assessment  against  it. 
If  the  owner  denies  the  adequacy  of  the  compensation  allotted 
to  him  in  the  petition  he  must  at  his  peril^  state  what  he  believes 
the  value  of  his  property  to  be.  If  the  answer  questions  the  dol- 
lar amount  of  the  benefit  alleged  in  the  petition  the  owner  must 
suggest  an  alternative  value.  Either  of  the  above  determinations 
of  value  could  well  require  the  services  of  a  real  estate 
appraiser. 

What  are  the  circumstances  that  would  raise  a  doubt  in  the 
"board"  as  to  whether  or  not  it  had  a  right  to  take?  The  case 
law  dealing  with  the  subject  is  clear. 

If  a  person  in  his  answer  denies  the  board's  right  to  make  the 
improvement  or  to  make  the  taking  or  levy  an  assessment  or  if  it 
impugns  the  validity  of  the  proceedings,  the  court  will  first  hear 


2No  recovery  may  be  had  above  the  amount  set  in  the  answer  (Section  8) 
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this  issue;  and  the  court  must  affirm  or  disaffirm  the  right  of  the 
board  to  take  the  property. 

If  the  court  affirms  the  right  to  take  the  property  it  must  then 
appoint  three  commissioners  to  hear  the  matter.  (Section  8). 
The  commissioners  finding  of  value  cannot  be  less  than  set  out 
in  the  petition  nor  more  than  set  out  in  the  answer.  On  a  rede- 
termination of  damages  by  a  jury  as  provided  for  by  Section  9, 
the  jury  is  bound  by  the  same  upper  and  lower  limits  of  value  as 
set  by  the  petition  and  answer.  Then,  if  the  jury  verdict  differs 
from  that  of  the  commissioners,  it  is  returned  to  the  commis- 
sioners who  will  amend  their  finding  accordingly  and  then  the 
report  or  finding  is  returned  to  the  court  for  confirmation  (Sec- 
tion 10).  After  all  of  this,  judgment  of  condemnation  shall  fin- 
ally be  entered  and  recorded  in  the  registry  of  deeds. 

It  is  noteworthy  that  though  judgment  of  condemnation  fin- 
ally occurs  after  the  adoption  of  the  order  to  take  and  though 
compensation  and  damages  are  set  as  of  the  date  of  the  adop- 
tion of  the  order,  interest  is  payable  only  from  the  date  of  judg- 
ment of  condemnation.  A  decision  of  the  Supreme  Judicial 
Court^  upheld  this  non-payment  interest.  The  owner  can  be 
deprived  of  certain  beneficial  uses  of  his  property  from  the  time 
of  the  adoption  of  the  order  to  take.  His  inability  to  sell  comes 
immediately  to  mind. 

After  all  of  the  procedures  outlined  above  have  been  taken, 
the  board  may  simply  decide  to  abandon  the  whole  idea  and  all 
its  actions  become  void.  (Section  12).  The  owner  is  then  left  to 
recover  his  costs  but  must  appeal  to  the  court,  (Sections  7,  11, 
13)  to  get  them. 

The  foregoing  are  some  of  the  steps  required  of  a  "board" 
and/or  an  owner  where  a  "board"  resorts  to  Ch.  80A. 

We  do  not  favor  the  repeal  of  Chapter  80A.  There  are  situa- 
tions where  it  can  be  approporiately  used. 


^Swampscott  v.   Remis,   350   Mass.,   523.  This   is  the  only  S.J.C.  case  under  C.  80A 
though  it  became  effective  in  1929. 
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(B)      REPOSSESSION  OF  CONSUMER  GOODS  —  THE 
COMMERCIAL  CODE 


SENATE (1974) No.  195 


AN  ACT  REGULATING  THE  RIGHT  OF  A  SECURED  PARTY  TO 
TAKE  POSSESSION  OF  CONSUMER  GOODS. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  The  second  sentence  of  Section  9-503  of  Chapter  106  of 

2  the  General  Laws  is  hereby  amended  by  adding  after  the 

3  words   "in   taking   possession"   the   following  words:   — 

4  except  in  the  case  of  consumer  goods  — ;  and  by  adding 

5  the  following  sentence  at  the  end  of  the  first  paragraph  of 

6  said  section:  —  In  case  of  consumer  goods,  a  secured 

7  party  shall  proceed  only  by  judicial  process. 

A  survey  of  the  major  jurisdictions  reveals  that  no  state  has 
amended  Art.  9-503  of  the  Uniform  Commercial  Code  to  prov- 
ide "procedural  due  process"  rights  in  all  cases  of  repossession 
of  consumer  goods.  There  is  also  some  question  as  to  the  defini- 
tion of  the  term  "consumer  goods". 

The  majority  opinion  seems  to  be  that  self-help  repossession 
without  resort  to  judicial  process  or  notice  is  not  a  constitu- 
tional deprivation  of  the  right  of  due  process.  See:  Adams  v. 
Southern  California  National  Bank,  492  F.  2d  324  (1973). 

There  are  a  few  decisions  which  sustain  the  contention  of  the 
"owner"  in  cases  where  automobiles  are  repossessed  without 
judicial  process. 

In  regard  to  the  repossession  of  motor  vehicles  in  the  com- 
monwealth, we  have  adequate  consumer  protection  in  G.L.  Ch. 
255B.  The  law  allows  repossession  without  notice  or  hearing  if 
the  payments  are  in  default  and  if  possession  can  be  obtained 
without  the  use  of  force  and  without  a  breach  of  the  peace.  The 
repossession  can  not  involve  any  entry  on  property  owned  or 
rented  by  the  debtor. 

Since  the  General  Court  has  considered  the  question  of  repos- 
session and  has  amended  G.L.  Ch.  255  (Mortgages,  conditional 
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sales  and  pledges)  Ch.  255B(  Retail  Installment  Sales  of  Motor 
Vehicles)  and  Ch.  255  D  (Retail  Installment  Sales  and  Services) 
to  provide  for  a  balance  between  the  rights  of  the  "consumer" 
and  the  rights  of  the  seller,  we  do  not  recommend  any  general 
amendment  to  the  commercial  code  such  as  the  one  proposed. 
The  method  of  protection  thus  far  embraced  by  those  statutes 
mentioned  above  appears  adequate.  Restriction  to  certain  types 
of  consumer  goods  appears  reasonable. 

We  oppose  the  bill. 
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III.  PROBATE 

A.  Probate  and  Family  Divisions  in  the  Probate  Court 

B.  Counsel  for  Children  in  Custody  Matters 

C.  Disclaimer  of  Certain  Interests  in  Property 

D.  Estate   Planning  by  Conservators  —  Contemplation  of 
Death 

E.  Rights  of  Unwed  Fathers  —  Adoption  Cases  —  Parental 
Responsibility 

F.  Answers  by  Executors  and  Administrators  to  Creditors' 
Suits 

Time  in  which  to  commence  Actions 

G.  Cremation  —  Religious  Views 

H.    Husband  and  Wife  —  Private  Agreements  to  Supersede 
Common  Law 


(A)      PROBATE  AND  FAMILY  DIVISIONS  IN  THE 
PROBATE  COURT 


HOUSE (1974) No.  1612 


AN   ACT   ESTABLISHING    WITHIN    THE    PROBATE   COURTS   A 
PROBATE  DIVISION  AND  A  FAMILY  DIVISION. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  \.  Section  1  of  chapter  215  of  the  General 

2  Laws  is  hereby  amended  to  read  as  follows: 

3  Courts  Of  Record;  Judge;  Register  Of  Probate;  Family 

4  and  Probate  Divisions.  Probate  courts  shall  be  courts  of 

5  record,  and  the  judge  and  the  register  of  probate  and  insol- 

6  vency  in  each  county  shall  be,  respectively,  the  judge  and 
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7  the  register  of  the  probate  court  in  such  county.  Each  pro- 

8  bate  court  shall  comprise  a  family  division  and  a  probate 

9  division. 

1  SECTION  2.  Section  3  of  chapter  215  of  the  General 

2  Laws  is  hereby  amended  to  read  as  follows: 

3  Jurisdiction;   Probate   Division.   The   probate  division 

4  shall  have  jurisdiction  of  probate  of  wills;  of  granting 

5  administration  on  the  estates  of  1)  persons  who  at  the  time 

6  of  their  decease  were  inhabitants  of  or  residents  in  their 

7  respective  counties  and  2)  persons  who  die  out  of  the 

8  Commonwealth  leaving  estates  to  be  administered  within 

9  their  respective  counties;  of  the  appointment  of  conserva- 

10  tors    and    guardians    appointed    in    connection    with    the 

1 1  administration  of  the  estate  of  a  deceased  person;  of  all 

1 2  matters  relative  to  the  estates  of  such  deceased  persons  and 

13  wards;  of  proceedings  transferred  to  it  under  the  provi- 

14  sions  of  section  four  A  of  chapter  two  hundred  and  eleven; 

15  of  all  matters  relative  to  the  administration  of  moneys 

16  appropriated   by   the  congress   of  the   United   States   on 

1 7  account  of  French  spoliations;  and  of  such  other  matters  as 

18  have  been  or  may  be  placed  within  its  jurisdiction. 

1  SECTION  3.  Chapter  215  of  the  General  Laws  is  fur- 

2  ther  amended  by  the  addition  of  section  3  A  as  follows: 

3  Exclusive  Original  Jurisdiction;  Family  Division;  Adult 

4  Criminal.  The  family  division  shall  have  exclusive  original 

5  jurisdiction  of  any  offense  committed  against  a  child  by  his 

6  or  her  parent,  guardian  or  other  adult  having  his  or  her 

7  legal  or  physical  custody;  of  inducing  or  abetting  the  delin- 

8  quency  of  a  minor,  desertion,  abandonment,  and  failure  to 

9  provide  support  for  any  person  in  violation  of  the  law;  of 

10  any  offense  committed  by  one  spouse  or  former  spouse 

1 1  against  another  of  which  the  district  courts  had  criminal 

12  jurisdiction  before  the  enactment  of  this  section;  and  of 

13  such  other  matters  as  have  been  or  may  be  placed  within 

14  its  jurisdiction,  provided,  however,  that  the  district  courts 

15  retain  their  criminal  jurisdiction  of  the  foregoing  proceed- 

16  ings  to  the  extent  that  the  family  division  in  its  discretion 

17  may  transfer  those  proceedings  to  the  appropriate  district 

18  court. 

1  SECTION  4.  Chapter  215  of  the  General  Laws  is  fur- 

2  ther  amended  by  the  addition  of  section  3  B  as  follows: 

3  Exclusive     Original     Jurisdiction;     Family     Division; 

4  Domestic  Relations;  Change  Of  Name;  Commitment  Of 

5  Mentally  Defective  Person.  The  family  division  shall  have 

6  exclusive  original  jurisdiction  of  proceedings  for  support, 

7  alimony,   divorce,   separate   support,   annulment,   and  to 

8  establish  paternity  of  a  child  born  out  of  wedlock;  of  pro- 
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9  ceedings  under  chapter  two  hundred  and  seventy-three;  of 

10  petitions   of  married   women   relative   to   their   separate 

11  estates;    of    proceedings    relative    to    contracts    between 

12  spouses  or  former  spouses;  of  petitions  for  changes  of 

13  name;  of  proceedings  to  commit  any  person  found  to  be 

14  mentally  defective  or  mentally  ill;  and  of  such  other  mat- 

15  ters  as  have  been  or  may  be  placed  within  its  jurisdiction. 

1  SECTION  5.  Chapter  215  of  the  General  Laws  is  fur- 

2  ther  amended  by  the  addition  of  section  3  C  as  follows: 

3  Exclusive  Original  Jurisdiction;  Family  Division;  Chil- 

4  dren.  The  family  division  shall  have  exclusive  original  ju- 

5  risdiction  of  proceedings  concerning  neglected,  wayward, 

6  and  deUnquent  children;  of  cases  of  juvenile  offenders;  of 

7  proceedings  relative  to  the  custody  and  maintenance  of 

8  any  child  or  the  appointment  of  a  guardian  of  any  child 

9  except  where  such  guardian  is  appointed  in  connection 

10  with  the  administration  of  the  estate  of  a  deceased  person; 

1 1  of  proceedings  for  the  adoption  of  a  person  of  any  age  or 

12  to  terminate  the  legal  parent-child  relationship;  in  pro- 

1 3  ceedings  for  judicial  consent  to  the  marriage,  employment, 

14  or  enlistment  of  a  child  where  such  consent  is  required  by 

15  law;  in  proceedings  for  the  treatment  and  commitment  of 

16  a  mentally  defective  or  mentally  ill  child;  or  proceedings 

17  under  the  Interstate  Compact  for  Juveniles;  of  proceedings 

18  transferred  to  it  under  the  provisions  of  section  four  A  of 

19  chapter  two  hundred  and  eleven;  and  of  such  other  matters 

20  as  have  been  or  may  be  placed  within  their  jurisdiction. 

1  SECTION  6.  Section  four  of  chapter  two  hundred  and 

2  fifteen  of  the  General  Laws  is  hereby  repealed. 

1  SECTION  7.  Section  five  of  chapter  two  hundred  and 

2  fifteen  of  the  General  Laws  is  hereby  repealed. 

1  SECTION  8.  Section  6  of  chapter  215  of  the  General 

2  Laws  is  hereby  amended  to  read  as  follows: 

3  Equity  Jurisdiction;  Probate  Division;  Family  Division. 

4  The  probate  division  of  the  probate  courts  shall  have  orig- 

5  inal  and  concurrent  jurisdiction  in  equity  with  the  su- 

6  preme  judicial  and  superior  courts  of  all  cases  and  mat- 

7  ters  of  equity  cognizable  under  the  general  principles  of 

8  equity  jurisprudence  and  with  reference  thereto,  shall  be 

9  courts  of  general  equity  jurisdiction,  except  that  the  supe- 

10  rior  court  shall  have  exclusive  original  jurisdiction  of  all 

1 1  suits  in  which  relief  is  sought  in  any  matter  involving  or 

12  growing  out  of  a  labor  dispute  as  defined  in  section  twenty 

13  C  of  chapter  one  hundred  and  forty-nine;  provided,  how- 

14  ever,  that  in  proceedings  of  which  probate  divisions  have 

15  jurisdiction  in  equity  solely  by  reason  of  the  provisions  of 
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1 6  this  paragraph  a  petitioner,  respondent  or  intervener  may, 

17  after  proper  service  has  been  made,  within  seven  days 

1 8  after  the  return  day  of  the  initial  citation,  remove  the  case 

19  to  the  superior  court.  The  removing  party  shall  first  pay 

20  the  register  of  probate  an  entry  fee  equal  to  that  for  an  orig- 

2 1  inal  entry  in  the  superior  court  and  shall  file  with  the  reg- 

22  ister  a  notice  of  removal  and  an  affidavit  setting  forth  the 

23  names  and  addresses  of  all  other  parties  to  the  suit  and  of 

24  their  attorneys.  The  register  shall  forthwith  transmit  all 

25  papers  in  the  case  and  said  entry  fee  to  the  clerk  of  the 

26  superior  court  for  the  county  in  which  the  suit  was  origi- 

27  nally  commenced,  and  shall  notify  in  writing  all  parties  and 

28  their  attorneys  of  the  transfer.  Thereafter  the  case  shall 

29  proceed   as   if  originally   entered   in   the   superior  court 

30  except  that  answers  or  other  pleadings  may  be  filed  within 

31  fourteen  days  after  such  removal,  and  any  preliminary 

32  orders  or  decrees  or  temporary  injunctions  issued  by  the 

33  probate  court  shall  remain  in  full  force  and  effect  until  fur- 

34  ther  order  of  the  superior  court. 

35  Probate  divisions  of  the  probate  courts  shall  also  have 

36  jurisdiction  in  equity,  concurrent  with  the  supreme  judicial 

37  and  superior  courts,  of  all  cases  and  matters  relative  to  the 

38  administration  of  the  estates  of  deceased  persons,  to  wills, 

39  including  questions  arising  under  section  twenty  of  chapter 

40  one  hundred  and  ninety-one,  to  trusts  created  by  will  or 

4 1  other  written  instrument  and,  in  cases  involving  in  any  way 

42  the  estate  of  a  deceased  person  or  the  property  of  an 

43  absentee  whereof  a  receiver  has  been  appointed  under 

44  chapter  two  hundred  or  the  property  of  a  person  under 

45  guardianship  or  conservatorship,  to  trusts  created  by  parol 

46  or  constructive  or  resulting  trusts,  or  all  matters  relative  to 

47  guardianship  and  conservatorship,   of  suits  such  as  are 

48  described  in  clause  (12)  of  section  three  of  chapter  two 

49  hundred  and  fourteen  and  of  all  other  matters  of  which 

50  they  now  have  or  may  hereafter  be  given  jurisdiction.  They 

5 1  shall  also  have  jurisdiction  in  equity,  upon  petition  of  an 

52  administrator,   executor,   guardian,   conservator,   receiver 

53  appointed  as  aforesaid  or  trustee  under  a  will  to  enjoin  for 

54  a  reasonable  period  of  time  the  foreclosure,  otherwise  than 

55  by  open  and  peaceable  entry,  of  a  mortgage  on  real  estate, 

56  or  the  foreclosure  of  a  mortgage  on  personal  property, 

57  which  real  estate  or  personal  property  is  included  in  the 

58  estate  or  trust  being  administered  by  such  fiduciary,  if  in 

59  the  opinion  of  the  court  the  proper  administration  of  the 

60  estate  or  the  trust  would  be  hindered  by  such  foreclosure. 

61  The  family  division  of  the  probate  court  shall  have  ju- 

62  risdiction  in  equity,  concurrent  with  the  supreme  judicial 

63  court,  of  all  cases  and  matters  which  fall  within  its  juris- 

64  diction  by  virtue  of  sections  three  B  and  three  C,  including 
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65  jurisdiction  in  equity  to  enforce  foreign  judgments  of  sup- 

66  port  of  a  wife  or  a  wife  and  children  against  a  husband  she 

67  is  a  resident  or  an  inhabitant  of  this  commonwealth,  upon 

68  petition  filed  by  the  wife  in  the  county  of  which  the  hus- 

69  band  is  a  resident  or  an  inhabitant.  The  family  division 

70  shall,  after  a  divorce  decree  becomes  final,  have  jurisdic- 

7 1  tion  in  equity  of  controversies  over  property  between  per- 

72  sons    who    have    been    divorced.     It    shall    also    have 

73  jurisdiction  of  proceedings  in  equity  under  sections  seven 

74  to  twelve,  inclusive,  of  chapter  one  hundred  and  seventeen 

75  and  section  twenty-six  of  chapter  one  hundred  and  twenty- 

76  three. 

77  Jurisdiction  under  this  section  may  be  exercised  upon 

78  petition  according  to  the  usual  procedure  in  the  division 

79  concerned. 

1  SECTION  9.     Chapter  2 1 5  of  the  General  Laws  is  here- 

2  by  amended  by  the  addition  of  section  6  C,  as  follows: 

3  Suffolk,    Hampden,   Worcester,   and   Bristol   Counties; 

4  Family  Division;  Juvenile  and  Family  Division;  Probate 

5  Division.    In    the    counties    of   Suffolk,    Hampden,    and 

6  Worcester,  the  family  division  of  the  probate  courts  shall 

7  have  territorial  jurisdiction  of  the  entire  county  except  the 

8  territory   falling  within   the  jurisdiction  of  the  juvenile 

9  courts  of  the  cities  of  Boston,  Springfield,  and  Worcester, 

1 0  as  provided  by  section  fifty-seven  of  chapter  two  hundred 

1 1  and  eighteen.  The  juvenile  court  of  Bristol  county  shall  be 

12  retained  as  the  family  division  of  the  probate  court  in  Bris- 

13  tol  county.  The  juvenile  courts  of  the  cities  of  Boston, 

14  Springfield,  and  Worcester  shall  retain  the  territorial  ju- 

15  risdiction  provided  in  section  fifty-seven  of  chapter  two 

16  hundred  and  eighteen,  and  shall  be  renamed  the  juvenile 

17  and  family  court  in  their  respective  counties.  These  courts 

18  shall  be  courts  within  the  family  division  of  the  probate 

19  courts  in  Suffolk,  Hampden  and  Worcester  counties,  and 

20  they  shall  have  the  subject  matter  jurisdiction  provided  in 

21  sections  three  A,  three  B  and  three  C.  The  territorial  ju- 

22  risdiction  of  the  probate  divisions  of  the  probate  courts  in 

23  Suffolk,  Hampden,  and  Worcester  is  not  affected  by  this 

24  section. 

1  SECTION  10.  Section  7  of  chapter  215  of  the  General 

2  Laws  is  hereby  amended  to  read  as  follows: 

3  Court  First  Taking  Jurisdiction  to  Retain  It:  Probate 

4  Division.  If  a  case  is  within  the  jurisdiction  of  the  probate 

5  division  of  the  probate  courts  in  two  or  more  counties,  the 

6  court  first  taking  cognizance  thereof  by  the  commence- 

7  ment    of    proceedings    therein    shall    retain    jurisdiction 

8  thereof  and  shall  exclude  the  jurisdiction  of  the  probate 

9  courts  of  all  other  counties;  and  the  administration,  guard- 
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10  ianship  or  conservatorship  first  granted  shall  extend  to  all 

1 1  the  estate  of  the  deceased  or  ward  in  the  commonwealth. 

1  SECTION   11.     Chapter  215  of  the  General  Laws  is 

2  hereby  amended  by  the  addition  of  section  7  A  as  follows: 

3  Court  First  Taking  Jurisdiction  to  Retain  It:  Family 

4  Division.  If  a  case  is  within  the  jurisdiction  of  the  family 

5  division  of  the  probate  courts  in  two  or  more  counties,  the 

6  court  first  taking  cognizance  thereof  by  the  commence- 

7  ment  of  proceedings  shall  have  the  discretion  to  retain  ju- 

8  risdiction    thereof   and    exclude    the  jurisdiction    of   the 

9  probate  courts  in  all  other  counties,  or  to  transfer  the  case 

10  to  the  family  division  of  a  probate  court  having  greater 

1 1  familiarity  with  the  family  involved;  provided,  however, 

12  that  where  the  court  retaining  jurisdiction  is  located  in  a 

1 3  county  in  which  that  family  does  not  reside,  that  court  may 

14  retain  jurisdiction  up  to  and  including  a  determination  of 

1 5  the  facts  of  the  case  and  must  then  certify  the  case,  with  all 

1 6  pertinent  records  and  documents,  to  the  family  division  of 

17  the  probate  court  of  the  county  where  the  family,  or  the 

18  parent,  guardian  or  custodian  of  the  child  resides,  for  final 

1 9  determinations. 

1  SECTION  12.  Section  8  A  of  chapter  215  of  the  Gen- 

2  eral  Laws  is  hereby  amended  to  read  as  follows: 

3  Venue;  Change  of  Venue.  Except  as  otherwise  provided 

4  by  this  chapter,  the  rules  of  venue  shall  remain  unchanged. 

5  In  cases  where  jurisdiction  rests  on  section  three  C,  venue 

6  shall  lie  in  the  county  in  which  the  child  resides,  or  in  the 

7  county  in  which  his  or  her  parents  or  the  parent  having 

8  custody  resides,  or  in  the  county  in  which  the  alleged 

9  offense  was  committed.  In  cases  where  jurisdiction  rests  on 

10  section  three  A,  venue  shall  lie  in  the  county  in  which  the 

1 1  defendant  resides,  or  in  the  county  in  which  his  or  her 

12  family   resides,   or   in   the  county   in   which  the   alleged 

13  offense  was  committed. 

14  If  it  appears  before  final  decree  in  any  proceeding  pend- 

15  ing  in  either  division  of  a  probate  court  that  said  proceed- 

16  ing  was  begun  in  the  wrong  county,  said  court  may  order 

17  the    proceeding   with    all   papers   relating   thereto   to   be 

18  removed  to  the  same  division  of  the  probate  court  in  the 

19  proper  county,  and  it  shall  thereupon  be  entered  and  pend- 

20  ing  in  the  last-mentioned  court  as  if  originally  commenced 

21  therein,    and    all    prior    proceedings   otherwise   regularly 

22  taken  shall  thereupon  be  valid.  If  it  appears  at  any  point  in 

23  a  proceeding  pending  in  the  family  division  of  a  probate 

24  court  that  it  is  in  the  best  interests  of  the  family  to  remove 

25  the  proceeding  to  the  family  division  of  the  probate  court 

26  in  another  county,  the  court  on  its  own  motion  or  on  a 

27  motion  made  at  any  time  prior  to  disposition  by  any  party 
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28  to  the  proceedings  may  order  the  proceeding,  will  all  perti- 

29  nent  records  and  documents,  so  removed.  It  shall  there- 

30  upon  be  entered  and  pending  in  the  court  to  which  it  was 

3 1  removed  as  if  originally  commenced  therein,  and  all  prior 

32  proceedings  regularly  taken  shall  thereupon  be  valid. 

1  SECTION  13.  Chapter  215  of  the  General  Laws  is  fur- 

2  ther  amended  by  the  addition  of  section  8  B  as  follows: 

3  Transfer  From  Other  Courts.  If  it  appears  at  any  point 

4  in  any  proceeding  in  any  other  court,  including  the  probate 

5  division  of  the  probate  court,  that  the  family  division  of  a 

6  probate  court  has  exclusive  original  jurisdiction  of  the  pro- 

7  ceeding,  the  other  court  shall  forthwith  transfer  the  pro- 

8  ceeding  to  the  family  division,  together  with  all  pertinent 

9  records  and  documents.  The  family  division  shall  then  pro- 

10  ceed  as  provided  by  this  chapter.  If  such  transfer  is  not 

1 1  effected,  any  order  or  decree  of  the  other  court  wrongly 

12  assuming  jurisdiction  shall  be  void. 

1  SECTION  14.  Section  1 1  of  chapter  2 1 5  of  the  General 

2  Laws  is  hereby  amended  to  read  as  follows: 

3  Report  of  Facts.  The  judge  by  whom  an  order,  decree  or 

4  denial  was  made  shall  report  the  material  facts  found  by 

5  him,  on  request  of  any  party  entitled  to  appeal  therefrom 

6  made  within  ten  days  after  such  party  has  notice  of  such 

7  order,  decree  or  denial;  otherwise  such  report  shall  be  in 

8  the  discretion  of  the  judge;  provided;  however,  that  the 

9  judge  in  the  family  division  shall  report  such  material  facts 

10  in  the  event  any  appeal  is  actually  taken  from  such  order, 

1 1  decree  or  denial. 

1  SECTION  1 5 .  Section  1 6  of  chapter  2 1 5  of  the  General 

2  Laws  is  hereby  amended  to  read  as  follows: 

3  Jury  Issues;  Probate  Division.  In  any  proceeding  in  the 

4  probate  division,  the  court,  upon  the  application  of  a  party 

5  and  in  accordance  with  the  practice  established  by  the 

6  supreme  judicial  court  in  like  cases,  may  direct  that  any 

7  issues  of  fact  shall  be  tried  by  a  jury  in  the  superior  court 

8  for  the  same  county,  or  if  there  shall  not  be  any  regular  sit- 

9  ting  for  such  trial  within  three  months  after  such  order,  or 

10  by  consent  of  the  parties,  in  any  other  county.  The  form  of 

1 1  such  issues  shall  be  settled  in  the  probate  court,  and  certi- 

12  fied  copies  of  the  issues  and  other  material  papers  in  the 

13  case  shall  be  entered  by  the  applicant  in  the  superior  court 

14  forthwith,  or  within  such  time  as  the  probate  court  may 

15  direct,  but  the  same  may  be  entered  by  any  other  party; 

16  and,  if  the  same  shall  not  be  so  entered,  the  probate  court 

17  may  discharge  the  order  for  a  trial.  On  motion  of  any 

1 8  party  in  the  superior  court  the  issues  shall  be  advanced  for 

19  a  speedy  trial.  Questions  of  law  arising  upon  the  trial  of 
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20  any  such  issues  may  be  considered  and  determined  by  the 

2 1  supreme  judicial  court  in  the  same  manner  and  with  Uke 

22  effect  as  in  actions  at  law  tried  in  the  superior  court. 

1  SECTION  16.  Chapter  215  of  the  General  Laws  is  fur- 

2  ther  amended  by  the  addition  of  section  16A  as  follows: 

3  Trial  by  Jury;  Family  Division.  In  any  proceeding  in  the 

4  family  division  of  the  probate  court  in  which  the  parties 

5  would  have  had,  before  the  enactment  of  this  section,  the 

6  right  to  trial  by  jury  as  an  original  matter  or  by  trial  de 

7  novo,  there  shall  be  a  right  to  trial  by  jury  in  the  family 

8  division.  The  jury  shall  be  selected  in  accordance  with 

9  chapter  two  hundred  and  thirty-four. 

1  SECTION  17.  Chapter  215  of  the  General  Laws  is  fur- 

2  ther  amended  by  the  addition  of  section  16B  as  follows: 

3  Waiver  of  Rules  of  Evidence;  Family  Division.  In  any 

4  proceeding  in  the  family  division  of  the  probate  court,  any 

5  party  to  the  proceeding  may  offer  to  waive  the  rules  of 

6  evidence  to  the  end  that  any  evidence  may  be  received 

7  which  the  court  considers  probative,  provided  that  the  party 

8  so  moving  has  the  advice  of  counsel. 

1  SECTION  18.  Section  1 8  of  chapter  2 1 5  of  the  General 

2  Laws  is  hereby  amended  to  read  as  follows: 

3  Court  may  Appoint  Stenographer  to  Take  Testimony. 

4  At  the  trial  of  any  issue  of  fact  in  a  probate  court  the  pres- 

5  iding  judge  may  appoint  a  stenographer,  who  shall  be  sworn 

6  and  shall  attend  the  trial,  or  such  part  thereof  as  the  judge 

7  may  direct,  and  perform  like  duties  and  receive  the  same 

8  compensation  therefor  as  a  stenographer  appointed  by  the 

9  superior  court  who  is  not  on  salary;  and  the  sums  so  paya- 

10  ble  for  his  attendance  at  court  and  for  any  transcript  of  his 

1 1  notes  or  part  thereof  furnished  to  the  judge  by  his  direction 

1 2  shall  be  paid  by  the  Commonwealth  upon  the  certificate  of 

13  the  judge.   The  judges   of  probate   of  any  county   may 

14  appoint   a   stenographer   for   the   probate   court  of  such 

1 5  county.  The  compensation  and  expenses  of  such  stenogra- 

16  pher  shall  be  paid  by  the  Commonwealth. 

1  SECTION  19.  Chapter  215  of  the  General  Laws  is  fur- 

2  ther  amended  by  the  addition  of  section  26  A  as  follows: 

3  Appeal;  Children's  Cases.  Where  the  decree,  order,  or 

4  denial  affects  the  custody  of  a  child,  the  appeal  shall  be 

5  heard  at  the  earliest  practicable  time.  In  any  proceeding  in 

6  which  a  child  is  a  named  party,  the  record  on  appeal  shall 

7  be  given  a  fictitious  title  to  safeguard  against  the  publica- 

8  tion  of  the  names  of  children.  The  pendency  of  an  appeal 

9  or  application  therefor  shall  not  suspend  the  order  of  the 
10  court  regarding  a  child,  and  it  shall  not  discharge  the  child 
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1 1  from  the  custody  of  the  court  or  of  the  person,  institution, 

12  or  agency  to  whose  care  he  or  she  has  been  committed, 

13  unless  otherwise  ordered  by  the  court  to  which  the  appeal 

14  is  taken.  If  the  court  hearing  the  appeal  does  not  dismiss 

15  the  proceeding  and  discharge  the  child,  it  shall  affirm  or 

16  modify  the  order  of  the  family  division  and  remand  the 

17  child  to  the  jurisdiction  of  the  family  division  for  disposi- 

1 8  tion  not  inconsistent  with  the  findings  of  the  court  hearing 

1 9  the  appeal. 

1  SECTION  20.  Section  30  of  chapter  2 1 5  of  the  General 

2  Laws  is  hereby  amended  to  read  as  follows: 

3  Rules  and  Forms;  Probate  Division.  The  judges  sitting 

4  on  the  probate  division  of  the  probate  court,  or  a  majority 

5  of  them,  shall  from  time  to  time  make  rules  for  regulating 

6  the  practice  and  for  conducting  the  business  in  the  probate 

7  division  in  all  cases  not  expressly  provided  for  by  law  and 

8  shall  prescribe  forms.  They  shall  submit  a  copy  of  their 

9  rules,  forms  and  course  of  proceedings  to  the  supreme 

10  judicial  court,  which  may  alter  and  amend  them,  and  from 

1 1  time  to  time  make  such  other  rules  and  forms  for  regulat- 

1 2  ing  the  proceedings  in  the  probate  division  as  it  considers 

13  necessary  in  order  to  secure  regularity  and  uniformity. 

1  SECTION  2 1 .  Section  30  A  of  chapter  2 1 5  of  the  Gen- 

2  eral  Laws  is  hereby  amended  to  read  as  follows: 

3  Administrative    Committee    of  the    Probate    Division. 

4  There  shall  be  an  administrative  committee  of  the  probate 

5  divisions  of  the  probate  courts,  hereinafter  called  the  com- 

6  mittee,  which  shall  consist  of  three  judges  thereof,  assigned 

7  to  service  thereon  by  the  chief  justice  of  the  supreme  judi- 

8  cial  court  for  such  period  of  time  as  he  may  deem  advisa- 

9  ble.  The  committee  shall  be  authorized  to  visit  any  probate 

10  division,  as  a  committee  or  by  subcommittee,  to  require 

1 1  uniform  practice  and  procedure,  to  prescribe  forms  and 

12  records   and   the   keeping   thereof.    The   committee   may 

13  require  such  records  to  be  kept  as  may  generally  assist  in 

14  the  determination  of  the  nature  and  volume  and  the  time 

15  required  to  complete  all  the  work  of  such  probate  divi- 

16  sions.  To  promote  coordination  in  the  administration  of 

17  the  probate  divisions  the  committee  may  from  time  to  time 

1 8  call  conferences  of  any  or  all  of  the  judges  thereof,  or  of 

19  other   officials   connected    therewith,    and    the    traveling 

20  expenses  of  such  judges  or  officials  for  attending  such  con- 

21  ferences,  and  also  the  necessary  expenses  of  the  members 

22  of  the  committee  incurred  in  the  performance  of  their 

23  duties  as  aforesaid,  shall,  subject  to  the  approval  of  the 

24  governor  and  council  be  paid  from  the  state  treasury.  The 

25  committee  shall  from  time  to  time  establish  forms  for 

26  annual  reports  of  the  work  of  the  several  probate  divisions 
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27  and  registries  of  probate;  and  the  several  registers  of  pro- 

28  file  with  the  committee  uniform  reports  of  the  work  of  said 

29  divisions  and  registries  during  the  preceding  court  year. 

1  SECTION  22.  Chapter  215  of  the  General  Laws  is  fur- 

2  ther  amended  by  the  addition  of  section  30  B  as  follows: 

3  Board  of  Judges  of  the  Family  Division.  There  shall  be 

4  a  board  of  family  division  judges,  hereinafter  called  the 

5  board,  which  shall  consist  of  all  the  judges  sitting  on  the 

6  family  divisions  of  the  probate  courts.  The  board  shall 

7  annually  elect  from  among  its  members  a  chairperson.  The 

8  board  shall  meet  at  fixed  times  on  call  of  the  chairperson 

9  but  not  less  often  than  once  every  six  months.  The  board 

10  or  a  majority  of  its  members  shall  from  time  to  time  make 

1 1  rules  for  regulating  the  practice  and  for  conducting  the 

12  business  in  the  family  division  in  all  cases  not  expressly 

13  provided  for  by  law  and  shall  prescribe  forms.  The  board 

14  shall  submit  a  copy  of  its  rules,  forms  and  course  of  pro- 

15  ceedings  to  the  supreme  judicial  court,  which  may  alter 

16  and  amend  them,  and  from  time  to  time  make  such  other 

1 7  rules  and  forms  for  regulating  the  proceedings  in  the  fam- 

1 8  ily  division  as  it  considers  necessary  in  order  to  secure  reg- 

19  ularity  and  uniformity.  The  board  shall  submit  to  the  state 

20  treasurer  an  annual  budget  and  shall  publish  an  annual 

21  report  of  the  work  of  the  family  division,  which  shall 

22  include  statistical  and  other  data  on  the  division's  work 

23  and  services,  research  studies  it  may  make  of  the  problems 

24  of  families  and  children,  and  any  recommendations  for 

25  legislation. 

1  SECTION  23.  Chapter  215  of  the  General  Laws  is  fur- 

2  ther  amended  by  the  addition  of  section  36  A  as  follows: 

3  Confidentiality   of  Records;   Family   Division.   Social, 

4  medical,  and  psychological  records  prepared  for  or  used 

5  by   the   family   division   of  the    probate   court   shall   be 

6  retained    and    shall   be   filed    separately   from   the    legal 

7  records  of  the  court.  These  records  shall  be  open  to  inspec- 

8  tion  only  by:  the  judge,  probation  officers,  and  profes- 

9  sional  staff  of  the  family  division;  representatives  of  a 

10  public  or  private  agency,  department,  or  institution  pro- 

1 1  viding  supervision  or  having  legal  custody  of  a  child  in  the 

12  case;  and,  by  order  of  the  court,  any  other  person,  agency 

1 3  or  institution  having  a  legitimate  interest  in  the  case  or  in 

1 4  the  work  of  the  court.  Whenever  any  records  described  in 

15  this   paragraph,   or   any   information   derived  from  such 

16  records,  are  presented  to  and  used  by  the  judge  in  any  pro- 

17  ceeding,  such  records  shall  be  made  available  to  the  parties 

1 8  to  the  proceeding  and  to  their  counsel  or  representatives. 
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19  All   other  court   records,   including  docket,   petitions, 

20  motions  and  other  papers  filed  with  a  case,  transcripts  of 

21  testimony,  findings,  verdicts,  orders,  and  decrees,  shall  be 

22  open  to  inspection  only  by:  the  judge,  probation  officers, 

23  and  professional  staff  of  the  family  division;  parties  to  the 

24  proceedings  and  their  counsel  or  representatives;  repre- 

25  sentatives  of  public  or  private  agencies,  departments  or 

26  institutions  providing  supervision  or  having  legal  custody 

27  of  a  child  in  the  case;  a  judge,  probation  officers,  and  other 

28  professional  staff  of  any  other  court,  or  an  attorney  for  the 

29  defendant,  for  use  in  sentencing  a  convicted  person  who 

30  prior  thereto  had  been  a  party  to  proceedings  in  the  family 

31  division;  and,  by  order  of  the  court,  any  other  person, 

32  agency,  or  institution  having  a  legitimate  interest  in  the 

33  matter. 

34  Whoever,  in  violation  of  this  section,  discloses,  pub- 

35  lishes,  circulates,  or  makes  use  of  or  knowlingly  permits 

36  the  use  of  information  obtained  directly  or  indirectly  from 

37  the  records  described  in  this  section  shall  upon  conviction 

38  thereof  be  guilty  of  a  misdemeanor  punishable  by  a  fine  of 

39  not  more  than  five  hundred  dollars  or  imprisonment  in  the 

40  county  jail  for  not  more  than  six  months  or  both. 

1  SECTION  24.  Section  37  of  chapter  2 1 5  of  the  General 

2  Laws  is  hereby  amended  to  read  as  follows: 

3  Docket  and  Index;  Separate  Index  of  Public  Adminis- 

4  trators.  Each  register  shall  keep  a  docket  of  all  cases  and 

5  matters  in  his  court,  and  shall  enter  therein  every  case  or 

6  matter  by  its  appropriate  title  and  number,  brief  memo- 

7  randa  of  all  proceedings  and  papers  filed  therein,  the  dates 

8  of  such  proceedings  or  filing  of  such  papers,  and  refer- 

9  ences  to  the  places  in  which  the  proceedings  or  papers  are 

10  recorded,  if  there  is  a  record  thereof.  He  shall  also  keep  a 

1 1  separate  alphabetical  index  of  all  such  cases  and  matters 

1 2  which  shall  refer  both  to  said  docket  and  to  the  files  of  the 

13  court,   and   a  separate   alphabetical   index  to   all   public 

14  administrators    seeking    appointment    or    appointed    to 

15  adminster  any  estates,  with  the  names  of  such  estates.  The 

1 6  files  and  records  of  the  two  divisions  of  the  court  shall  be 

17  separately    maintained.    In    the    probate    division,    such 

1 8  docket  and  indexes  shall  be  open  to  public  inspection  at  all 

19  reasonable  times. 

1  SECTION  25.  Chapter  215  of  the  General  Laws  is  fur- 

2  ther  amended  by  the  addition  of  section  37  A  as  follows: 

3  Records  Filed  by  Family  Name;  Family  Division.  In  the 

4  family  division,  documents  and  records  relative  to  any 

5  proceeding  in  the  court  shall  be  filed  by  family  name,  in 

6  such  a  fashion  that  all  matters  pertaining  to  one  family  are 

7  together,  subject  to  the  provisions  of  section  thirty-six.  The 
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8  administrator  of  the  family  division  shall  prescribe  the 

9  manner  in  which  such  a  filing  system  is  maintained  and 

10  shall  keep  a  consolidated  index  of  all  matters  on  file  in  the 

1 1  family  division  of  the  probate  courts  of  all  counties. 

1  SECTION  26.  Section  39  of  chapter  215  of  the  General 

2  Laws  is  hereby  amended  to  read  as  follows: 

3  Probate  Courts  to  Determine  and  Enforce  Payment  for 

4  Services  in  Connection  with  Administration  of  Estates,  etc. 

5  The  probate  division  of  probate  courts  may  ascertain  and 

6  determine   the   amount  due   any   person   for   services   as 

7  appraisers,  for  premiums  of  surety  companies  for  acting  as 

8  surety  upon  the  official  bonds  of  administrators,  executors, 

9  trustees,  guardians,  conservators  or  receivers,  or  for  ser- 

10  vices   rendered   by   any   person    in   connection   with   the 

1 1  administration  of  the  estate  of  a  deceased  person,  or  with 

12  the  administration  of  any  trust,  guardianship,  conservator- 

13  ship  or  receivership;  and  payment  of  said  amount  when 

14  ascertained  and  determined  to  be  due  may  be  enforced 

15  summarily  by  said  court  upon  motion  of  the  person  to 

16  whom  the  amount  is  due  in  the  same  manner  as  a  like  pay- 

1 7  ment  under  a  decree  in  quity  may  be  enforced,  and  execu- 

18  tion   may  also  be   issued  therefor  against  the  executor, 

19  administrator,  trustee,  guardian,  conservator  or  receiver 

20  personally  as  upon  a  judgment  at  law. 

1  SECTION  27.  Section  39  B  of  chapter  215  of  the  Gen- 

2  eral  Laws  is  hereby  amended  to  read  as  follows: 

3  Counsel  Fees,  etc.,  Allowance  in  Certain  Cases.  When  a 

4  decree  is  entered  in  a  contested  proceeding  in  equity  or  on 

5  an  account  or  to  determine  the  construction  of  a  will  or  of 

6  any  trust  instrument  or  to  determine  any  question  as  to  the 

7  powers,  rights  or  duties  of  any  fiduciary  under  any  written 

8  instrument  or  to  determine  any  question  with  respect  to 

9  services  rendered  by  any  such  fiduciary  or  the  compensa- 

10  tion  of  such  fiduciary  for  such  services,  the  probate  divi- 

1 1  sion  of  the  court  may,  in  its  discretion  as  justice  and  equity 

12  may  require,  provide  that  such  sums  as  said  division  may 

1 3  deem  reasonable  be  paid  out  of  the  estate  in  the  hands  of 

14  such  fiduciary  to  any  party  to  the  proceeding  on  account  of 

15  counsel  fees  and  other  expenses  incurred  by  him  in  con- 

16  nection  therewith.  The  sums  awarded  shall  be  specified  in 

17  the  decree  which  may  in  such  case  direct  that  any  sum  so 

18  awarded  to  any  party  be  paid  in  whole  or  in  part  to  his 

19  counsel.  The  probate  division,  subject  to  appeal,  shall  have 

20  like  powers  when  entering  a  decree  after  the  coming  down 

21  of  a  rescript  from  the  supreme  judicial  court  unless  the  re- 

22  script  shall  specifically  direct  otherwise.  The  counsel  of  any 

23  party  to  whom  an  award  might  be  made  under  this  section 

24  on  account  of  counsel  fees  or  expenses  may  file  and  prose- 
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25  cute  in  his  or  her  own  name  a  petition  under  section  thirty- 

26  nine  A  for  the  payment  directly  to  him  or  her  of  any  sum 

27  or  sums  which  the  court  would  have  power  to  award  to  the 

28  party.   A  person  interested,   whose  counsel  would  have 

29  standing  hereunder  or  under  section  thirty-nine  A,  shall 

30  have  standing  to  file  and  prosecute  a  petition  for  the  deter- 

3 1  mination  of  any  sum  or  sums  which  the  court  would  have 

32  power  to  award  against  such  person. 

1  SECTION  28.  Section  49  of  chapter  2 15  of  the  General 

2  Laws  is  hereby  amended  to  read  as  follows: 

3  Selection  of  Newspapers  for  Notices:  Parties  to  probate 

4  proceedings  may  select  the  newspapers  in  which  the  no- 

5  tices  ordered  upon  their  petitions  shall  be  published,  pref- 

6  erence  to  be  given  to  a  newspaper,  if  any,  published  in  the 

7  town  where  the  deceased  last  lived,  unless,  in  the  judgment 

8  of  the  register,  the  interests  of  all  parties  require  publica- 

9  tion  in  some  other  locality;  but  the  court  may  order  the 

10  notice  published  in  one  other  newspaper.  Whenever  ser- 

1 1  vice  of  any  notice,   citation,   order  or  other  process  is 

1 2  ordered  to  be  made  by  publication  the  names  of  the  estates 

13  or  parties  to  such  proceedings  shall  be  printed  in  bold 

14  type. 

1  SECTION  29.  Section  53  of  chapter  215  of  the  General 

2  Laws  is  hereby  amended  to  read  as  follows: 

3  Court  Rooms,  Rooms  for  Record,  etc.,  to  be  Provided. 

4  The  Commonwealth  shall  provide  and  maintain  suitable 
'5  rooms  for  the  use  of  the  probate  courts,  ample  fireproof 

6  rooms  and  suitable  alcoves,  cases  and  boxes  for  the  safe 

7  keeping  of  all  records,  files,  papers  and  documents  belong- 

8  ing  to  the  several  registers  of  probate,  and  shall  also  pro- 

9  vide  all  books  necessary  for  keeping  the  records,  and  all 
10  printed  blanks  and  stationery  used  in  the  probate  courts. 

1  SECTION  30.  Section  54  of  chapter  215  of  the  General 

2  Laws  is  hereby  amended  to  read  as  follows: 

3  Same  Subject.    If  in  the  opinion  of  a  justice  of  the 

4  supreme  judicial  court  such  fireproof  rooms  are  insuffi- 

5  cient,  he  shall,  upon  application  of  a  judge  or  register  of 

6  probate,  certify  the  need  of  additional  accommodations  to 

7  the  Commonwealth  and  it  shall  forthwith  provide  such 

8  additional  fireproof  rooms  and  other  necessary  accommo- 

9  dations. 

1  SECTION  3 1 .  Section  55  of  chapter  2 1 5  of  the  General 

2  Laws  is  hereby  amended  to  read  as  follows: 

3  Preservation  of  Dockets,  etc.  If  in  the  judgment  of  the 

4  administrative  committee  of  the  probate  division  or  the 

5  board  of  judges  of  the  family  division,  public  convenience 

6  so  requires,  they  may,  at  the  Commonwealth's  expense. 
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7  cause  the  files  and  records  of  their  respective  divisions  to 

8  be  rearranged,  indexed  and  docketed,  worn  or  defaced 

9  dockets  renewed  and  the  indexes  consolidated,  under  the 

10  direction  and  supervision  of  the  registers  of  the  probate 

1 1  courts. 

1  SECTION  32.  Section  fifty-six  of  chapter  two  hundred 

2  and  fifteen  of  the  General  Laws  is  hereby  repealed. 

1  SECTION    33.    Section    fifty-six    A    of   chapter    two 

2  hundred    and    fifteen    of   the    General    Laws    is    hereby 

3  repealed. 

1  SECTION  34.  Section  56  B  of  chapter  215  of  the  Gen- 

2  eral  Laws  is  hereby  amended  to  read  as  follows: 

3  Guardian  Ad  Litem  to  Institute  Contempt  Proceedings, 

4  etc.  Any  judge  of  the  family  division  of  a  probate  court 

5  may  appoint  a  guardian  ad  litem  to  institute  contempt  pro- 

6  ceedings  under  the   provisions  of  section  thirty-four  A 

7  against  any  party  for  failure  to  obey  decrees  of  the  family 

8  division  involving  care,  custody  or  maintenance  of  minor 

9  children,  and  said  guardian  ad  litem  may  personally  serve 

10  throughout  the  Commonwealth  any  citation  or  capias  inci- 

1 1  dental  to  the  enforcement  of  this  section.  The  compensa- 

12  tion  shall  be  fixed  by  the  court  and  shall  be  paid  by  the 

13  Commonwealth,  together  with  any  expense  approved  by 

14  the  court,  upon  certificate  by  the  judge  to  the  state  treas- 

15  urer.  The  state  police,  local  police  and  probation  officers 

16  shall  assist  the  guardian  ad  litem  so  appointed,  upon  his  or 

17  her  request. 

1  SECTION   35.   The   provisions  of  this  act  shall  take 

2  effect  on  January  first,  nineteen  hundred  and  seventy-five. 

The  proposed  legislation  calls  for  the  reorganization  of  the 
probate  courts  into  a  "Probate  Division"  which,  under  Section  2 
of  the  bill,  would  deal  in  the  main  with  probate  of  wills,  grants 
of  letters  of  administration,  and  the  appointment  of  guardians 
and  conservators.  The  "Probate  Division"  would  have  addi- 
tional jurisdiction  over  matters  which  have  thus  far  been  regu- 
larly and  continuously  handled  by  the  probate  courts. 

In  the  reorganization  certain  new  divisions  would  also  be 
made  as  follows:  — 

THE  FAMILY  DIVISION 

1 .  Adult  Criminal  —  Inter-family  and  inter-spousal  offenses. 

2.  Domestic   Relations  —  Divorce,    separation,   paternity, 
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change  of  name,  committment  of  mentally  defective  or 
mentally  ill  etc. 

3.   Children  —  Juvenile  Offenders;  children  in  need  of  ser- 
vices, adoption,  custody,  child  support,  etc. 

At  present  the  probate  courts  do  not  handle  any  criminal 
cases  nor  do  they  handle  juvenile  cases  in  which  there  is  an  alle- 
gation of  delinquency  by  reason  of  the  commission  of  a  crime  or 
where  it  is  alleged  that  the  child  is  in  need  of  services  because  of 
truancy  or  other  causes  or  reasons. 

The  proposal  to  handle  all  "family"  cases  under  one  roof  has 
obvious  merit.  There  are  some  jurisdictions  where  a  probate 
court  now  has  functions  similar  to  those  provided  for  in  the  bill. 
We  can  not  recommend  the  enactment  of  this  legislation  at  this 
particular  time  because  of  the  tremendous  expense  that  would 
be  required  to  implement  its  various  provisions. 

It  must  be  kept  in  mind  that  a  juvenile  court  is  not  merely  a 
place  where  young  people  are  tried  for  an  offense  or  where 
other  young  people  are  administered  discipline  because  they 
failed  to  attend  school  or  became  unmanageable.  These  func- 
tions do  indeed  take  place  in  the  juvenile  court  but  for  the  large 
majority  of  young  people  the  court  is  a  place  where  social 
and  psychological  answers  are  sought  for  in  order  to  mend  dam- 
aged young  lives.  We  can  take  this  opportunity  to  say  that 
insufficient  attention  is  being  paid  to  these  courts  and  the  staff- 
ing of  their  remedial  staff. 

Far  too  few  resources  are  available  to  the  juvenile  court  judge 
and  the  probation  department.  In  a  cost  conscious  era,  we  can 
only  note  that  the  expenditure  of  adequate  funds  for  juvenile 
assistance  in  times  of  trouble  will  pay  handsome  dividends  if  the 
individuals  are  saved  from  a  life-time  of  dependency  or  the  need 
for  institutionalization  or  public  support. 

The  establishment  of  a  county  juvenile  court  in  the  probate 
court  is  no  solution  to  the  problem.  It  would  work  a  centraliza- 
tion of  facilities;  a  movement  away  from  community  based  facil- 
ities, and  place  physical  barriers  between  the  juvenile  who  needs 
help  and  the  agency  which  can  supply  it.  It  would  be  more 
practical  to  allocate  more  funds  to  the  juvenile  courts  which 
exist  and  expand  all  of  their  activities  from  training  to  delivery 
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of  services. 

In  a  general  over-haul  of  the  entire  judicial  system  at  a  time 
when  funding  posed  no  problem,  the  reorganization  of  the  pro- 
bate courts  and  the  idea  of  a  family  division  might  have  some 
appeal.  The  necessity  for  more  readily  available  service  for 
young  people  in  trouble  remains  a  factor  to  consider  long  and 
well. 

There  are  many  other  unattractive  aspects  of  this  bill  which 
we  do  not  feel  merit  discussion  in  view  of  our  firm  opposition  to 
the  proposal  at  this  time  and  for  the  reasons  set  forth. 

B)      COUNSEL  FOR  CHILDREN  IN  CUSTODY  MATTERS 

SENATE (1974) No.  534 


AN  ACT  RELATIVE  TO  THE  PROTECTION  OF  CHILDREN  IN 
DIVORCE  ACTIONS. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Chapter  208  of  the  General  Laws  is  hereby  amended  by 

2  inserting  after  Section  32  the  following  sections: 

3  Section  32 A.     In  any  proceedings  for  divorce  in  which 

4  agreement  has  not  been  made  at  the  time  the  hbel  is  filed 

5  for  the  support,  custody,  and  visitation  of  the  child  or  chil- 

6  dren  of  the   marriage,   such  child  or  children   shall  be 

7  resented  by  separate  counsel  to  be  appointed  by  the  court. 

8  Such  counsel  shall  be  called  Children's  Counsel  and  shall 

9  be  charged  with  guarding  the  rights  of  children  during  con- 

10  tested  divorce  action.  The  amount  of  compensation  for  the 

1 1  services  of  said  Children's  Counsel  shall  be  determined  by 

12  the  court.  The  court  shall  assess  counsel  fees  on  one  or 

13  both  parties.  Where  parties  are  indigent,  fees  of  such  coun- 

14  sel  will  be  paid  by  the  court  in  such  manner  as  provisions 

15  are  made  for  guardians  ad  litem  under  Section  fifty-six  of 

16  Chapter  two  hundred  and  fifteen  of  the  General  Laws. 

17  Section  32 B.     At  the  time  of  divorce  proceedings  no 

18  child  or  children  of  the  litigants  may  be  interviewed  by 

19  counsel  for  either  parent  without  prior  approval  of  the 

20  court. 
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HOUSE (1974) No.  3362 


AN  ACT  RELATIVE  TO  THE  APPOINTMENT  OF  CHILDREN'S 
COUNSEL  IN  DIVORCE  ACTIONS. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1 .  Chapter  208  of  the  General  Laws  is  her- 

2  eby  amended  by  inserting  after  section  32  the  following 

3  section:  — 

4  Section  32 A.     In  any  proceedings  for  divorce  in  which 

5  agreement  has  not  been  made  at  the  time  the  libel  is  filed 

6  for  the  support,  custody,  and  visitation  of  the  child  or  chil- 

7  dren  of  the  marriage,  such  child  or  children  shall  be  repre- 

8  sented  by  separate  counsel  to  be  appointed  by  the  court. 

9  Such  counsel  shall  be  called  Children's  Counsel  and  shall 

10  be  charged  with  guarding  the  rights  of  children  during  con- 

1 1  tested  divorce  action.  The  amount  of  compensation  for  the 

12  services  of  said  Children's  Counsel  shall  be  determined  by 

1 3  the  court.  Where  parties  are  indigent,  fees  of  such  counsel 

14  will  be  paid  by  the  court  in  such  manner  as  provisions  are 

15  made  for  guardians  ad  litem  under  Section  fifty-six  A  of 

16  Chapter  two  hundred  and  fifteen  of  the  General  Laws. 

The  issues  at  stake  in  this  legislative  proposal  are  nowhere 
more  clearly  stated  than  in  the  recent  decision  of  Cooke  v. 
Cooke  (Maryland,  1974)  319  A.  2d  841. 

This  was  a  custody  battle  during  which  the  child  was  placed 
first  with  the  father  and  later,  after  a  full  hearing,  with  the 
mother.  The  lower  court  in  Maryland  which  heard  the  case  filed 
a  written  decision  in  which  it  said:  — 

"The  paramount  consideration  is  to  determine  what  course 
would  subserve  the  best  interests  and  welfare  of  the  child 
involved.  The  other  long  settled  principle  of  law  which  must  be 
given  consideration  is  the  preference  to  be  afforded  the  natural 
mother  where  a  young  and  immature  child  is  before  the  court." 

The  lower  court  said  that  when  the  above  principles  are 
placed  on  the  balance  scales,  said  scales  are  tilted  in  favor  of  the 
mother.  The  child  was  receiving  adequate  care  at  the  home  of 
the  husband's  parents,  where  a  nurse  was  in  attendance,  but  the 
trial  court  said  "the  association  of  the  child  with  its  young 
mother  in  suitable  surroundings  is  of  primary  importance  in  the 
case  now  before  us." 
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The  Maryland  court  of  Appeals  said  that  the  so  called  princi- 
ple of  "maternal  preference"  is  one  which  can  be  wrongfully 
applied. 

The  Scope  of  Inquiry 

In  the  words  of  the  Maryland  court,  the  main  job  of  judging 

as  to  who  shall  have  custody:  — 

.  .  .  "is  to  determine  the  problems  of  individuals.  Individual  cir- 
cumstances should  and  do  alter  cases  and  our  system  compre- 
hends the  dignity  of  individuals.  Such  results  do  not  obtain  by 
applying  categorical  formulae  to  similar  factual  circumstances 
before  weighing  each  evidentiary  matter,  grain  by  grain.  If  how- 
ever, after  that  grueling  process,  the  scale  is  still  in  a  state  of 
equipoise,  only  then  should  we  look  to  the  applicable  formula  to 
alter  the  balance.  The  appealing  procedure  of  applying  formulae 
as  ready  answers  atrophies  the  judicial  process,  which  is,  of 
necessity,  a  sometimes  tedious  preoccupation  with  detail." 

The  Maryland  Appeals  court  affirmed  the  decision  of  the 
lower  court  not  because  of  the  apparent  application  of  the  prin- 
ciple of  "maternal  preference"  but  because  the  other  facts  rela- 
tive to  the  life-style  and  candor  of  the  father,  when  compared  to 
the  facts  as  to  the  apparent  conduct  of  the  mother,  clearly  sup- 
ported the  decision  to  give  custody  to  the  mother. 

This  then  is  the  typical  custody  situation  as  seen  in  the  pro- 
bate courts  of  Massachusetts  and  it  is  often  said  that  it  is  the 
duty  of  the  probate  judge  to  do  what  is  in  the  best  interests  of 
the  child  in  such  cases. 

New  Factors  To  Consider 

Custody  battles  are  not  novel  proceedings.  Two  novel  con- 
cepts are  finding  their  way  into  this  picture.  The  first  is  the  con- 
cept of  Art.  46  of  the  Amendments  to  the  U.S.  Constitution, 
(not  yet  adopted  in  1974).  Under  that  pending  amendment:  — 

"Equality  of  Rights  under  the  law  shall  not  be  abridged  or 
denied  because  of  sex." 

This  amendment  and  any  legislation  which  prohibits  sexual 
discrimination  can  be  said  to  bear  on  the  principle  of  maternal 
preference. 

We  can  not  fail  to  note  the  active  groups  of  fathers  who  have 
united  together  for  what  they  believe  to  be  "justice"  in  custody 
and  divorce  matters.  These  groups  complain  that  the  wife  and 
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mother  is  favored  over  the  male  for  no  reason  other  than  sex. 

In  addition  to  this  factor  there  is  a  current  opinion,  which  is 
adequately  stated  in  a  book  entitled  "Beyond  The  Best  Interests 
of  The  Child"  by  Goldstein,  Freud,  and  Solnit,  which  states  that 
in  custody  (and  other)  cases,  the  determination  should  be  made 
once  and  for  all  as  to  which  parent  should  have  custody;  the 
decision  should  be  a  permanent  one;  and  that  the  idea  of  visita- 
tions should  be  something  which  would  be  left  solely  to  the  des- 
cretion  of  the  custodial  parent.  The  justification  for  all  this  is 
that  the  authors  believe  that  the  psychological  well  being  and 
good  physical  and  mental  development  of  the  child  requires  the 
establishment  of  a  permanent  bond  with  one  parent  or  parent 
figure  and  that  nothing  should  be  allowed  to  break  this  perma- 
nent bond. 

The  Role  of  the  Lawyer  —  Counsel  for  the  Child? 

Judge  Marshall  A.  Levin  of  Baltimore  has  commented  on  the 
injury  done  to  the  children  "by  the  venemous  attacks  of  the 
gladiators  bent  primarily  upon  putting  asunder  'What  God  Has 
Joined  Together".  Judge  Levin  says:  — 

"The  very  real  interest  of  the  child  may,  then,  be  submerged  in 
the  bitter  battle  between  his  parents  conducted  under  the  tradi- 
tional rules  of  the  adversary  system  —  a  system  admirably 
suited  to  ascertaining  truth  in  a  two  sided  controversy  where 
credibility  may  be  the  main  issue." 

Whether  the  parents  in  a  custody  battle  are  capable  of  com- 
plete candor  is  questionable.  The  emotions  pretty  much  sub- 
merge the  truth  as  the  parties  see  it. 

It  is  the  contention  of  the  authors  of  "Beyond  the  Best  Inter- 
ests of  the  Child"  that  the  child  in  any  contested  placement 
should  have  full  party  status  and  the  right  to  be  represented  by 
counsel. 

There  are  some  who  do  not  realize  that  under  G.L.  Chapter 
119  Sec.  29  a  child  found  to  be  in  need  of  protection  is  entitled 
to  have  counsel  appointed  by  the  court,  and  that  in  certain  cases 
such  counsel  can  represent  the  child  against  the  parents.  The 
legal  fees  are  payable  by  the  parents  under  section  29A,  or  from 
public  funds  in  case  of  inability  to  pay.  In  one  instance  during 
1974  a  runaway  child  (now  back  with  her  parents)  was  pro- 
vided counsel  by  persons  with  whom  she  found  refuge.  This  law- 
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yer  opposed  her  return  to  the  parental  home  and  for  a  time  she 
was  sent  to  a  foster  home. 

The  role  of  the  child  advocate  lawyer  would  be  completely 
different  from  that  of  the  advocate  of  the  parents  and  the 
authors  of  Beyond  concede  that  resistance  to  this  concept  by 
judges  and  other  decisionmakers  in  law  is  to  be  expected. 

Goldstein,  Freud,  Solnit  et  als  say:  — 

"A  child's  advocate  must,  of  course  be  sufficiently  know- 
ledgeable about  children  and  their  development  to  determine 
what  information  he  must  obtain  and  present  about  the  specific 
child  he  represents." 

They  suggest  certain  "Guidelines"  which  implement  their 
own  philosophy  with  which  one  may  differ  at  least  in  certain 
respects. 

Quality  Service 

We  regret  to  observe  that  the  kind  of  service  which  the  public 
defender  can  give  in  criminal  cases  is  diminished  by  the  huge 
caseload  which  he  must  carry,  and  by  the  salary  schedule  in 
effect  which  is  such  that  the  average  young  lawyer  must,  in 
these  times  of  inflation,  seek  more  compensation  merely  to  live 
at  a  reasonable  standard. 

To  recommend  a  child  advocate  lawyer  in  custody  cases  will 
mean,  in  most  cases,  that  the  public  will  be  asked  to  pay  the  bill 
for  the  services  and  expenses  of  such  advocates.  If  granted  the 
right  to  represent  the  child  as  another  party  to  the  proceeding, 
the  advocate  must  be  given  funds  for  investigation  or  the  entire 
procedure  is  a  disgraceful  sham. 

We  are  unwilling  to  recommend  a  program  of  this  sort  under 
the  conditions  now  existing.  We  will  not  recommend  a  sham  in 
any  case.  There  are  but  few  lawyers  who  would  qualify  under 
the  specifications  set  forth  by  the  authors  of  "Beyond". 

There  is  a  substantial  amount  of  opposition  to  the  philosophy 
that  a  child  should  have  a  third  party  involved  in  a  custody  case. 
Such  party  could,  it  is  argued,  persuade  the  child  that  it  would 
be  better  to  follow  course  "A"  than  course  "B"  when  the  advo- 
cate didn't  really  have  sufficient  preparation  and  investigation 
to  be  in  a  position  to  validly  make  any  such  suggestion. 
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Obviously  it  is  imperative  that  the  court  have  as  much  of  a 
background  as  possible  in  order  to  make  the  proper  custody 
decision.  A  probate  judge  may  now  appoint  an  investigator  or  a 
guardian  ad  litem  in  such  cases. 

The  fathers  in  custody  cases  have  begun  to  demand  the  right 
to  cross  examine  the  reports  of  such  investigators,  guardians, 
and  social  workers. 

Since  there  is  ample  authority  to  commence  a  pilot  program 
of  child  advocacy  in  a  limited  number  of  sensitive  cases,  it  is 
possible  that  the  probate  courts  could  consider  such  a  pilot  pro- 
gram. 

For  the  present  we  do  not  recommend  the  legislation. 

(C)   DISCLAIMER  OF  CERTAIN  INTERESTS  IN 
PROPERTY 


SENATE (1974) No.  542 


AN    ACT    PROVIDING    FOR    THE    DISCLAIMER    OF    CERTAIN 
INTERESTS  IN  PROPERTY. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  that  a  new  Chapter,  to 
be  numbered  Chapter  190B,  be  added  to  the  General  Laws  immediately 
following  Chapter  190 A,  as  follows: 

CHAPTER  190B 

SECTION  1 .     Right  to  Disclaim  Interest  in  Property. 

A  person,  or  the  representative  of  an  incapacitated  or 
protected  person,  to  whom  an  interest  in  or  with  respect  to 
property  or  an  interest  therein  devolves  by  whatever 
means  may  disclaim  it  in  whole  or  in  part  by  delivering  or 
filing  a  written  disclaimer  under  this  Chapter.  The  right  to 
disclaim  exists  notwithstanding  any  limitation  on  the  inter- 
est of  the  disclaimant  in  the  nature  of  a  spendthrift  provi- 
sion or  similar  restriction.  The  right  to  disclaim  does  not 
survive  the  death  of  the  person  having  it. 

1  SECTION  2.      Time  of  Disclaimer. 

1  (a)  If  the  property  or  interest  has  devolved  to  the  dis- 

3  claimant  under  a  testamentary  instrument  or  by  the  laws  of 

4  intestacy,  the  disclaimer  shall  be  filed,  if  of  a  present  inter- 
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5  est,   not   later   than   six   months   after   the  death  of  the 

6  deceased  owner  or  deceased  donee  of  a  power  of  appoint- 

7  ment  and,  if  of  a  future  interest,  not  later  than  six  months 

8  after  the  event  determining  that  the  taker  of  the  property 

9  or  interest  is  finally  ascertained  and  his  interest  is  inde- 

10  feasibly  vested.  The  disclaimer  shall  be  filed  in  the  probate 

1 1  court  of  the  county  in  which  proceedings  for  the  adminis- 

12  tration  of  the  estate  of  the  deceased  owner  or  deceased 

13  donee  of  the  power  have  been  commenced.  A  copy  of  the 

14  disclaimer  shall  be  delivered  in  person  or  mailed  by  regis- 

15  tered  or  certified  mail  to  any  personal  representative  of  the 

1 6  deceased  owner  or  deceased  donee. 

17  (b)  If  a  property  or  interest  has  devolved  to  the  disclaim- 

18  ant  under  a  nontestamentary  instrument  or  contract,  the 

19  disclaimer  shall  be  delivered  or  filed,  if  of  a  present  inter- 

20  est,  not  later  than  six  months  after  the  effective  date  of  the 

2 1  nontestamentary  instrument  or  contract  and,  if  of  a  future 

22  interest,  not  later  than  six  months  after  the  event  determin- 

23  ing  that  the  taker  of  the  property  or  interest  is  finally 

24  ascertained  and  his  interest  is  indefeasibly  vested.  If  the 

25  person  entitled  to  disclaim  does  not  have  actual  knowledge 

26  of  the  existence  of  the  interest,  the  disclaimer  shall  be 

27  delivered  or  filed  not  later  than  six  months  after  he  has 

28  actual  knowledge  of  the  existence  of  the   interest.   The 

29  effective  date  of  a  revocable  instrument  or  contract  is  the 

30  date  on  which  the  maker  no  longer  has  power  to  revoke  it 

31  or  to  transfer  to  himself  or  another  the  entire  legal  and 

32  equitable  ownership  of  the  interest.  The  disclaimer  or  a 

33  copy  thereof  shall  be  delivered  in  person  or  mailed  by  reg- 

34  istered  or  certified  mail  to  the  person  who  has  legal  title  to 

35  or  possession  of  the  interest  disclaimed. 

36  (c)  A  surviving  joint  tenant  or  tenant  by  the  entirety 

37  may  disclaim  as  a  separate  interest  any  property  or  interest 

38  therein  devolving  to  him  by  right  of  survivorship.  A  sur- 

39  viving  joint  tenant  or  tenant  by  the  entirety  may  disclaim 

40  the  entire  interest  in  any  property  or  interest  therein  that  is 

41  the  subject  of  a  joint  tenancy  or  tenancy  by  the  entirety 

42  devolving  to  him,  if  the  joint  tenancy  or  tenancy  by  the 

43  entirety  was  created  by  act  of  a  deceased  joint  tenant  or 

44  tenant  by  the  entirety,  the  survivor  did  not  join  in  creating 

45  the  joint  tenancy  or  tenancy  by  the  entirety,  and  has  not 

46  accepted  a  benefit  thereunder. 

47  (d)  If  the  property  being  disclaimed  is  real  property  in 

48  the  Commonwealth,  or  any  interest  in  such  property,  the 

49  disclaimer,    upon    being    acknowledged    in    the    manner 

50  required  in  the  case  of  deeds  of  land  to  entitle  them  to  be 

5 1  recorded,  may  be  recorded  in  the  registry  of  deeds  for  the 

52  county  or  district  in  which  the  real  estate  is  situated  or,  in 

53  the  case  of  registered  real  estate,  filed  and  registered  in  the 
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54  office  of  the  assistant  recorder  for  the  registry  district  in 

55  which  the  real  estate  is  situated. 

1  SECTION    3.     Form   of  Disclaimer.   The   disclaimer 

2  shall  (1)  describe  the  property  or  interest  disclaimed,  (2) 

3  declare  the  disclaimer  and  extend  thereof,   and   (3)  be 

4  signed  by  the  disclaimant. 

1  SECTION  4.     Effect  of  Disclaimer. 

2  (a)  If  property  or  an  interest  therein  devolved  to  a  dis- 

3  claimant  under  a  testamentary  instrument  or  under  the 

4  laws  of  intestacy  and  the  deceased  owner  or  donee  of  a 

5  power  of  appointment  has  not  provided  for  another  dis- 

6  position,  it  devolves  as  if  the  disclaimant  had  predeceased 

7  the  decedent  or,  if  the  disclaimant  was  designated  to  take 

8  under  a  power  of  appointment  excercised  by  a  testamen- 

9  tary  instrument,  as  if  the  disclaimant  had  predeceased  the 

1 0  donee  of  the  power.  Any  future  interest  that  takes  effect  in 

1 1  possession  or  enjoyment  after  the  termination  of  the  estate 

1 2  or  interest  disclaimed  takes  effect  as  if  the  disclaimant  had 

13  predeceased  the  decedent  or  the  donee  of  the  power.  A 

14  disclaimer  relates  back  for  all  purposes  to  the  date  of 

1 5  death  of  the  decedent  or  of  the  donee. 

1 6  (b)  If  property  or  an  interest  therein  devolved  to  a  dis- 

17  claimant  under  a  non testamentary  instrument  or  contract 

18  and   the    instrument   or   contract   does   not   provide   for 

19  another  disposition,  it  devolves  as  if  the  disclaimant  had 

20  died  before  the  effective  date  of  the  instrument  or  contract. 

21  A  disclaimer  relates  back  for  all  purposes  to  that  date.  A 

22  future  interest  that  takes  effect  in  possession  or  enjoyment 

23  at  or  after  the  termination  of  the  disclaimed  interest  takes 

24  effect  as  if  the  disclaimant  had  died  before  the  effective 

25  date  of  the  instrument  or  contract  that  transferred  the  dis- 

26  claimed  interest. 

27  (c)  The  disclaimer  or  the  written  waiver  of  the  right  to 

28  disclaim  is  binding  upon  the  disclaimant  or  person  waiving 

29  and  all  persons  claiming  through  or  under  him. 

1  SECTION  5.      Waiver  and  Bar.  The  right  to  disclaim 

2  property  or  an  interest  therein  is  barred  by  (1)  an  assign- 

3  ment,  conveyance,  encumbrance,  pledge,  or  transfer  of  the 

4  property  or  interest,  or  a  contract  therefor,  (2)  a  written 

5  waiver  of  the  right  to  disclaim,  (3)  an  acceptance  of  the 

6  property  or  interest  or  a  benefit  thereunder,  or  (4)  a  sale  of 

7  the  property  or  interest  under  judicial  sale  made  before  the 

8  disclaimer  is  effected. 

1  SECTION  6.     Remedy  Not  Exclusive.  This  Act  does 

2  not  abridge  the  right  of  a  person  to  waive,  release,  dis- 

3  claim,  or  renounce  property  or  an  interest  therein  under 
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4  any  other  statute. 

1  SECTION   7.     Application.   An   interest   in   property 

2  that  exists  on  the  effective  date  of  this  Act  as  to  which,  if  a 

3  present  interest,  the  time  for  filing  a  disclaimer  under  this 

4  Act  has  not  expired  or,  if  a  future  interest,  the  interest  has 

5  not  become  indefeasibly  vested  or  the  taker  finally  ascer- 

6  tained,   may  be  disclaimed  within  six  months  after  the 

7  effective  date  of  this  Act. 

1  SECTION    8.      Uniformity  of  Application   and   Con- 

2  struct  ion.  This  Act  shall  be  applied  and  construed  to  effec- 

3  tuate  its  general  purpose  to  make  uniform  the  law  with 

4  respect  to  the  subject  of  this  Act  among  those  states  enact- 

5  ing  it. 

1  SECTION  9.     Amendment.  Section  thirty  of  chapter 

2  204  of  the  General  Laws  is  hereby  amended  by  striking  out, 

3  in  line  5,  the  words  "or  disclaimer"  and,  in  line  9,  the 

4  words  "or  disclaim." 

1  SECTION  10.     Repeal.  Section  thirty-four  of  chapter 

2  204  of  the  General  Laws  is  hereby  replealed. 

1  SECTION     11.     Amendment.    Section    thirty-five    of 

2  chapter  204  of  the  General  Laws  is  hereby  amended  by 

3  striking  out,  in  line  1,  the  words  "or  disclaimer"  and,  in 

4  lines  3-4,  the  words  "or  the  disclaimer  in  any  lawful  man- 

5  ner  of  any  power  of  appointment." 

1  SECTION  12.     Short  Title.  This  Act  may  be  cited  as 

2  the  Uniform  Disclaimer  of  Property  Interests  Act. 

1  SECTION  13.      Time  of  Taking  Effect.  This  Act  shall 

2  take  effect  on ,  1974. 


DISCLAIMERS 

The  primary  consideration  involved  in  this  legislative  pro- 
posal is  the  Federal  Estate  and  Gift  Tax. 

There  are  cases  where  it  would  be  very  advantageous  for 
some  of  our  citizens  to  disclaim  an  interest  in  property  which 
they  neither  need  nor  want.  Unless  there  is  an  effective  legal  dis- 
claimer within  a  reasonable  time  after  the  interest  vests  the 
Internal  Revenue  Code  and  the  regulations  of  the  Internal 
Revenue  Service  are  such  that  a  taxable  gift  may  result. 

The  federal  gift  tax  applies  to  gifts  which  are  indirectly  made 
as  well  as  to  those  which  are  given  directly  in  a  more  usual  way. 
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If  John  by  his  father's  will  was  devised  a  three  acre  parcel  of 
land,  and  if  the  will  further  provided  that  if  John  did  not  accept 
the  devise  it  would  go  to  James,  his  brother,  John  could  dis- 
claim the  property  and  it  would  go  to  James.  If  the  disclaimer 
was  in  accordance  with  Massachusetts  law,  and  was  unequivo- 
cal (and  done  in  a  reasonable  time  after  the  devise  was  known) 
there  would  be  no  Gift  Tax  on  the  "transfer"  from  John  to 
James.  It  would  not  even  be  deemed  a  transfer  for  gift  tax  pur- 
poses. This  is  but  one  example  of  a  disclaimer  and  not  all  dis- 
claimers are  free  from  tax  consequences.  Each  case  must  be 
carefully  considered  on  its  own  facts. 

This  disclaimer  situation  was  considered  in  the  case  of  Estate 
of  C.  Warren  Caswell  v.  Comm'r,  62  Tax  Court  No.  7  (1974). 
in  which  the  New  York  statute  was  discussed.  N.Y.  Est.  Powers 
and  Trusts  sec  4-1.3. 

See.  Reg.  25.2511-1  et  seq. 

The  Massachusetts  case  of  Pepperell  v.  Whipple,  327  Mass. 
688  (1951)  discusses  our  law  as  to  disclaimers. 

We  recommend  this  bill  as  one  which  is  declarative  of  sound 
legislative  policy  on  disclaimers  and  supportive  of  the  proper 
draftsmanship  of  such  arrangements  so  that  they  will  permit 
non-taxable  disclaimers  under  the  Internal  Renevue  Code  in 
appropriate  cases. 

(D)      ESTATE  PLAN  BY  CONSERVATORS  — 
CONTEMPLATION  OF  DEATH 


SENATE (1974) No.  552 


AN  ACT  RELATIVE  TO  THE  ESTATE  PLAN  OF  A  WARD  BY  A 
CONSERVATOR  OR  GUARDIAN. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  The  third  paragraph  of  section  38  of  chapter  201  of  the 

2  General  Laws  is  hereby  amended  by  adding  the  following 

3  sentence:  —  The  probate  court,  for  the  purpose  of  ascer- 

4  taining  the  intentions  and  motives  of  the  ward  relative  to 
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5  gifts  under  a  proposed  estate  plan,  may  consider  the  physi- 

6  cal  condition  of  the  ward  and  such  other  evidence  as  the 

7  court  may  deem  relevant;  and  said  court  may  determine 

8  whether  said  gifts  would  constitute,  in  effect,  a  testamen- 

9  tary  distribution  of  the  ward's  estate. 

In  1969,  Mass.  Gen.  Laws,  Chapter  201,  Section  38,  was 
adopted.  The  pertinent  parts  of  this  provision  state  that  the  Pro- 
bate Court  may  authorize  a  conservator  or  guardian  of  the 
estate  of  a  ward  to  apply  funds  toward  the  establishment  of  an 
estate  plan  for  the  purpose  of  minimizing  current  or  future  state 
or  federal  income,  estate  and  inheritance  taxes  in  the  ward's 
estate.  This  may  be  accomplished  upon  proper  application  to 
the  court.  Although  such  a  provision  has  been  subject  to  consti- 
tutional attack,  the  Massachusetts  Supreme  Judicial  Court 
found  that  Section  38  was  not  vague  and  uncertain  and  that  it 
did  not  unconstitutionally  authorize  deprivation  of  property 
without  due  process  of  law.  See  Strange  v.  Powers,  358  Mass. 
126,  260  N.E.  2d.  704  (1970).  The  Court  stated  that  the  statute 
quite  properly  left  the  formalities  of  execution  of  the  proper 
estate  plan  instrument  to  the  Probate  Court.  Thus,  for  purposes 
of  our  discussion,  it  is  correct  to  assume  the  validity  of  the  exist- 
ing statute.  See  generally  Slizewski,  Estate  Planning  by  Guardi- 
ans and  Conservators,  16  Annual  Survey  of  Mass.  Law  123 
(1969).  In  fact,  it  is  submitted  that  such  legislation  is  desireable 
since  a  ward  should  not  be  deprived  from  making  practical  deci- 
sions as  to  his  estate  plan.  See  Strong  v.  Powers,  supra. 

Senate  Bill  No.  552,  "An  Act  Relative  to  the  Estate  Plan  of  a 
Ward  by  a  Conservator  or  Guardian"  is  an  attempt  to  amend 
Chapter  201,  Section  38  by  allowing  the  Probate  Court  to  con- 
sider physical  condition  of  the  ward  and  other  evidence  to  glean 
the  motives  and  intentions  of  said  ward  in  transferring  any  prop- 
erty. The  specific  intent  of  the  bill  is  to  "determine  whether  said 
gifts  would  constitute,  in  effect,  a  testamentary  distribution  of 
the  ward's  estate."  By  this  language  it  is  obvious  that  the  propo- 
nents of  the  bill  intend  to  solve  a  tax  problem  as  relates  to  gifts 
"in  contemplation  of  death".  Under  Mass.  Gen.  Laws  Chapter 
65,  Section  3,  gifts  made  in  contemplation  of  death  are  subject 
to  succession  tax.  There  is  a  rebuttable  presumption  that  a  gift 
completed  intervivos  not  more  than  one  year  prior  to  the  death 
of  grantor  was  made  in  contemplation  of  death.  However,  where 
such  transfer  is  made  more  than  two  years  prior  to  death  of 
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grantor  no  tax  shall  be  payable.  The  federal  provisions  state 
that  "the  value  of  the  gross  estate  shall  include  the  value  of  all 
property  to  the  extent  of  any  interest  therein  of  which  the  dece- 
dent has  at  any  time  made  a  transfer  ...  by  trust  or  otherwise, 
in  contemplation  of  his  death",  26  U.S.C,  §2035.  It  must  be 
noted  that  in  both  cases  the  purpose  for  taxing  transfers  in  con- 
templation of  death  is  to  reach  substitutes  for  testamentary  dis- 
positions. See  O'Donnell  v.  Commissioner  of  Corporations  and 
Taxation,  317  Mass.  664,  60  N.E.  2d  11  (1945).  The  question 
of  whether  the  transfer  was,  in  fact,  in  contemplation  of  death  is 
one  of  fact  despite  the  statutory  presumptions.  See  New  Eng- 
land Trust  Co.  V.  Commissioner  of  Corporations  and  Taxation, 
315  Mass.  639,  53  N.E.  2d  1001  (1944). 

It  is  difficult  to  determine  how  the  language  of  Senate  Bill 
No.  552  will  rectify  all  the  problems  in  de terming  whether  a  gift 
was  made  in  contemplation  of  death.  It  appears  that  it  is 
intended  to  get  some  advance  judicial  determination  as  to 
whether  such  a  gift  might  be  considered  "in  contemplation  of 
death".  Presumably,  when  the  Probate  Court  considers  the 
physical  condition  of  the  ward,  it  will  determine  whether  the  cir- 
cumstances are  such  that  such  a  transfer  would  later  be  consi- 
dered as  "in  contemplation  of  death"  should  the  ward  die  within 
the  statutory  period. 

The  value  of  the  determination  to  the  estate  of  the  ward,  and 
to  the  conservator,  is  in  having  the  judge  make  a  determination 
that  there  were  motives  consistent  with  life  which  led  to  the 
adoption  of  the  estate  plan.  The  ward  might  have  made  gifts  to 
a  younger  person  to  enable  such  person  to  get  an  education,  to 
buy  property,  to  get  started  in  business  etc.  These  are  life-time 
motives  in  very  many  instances  since  an  older  person  may  gain 
satisfaction  by  seeing  the  younger  one  assisted  in  worthwhile 
efforts. 

It  is  a  life-time  motive  to  make  an  intelligent  plan  which  is 
consistent  with  the  provisions  of  the  federal  gift  tax.  A  person  is 
entitled  to  give  away  property  under  favorable  circumstances  in 
relation  to  the  impact  of  the  federal  gift  and  estate  tax.  By  care- 
ful planning,  and  even  by  payment  of  some  gift  taxes,  the  estate 
will  suffer  a  lesser  impact  at  the  time  of  death  which  must  inev- 
itably come.  The  motive  in  such  cases  is  to  take  advantage  of 
what  the  law  allows  at  a  time  when  it  is  possible  to  do  so.  Estate 
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planning  after  death  is  not  a  reasonable  alternative. 

Gifts  to  charities  may  decrease  the  estate  to  a  level  where  the 
estate  tax  impact  is  less  than  if  no  gifts  was  given. 

Provisions  for  certain  gifts  therefore  have  a  non-testamentary 
character. 

Recorded  evidence  that  the  gift  was  not  in  effect  a  testamen- 
tary distribution  would  at  very  least  support  the  argument  of  the 
conservator  or  executor  of  the  estate  when  the  issue  was  raised 
after  the  decease  of  the  donor. 

If  the  court  fails  to  be  convinced  there  is  no  requirement  that 
it  must  make  any  determination  in  such  cases.  The  legislation  is 
permissive  and  not  mandatory.  For  the  reason  that  this  legisla- 
tion may  enable  a  conservator  to  better  act  for  the  ward,  we  rec- 
ommend Senate  No.  552. 

(E)      RIGHTS  OF  UNWED  FATHERS  —  ADOPTION 
CASES  —  PARENTAL  RESPONSIBILITY 

SENATE (1974) No.  190 


AN     ACT    TO    ESTABLISH    CERTAIN     RIGHTS    FOR     UNWED 
FATHERS. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Section  210  of  the  M.G.LA.  is  amended  by  adding  a 

2  new  section  4A: 

3  Section  4 A     Whenever  the  mother  of  a  child  born  out 

4  of  wedlock  has  surrender  the  child  in  accordance  with  sec- 

5  tion  two  of  this  chapter,  notice  of  such  surrender  and  a 

6  right  to  petition  for  adoption  shall  be  afforded  to  any  per- 

7  son  who,  prior  to  such  surrender  has  filed  a  declaration 

8  seeking  to  assert  the  responsibilities  of  fatherhood,  hereaf- 

9  ter  referred  to  as  "Paternal  Responsibility  Claim."  The 

10  Paternal    Responsibility   Claim   shall   be   filed   with   the 

1 1  department  of  public  welfare  on  a  form  to  be  devised 

12  by  that  agency.  Such  filing  constitutes  an  admission  of 

13  paternity. 

14  Any  person  or  agency  receiving  a  child  for  the  purpose 

1 5  of  adoption  shall  search  the  Paternal  Responsibility  Claim 
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1 6  on  file  with  the  department,  and  if  such  a  Claim  has  been 

17  filed  with  respect  to  such  a  child,  notify  the  father  by  reg- 

18  istered  mail,  at  the  address  stated  on  said  Claim,  of  the 

1 9  receipt  of  and  the  county  in  which  said  child  is  residing.  A 

20  copy  of  the  consent  executed  by  the  mother  in  accordance 

2 1  with  section  two  of  this  chapter  shall  be  appended  to  said 

22  notice.  The  father  shall  have  fifteen  days  from  the  receipt 

23  of  said  notice  to  file  a  petition  for  adoption  of  such  child 

24  in  the  probate  court  for  the  county  where  the  child  resides. 

25  If  he  fails  to  do  so,  he  shall  not  be  entitled  to  notice  of  any 

26  subsequent  proceedings  concerning  custody,  guardianship, 

27  or  adoption  of  the  child.  The  court  shall  consider  the  case 

28  as  expeditiously  as  possible,  and,  without  regard  to  other 

29  potential  adoptive  parents,  shall  allow  the  petition  of  the 

30  father  if  it  find  such  an  adoption  to  be  in  the  child's  best 

3 1  interest.  Any  such  petition  shall  be  subject  to  paragraph  (E) 

32  of  section  two  A  of  this  chapter.  Any  costs  incurred  for  the 

33  temporary  care  of  the  child  pending  the  hearing  of  the 

34  father's  petition  shall  be  borne  by  the  father. 

35  No  other  petition  for  adoption  shall  be  allowed  without 

36  proof  of  compliance  with  this  section. 

This  bill  would  establish  the  legal  right  of  the  father  of  a 
child  born  out  of  wedlock.  The  proposal  may  be  prompted  by  a 
change  in  attitudes  on  the  part  of  a  significant  number  of  people 
who  feel  that  the  father  has  rights  which  should  be  now  recog- 
nized. 

Under  existing  law,  G.L.  Ch.  210  Sec.  2,  the  mother  of  a 
child  born  out  of  wedlock  may  consent  to  have  it  placed  for 
adoption.  The  father  need  not  be  consulted. 

It  has  even  been  held  in  Adoption  of  a  Minor,  338  Mass.  635 
(1959)  that  if  the  mother  of  a  child  born  our  of  wedlock  con- 
sents or  "gives  up  the  child  for  adoption"  the  later  marriage  of 
the  mother  and  the  natural  father  cannot  affect  the  prior  con- 
sent of  the  mother  alone. 

The  proposed  legislation  allows  a  father  to  file  a  "Paternal 
Responsibility  Claim"  with  the  department  of  public  welfare 
when  the  child  is  born.  This  filing  admits  that  the  claimant  was 
the  natural  father. 

In  the  event  that  the  child  is  then  to  be  adopted,  the  natural 
father  must  be  given  notice  by  the  social  agency  involved  and 
such  father  then  has  the  right  to  petition  to  the  probate  court  to 
be  allowed  to  adopt  the  child.  If  such  a  petition  is  filed,  it  shall 
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be  heard  promptly  and  the  father  shall  be  permitted  to  adopt 
that  child  if  the  adoption  is  "in  the  child's  best  interest".  The  lat- 
ter term  continues  to  be  a  controversial  phrase  indeed. 

If  the  father  fails  to  exercise  his  right  he  is  to  lose  it. 

We  concur  with  the  idea  that  a  natural  father  should  have 
some  rights  in  regard  to  a  child  born  out  of  wedlock.  In  certain 
cases  it  may  be  in  the  best  interests  of  the  child  to  allow  such 
father  to  adopt  his  natural  child. 

We  caution  that  this  statute  should  also  provide  that  the  peti- 
tioner must  prove  to  the  satisfaction  of  the  court  that  he  is 
indeed  the  father  of  the  child.  His  mere  assertion  is  not  sufficent 
in  this  regard. 

We  therefore  recommend  the  enactment  of  House  (1973)  No. 
4495  with  the  addition  after  line  36  of  the  following  sentence. 

37  No  petition  shall  be  allowed  for  adoption  or  custody  of 

38  such  child  unless  the  petitioner  shall  prove  to  the  court 

39  that  he  is  the  natural  father  of  such  child. 

(F)      ANSWERS  BY  EXECUTORS  AND 

ADMINISTRATORS  TO  CREDITORS'  SUITS  — 

TIME  IN  WHICH  TO  COMMENCE  ACTIONS 

HOUSE (1974) No.  1440 


AN  ACT  PROVIDING  THAT  AN  EXECUTOR  OR  ADMINISTRA- 
TOR SHALL  BE  HELD  TO  ANSWER  TO  AN  ACTION  BY  A 
CREDITOR  OF  THE  DECEASED  COMMENCED  ONE  MONTH 
AFTER  THE  DATE  SAID  EXECUTOR  OR  ADMINISTRATOR 
HAS  FILED  HIS  OFFICIAL  BOND. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Chapter  1 97  of  the  General  Laws  is  hereby  amended  by 

2  striking  our  section  1  and  inserting  in  place  thereof  the  fol- 

3  lowing  section:  — 

4  Section  1.     An  executor  or  administrator  shall  not  be 

5  held  to  answer  to  an  action  by  a  creditor  of  the  deceased 

6  commenced  within  one  month  after  his  giving  bond  for  the 

7  performance  of  his  trust,  unless  such  action  is  brought  for 

8  the  recovery  of  a  demand  which  would  not  be  affected  by 
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9    the  insolvency  of  the  estate  or,  after  the  estate  has  been 

10  represented  insolvent  for  the  purpose  of  ascertaining  a 

1 1  contested  claim. 

The  situation  to  which  this  proposal  appUes  is  the  claim 
against  an  estate  of  a  deceased  person.  The  present  law  does  not 
permit  a  creditor  to  commence  suit  against  the  executor  or 
administrator  for  three  months  (3)  after  he  files  his  bond  and 
obtains  his  appointment. 

The  time  period  was  reduced  in  1969  from  six  months  to 
three  months. 

The  proposed  legislation  would  further  reduce  the  period  to 
one  ( 1 )  month. 

We  recommend  against  any  further  reduction  of  this  time 
period.  One  month  is  very  little  time  for  the  executor  or  admin- 
istrator to  make  a  decision  or  even  to  compile  all  of  the  infor- 
mation necessary  to  decide  whether  a  claim  is  justified  or  not. 
To  force  the  administrator  or  executor  to  make  an  immediate 
decision  or  be  sued  is  not  appropriate. 

We  oppose  this  bill. 


HOUSE (1974) No.  4293 


AN  ACT  FURTHER  REGULATING  THE  LIMITATION  OF 
ACTIONS  AGAINST  EXECUTORS  AND  ADMINISTRATORS 
FOR  PERSONAL  INJURIES  AND  DEATH. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Section  9 A  of  chapter  197  of  the  General  Laws  is  here- 

2  by  amended  by  striking  out,  in  line  5,  the  word  "two"  and 

3  inserting  in  place  thereof  the  following  word:  —  three. 

We  do  not  recommend  this  bill. 
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(G)      CREMATION  —  RELIGIOUS  VIEWS 

HOUSE (1974) No.  4559 


AN   ACT  AUTHORIZING  THE   IMMEDIATE  CREMATION  AND 
BURIAL  OF  CERTAIN  DECEASED  PERSONS. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Section  16  of  chapter  38  of  the  General  Laws,  as  most 

2  recently  amended  by  section  2  of  chapter  670  of  the  acts  of 

3  1967,  is  hereby  further  amended  by  adding  the  following 

4  sentence:  — 

5  The   medical  examiners  and  the  associate  examiners 

6  may  authorize  cremation  and  burial  to  take  place  imme- 

7  diately  following  such  view  and  personal  inquiry  if  the 

8  family  of  the  deceased  person  certifies  that  the  religious 

9  views  of  the  deceased  person  require  such  immediate  cre- 
10  mation  and  burial. 

Under  existing  law  medical  examiners  are  in  appropriate 
cases  to  make  a  personal  inquiry  concerning  the  death  of  any 
person  whose  body  is  intended  to  be  cremated.  After  this  per- 
sonal inquiry,  the  medical  examiner:  — 

"shall  authorize  such  cremation  only  when  of  opinion  that  no 
further  examination  or  judicial  inquiry  concerning  such  death  is 
necessary." 

It  is  the  purpose  of  the  proposed  legislation  to  provide  that 
after  the  medical  examiner  authorizes  cremation,  there  would 
apparently  be  no  delay  for  further  examination  or  judicial 
inquiry  "if  the  family  of  the  deceased  person  certifies  that  the 
religious  views  of  the  deceased  person  require  such  immediate 
cremation  and  burial." 

We  are  not  certain  of  the  intention  of  the  sponsors  of  the  bill, 
although  we  have  made  attempts  to  discover  its  purpose.  We 
assume  that  in  cases  of  sudden  demise  under  suspicious  cir- 
cumstances where  a  further  inquiry,  inquest,  or  further  examina- 
tion was  likely,  permission  for  cremation  should  be  with-held  in 
the  interests  of  justice. 

We  do  not  assume  that  even  strong  religious  views  should  be 
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asserted  to  defeat  a  judicial  inquiry  into  the  cause  of  an  unex- 
plained death. 

We  do  not  recommend  this  bill. 

(H)      HUSBAND  AND  WIFE  —  PRIVATE  AGREEMENTS 
TO  SUPERSEDE  COMMON  LAW 


HOUSE (1974) No.  2200 


AN  ACT  RELATIVE  TO  THE  ESTABLISHMENT  OF  VALID  CON- 
TRACTS BETWEEN  HUSBAND  AND  WIFE  CONCERNING 
THE  RIGHTS  AND  OBLIGATIONS  OF  THE  SPOUSES. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Chapter  209  of  the  General  Laws  is  hereby  amended  by 

2  inserting  after  section  2  the  following  sections:  — 

3  Section  2 A.     A  husband  and  wife  may,  during  or  in 

4  contemplation   of  marriage,   enter   into   a   written   inter- 

5  spousal  contract  in  consideration  of  the  mutual  promises 

6  contained  therein,   which  apportions  rights,   duties,   and 

7  obligations  arising  from  the  marriage  and  also  regulates 

8  the  control  and  ownership  of  property  owned  by  either 

9  before  marriage,  or  obtained  by  either  or  both  during  the 

10  marriage.  The  contract  may  provide  for  the  division  of 

1 1  property  upon  separation  or  divorce.  Provision  for  subse- 

12  quently  acquired  property  or  personal  obligations  may  be 

13  included  in  the  original  contract  or  added  to  it  through 

14  modification  without  additional  consideration.  The  terms 

1 5  of  such  contract  shall  supercede  the  principles  of  the  com- 

16  mon  law  regarding  rights  and  obligations  between  spouses. 

17  An    interspousal    contract    may,    without    limitation, 

18  provide: 

19  (1)  for  outside-the-home  and  inside-the-home  obliga- 

20  tions  and  duties  necessary  to  the  maintenance  of  the  mari- 

2 1  tal  unit,  both  economic  and  physical,  including  division  of 

22  the  obligations  of  economic  support  and  care  of  dependent 

23  elders  or  children: 

24  (2)  for  calculation  of  the  economic  value  to  the  mar- 

25  riage  of  home  and  child  custodial  duties  performed  by 

26  either  of  the  parties; 

27  (3)  for  the  establishment  of  community  property  with 

28  joint  control;  and 
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29  (4)  that  arbitrators  are  to  be  consulted  in  case  of  seri- 

30  ous  diagreement  between  the  parties,  either  during  the 

3 1  marriage  or  after  separation  or  divorce. 

32  Property  held  in  the  name  of  one  spouse  shall,  except  as 

33  provided  by  chapter  one  hundred  and  nine,  not  be  reached 

34  by  creditors  of  the  other  spouse,  and  property  held  by  the 

35  spouses  jointly  shall  be  available  to  creditors  of  either 

36  spouse. 

37  Section  2B.     Interspousal  contracts  may  be  enforced  in 

38  the  probate  courts  by  actions  at  law  for  breach  of  contract 

39  or  in  equity  for  specific  performance  upon  a  showing  by 

40  the  petitioner  of  a  substantial  and  intentional  breach  by 

4 1  the  respondent.  Equity  principles  of  clean  hands,  uncon- 

42  scionability  and  the  like  shall  be  applied  by  the  court  in 

43  adjudicatory  rights  under  interspousal  contracts. 

Contracts  Between  Husband  and  Wife  Concerning  Their 
Rights  and  Obligations 

We  think  that  society  in  general  has  an  interest  in  any  arrange- 
ment that  a  husband  and  wife  may  make  between  themselves.  To 
the  extent  that  this  proposal  calls  for  contracting  with  respect  to 
property  owned  before  marriage,  no  legislation  is  needed.  Such 
contracts  have  been  made  for  centuries. 

Contracts  relating  to  property  acquired  during  the  marriage  are 
now  subject  to  the  provisions  of  Section  34  of  Chapter  208  as 
amended  by  Acts  of  1974,  Chapter  565  which  permits  the  court 
to  make  almost  any  kind  of  disposition  of  property  after  a  divorce. 
There  is  no  reason  to  suppose  that  the  contract  of  husband  and 
wife  will  oust  the  court  of  its  jurisdiction  under  the  statute. 

We  do  not  concur  that  the  private  contract  made  by  husband 
and  wife  should  "supersede  the  principles  of  the  common  law  re- 
garding rights  and  obligations  between  spouses."  No  one  would 
find  much  stability  in  a  society  where  each  family  could  make  its 
own  laws  in  conflict  with  those  which  govern  the  rest.  The  idea 
would  not  merely  apply  to  the  parties  to  the  contract  but  to  third 
parties  who  might  not  realize  the  special  conditions  of  the  couple. 

Legislation  is  not  required  to  allow  married  people  to  decide  who 
shall  wash  the  dishes  and  who  shall  feed  the  baby,  earn  the  living, 
assess  the  value  of  the  wife's  services  in  the  home,  etc.  yet  all 
these  matters  are  included  in  the  bill. 

The  bill  is  dangerous  in  regard  to  the  provision  in  lines  32  to 
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36.  Husbands  would  be  foolish  to  establish  joint  bank  accounts 
for  extravagant  wives  whose  creditors  could  seize  the  family  bank 
deposit  in  a  law  suit;  and  the  same  is  true  of  trusting  wives  who 
might  make  their  accounts  joint  with  errant  husbands. 

The  final  proposal  to  require  the  probate  courts  to  act  as  mar- 
riage counsellors  is  extremely  impractical. 

We  cannot  lend  any  support  to  such  proposals. 

We  oppose  this  bill. 
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IV.  CRIMINAL  LAW 
AND  PRACTICE 

A.  Lie  Detector  Evidence  —  Polygraph  Tests 

B.  Plea  Agreements  in  Criminal  Cases 

C.  Searches  Incidental  to  Arrest 

(A)      LIE  DETECTOR  EVIDENCE  —  POLYGRAPH  TESTS 

HOUSE (1974) No.  3127 


RESOLVE  PROVIDING  FOR  AN  INVESTIGATION  AND  STUDY  BY 
A  SPECIAL  COMMISSION  RELATIVE  TO  THE  ADMISSIBIL- 
ITY OF  LIE  DETECTOR  TESTS  AS  EVIDENCE  IN  THE 
COURTS  OF  THE  COMMONWEALTH. 

1  Resolved,  That  a  special  commission,  to  consist  of  three 

2  members  of  the  senate,  five  members  of  the  house  of  rep- 

3  resentatives,  and  two  persons  to  be  appointed  by  the  gov- 

4  ernor,  is  hereby  established  for  the  purpose  of  making  an 

5  investigation  and  study  relative  to  the  admissibility  of  the 

6  results  of  lie  detector  tests  into  evidence  in  the  courts  of 

7  the  commonwealth. 

Lie  detectors  or  "Polygraphs"  according  to  one  federal  judge, 
have  emerged  from  the  twilight  zone  into  an  established  field  of 
science  and  technology.  On  the  other  hand.  Senator  Sam  Ervin, 
late  Chairman  of  the  U.S.  Senate  Select  Committee  on  Presiden- 
tial Campaign  Activities  purportedly  described  them  as 
"Witchcraft". 

The  theory  of  the  "witchcraft"  is  that  when  one  is  lying,  he 
undergoes  emotional  disturbances  which  in  turn  cause  a  detecta- 
ble variation  in  the  body.  The  four  graphs  of  the  "Polygraph" 
are  supposed  to  show  the  lying  by  charting  (a)  breathing  (b; 
pulse  (c)  blood  pressure  (d)  electrical  resistance  of  the  surface 
of  the  skin. 

If  this  science  was  perfect,  one  would  need  only  to  have  a 
defendant  seated  before  a  polygraph  and  asked,  "Are  you  guilty 


P.D.   144  JUDICIAL  COUNCIL  111 

or  not  guilty?"  If  he  was  guilty  and  lied,  the  machine  would 
show  this  and  the  judge  would  see  the  results  of  the  test  and 
pronounce  sentence.  It  is  not  quite  so  simple. 

Despite  the  widespread  use  of  polygraph  in  other  contexts, 
courts  have  universally  adhered  to  the  principle  that  polygraph 
tests  have  not  yet  reached  stages  of  dependability  to  justify  the 
use  at  trial  unless  both  parties  so  stipulate. 

Some  state  courts  have  recognized  admissability  by  stipula- 
tion of  the  parties.  State  v.  Watson,  115  N.J.  Super  213,  278  A. 
2d  543  (1971);  Comm.  v.  A  Juvenile,  Mass.,  313  NE  2d  120 
(1974). 

It  is  a  fact  that  the  polygraph  has  developed  to  a  point  where 
it  does  have  very  sophisticated  techniques  for  measuring  phy- 
siological responses  to  a  series  of  questions. 

The  arguments  against  admissibility  may  be  categorized  in 
four  areas: 

I.  The  inherent  argument  that  a  mechanical  device  cannot 
measure  accurately  physiological  reaction,  if  in  fact  ly- 
ing produces  any  such  reaction. 

II.         The  second  argument  is  that  there  is  no  way  to  assume 
the  expertise  of  the  examiner. 

III.  The  jury,  because  of  scientific  aura,  may  rely  too  heavily 
on  this  test. 

IV.  The  test  can  not  be  administered  without  the  consent  of 
the  defendant  or  a  constitutional  problem  arises. 

Since  this  matter  was  referred  to  us  the  Supreme  Judicial 
Court  has  rendered  a  decision  on  the  subject.  The  decision  has 
by  no  means  settled  the  picture.  Some  hail  the  decision  and  oth- 
ers are  highly  critical. 

In  Commonwealth  v.  A  Juvenile,  Mass.,  313  NE  2d  120 
(1974),  the  Supreme  Judicial  Court  dealt  with  an  appeal  from  a 
jury  verdict  that  the  appellant  was  delinquent  by  reason  of  man- 
slaughter. The  primary  issue  on  appeal  was  the  trial  judge's  de- 
nial of  the  defendant's  motion  for  the  admission  into  evidence,  at 
trial  of  the  results  of  a  polygraph  examination  performed  on  the 
defendant  by  two  "experts"  of  his  own  choosing.  The  trial  judge 
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was  in  fact,  convinced  of  the  reliability  and  evidentiary  value  of 
the  test  but  chose  to  defer  to  the  judgment  of  the  Supreme  Court 
as  enunciated  in  Commonwealth  vs.  Fatalo,  346  Mass.  226, 
191  NE  2d  479,  a  decision  wherein  the  court  had  denied  the 
admissibility  of  polygraph  evidence.  The  Supreme  Judicial 
Court,  in  an  opinion  by  Chief  Justice  Tauro,  held  that  where  a 
defendant's  constitutional  rights  have  been  fully  protected  (the 
willing  and  informed  waiver  of  Fifth  Amendment  self-incrimina- 
tion rights)  and  the  defendant  agrees  in  advance  to  the  admis- 
sion of  the  results  of  a  polygraph  test  regardless  of  the  outcome, 
the  judge,  after  first  satisfying  himself  that  the  examiner  is  qual- 
ified, that  the  defendant  is  fit  for  testing,  and  that  the  methods 
of  testing  are  satisfactory,  may,  at  his  discretion,  admit  the 
results,  not  as  binding  or  conclusive  evidence,  but  to  be  consid- 
ered by  the  jury  along  with  other  evidence  as  to  innocence  or 
guilt. 

It  must  be  noted,  before  discussing  the  impact  of  the  decision, 
that  Juvenile  did  not  overrule  Fatalo.  The  court  was  unwilling 
to  say  that  the  "general  acceptability"  standard  enunciated  in 
Fatalo  had  been  met,  and  that  polygraph  tests  had  reached  the 
stage  where  it  would  be  subject  to  those  rules  of  evidence 
applied  to  other  forms  of  "acceptable  expert  scientific  evi- 
dence". The  court  limited  admissibility  to  narrow  circumstances, 
and  attempted  to  limit  its  weight,  but  is  was  still  the  first  time 
that  an  appellate  court,  either  federal  or  state,  had  allowed 
admission  of  such  evidence  under  any  conditions  at  the  motion 
of  only  one  of  the  parties.  (NO  STIPULATION) 

We  shall  not  give  a  detailed  history  of  the  polygraph  ques- 
tion. However,  it  is  helpful  to  touch  upon  some  cases  which 
have  treated  the  problem.  The  history  of  the  fight  to  gain 
acceptance  for  the  polygraph  dates  from  Frye  v.  United  States, 
293  F.  1013  (D.C.  Cir.  1923).  The  court  denied  admission  of 
the  results  of  the  Marston  systolic  blood  pressure  deception  test 
since  "(the)  test  had  not  yet  gained  such  standing  and  scientific 
recognition  among  physiological  and  psychological  authorities 
as  would  justify  the  courts  in  admitting  expert  testimony  de- 
duced from  the  discovery,  development,  and  experiments  thus 
far  made."  Although,  as  Professor  McCormick  pointed  out,  this 
test  is  ordinarily  used  for  judicial  notice  of  scientific  facts  and 
not  as  a  criterion  for  the  admission  of  scientific  evidence,  most 
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courts  adhered  to  this  test,  e.g.,  Tyler  v.  United  States,  193  F. 
2d  24  (1951),  cert,  denied,  343  U.S.  908  (1953);  United  States 
V.  Wainwright,  413  F.  2d  796  (10th  Cir),  cert,  denied,  396  U.S. 
1009  (1969);  Commonwealth  v.  Fatah,  346  Mass.  266,  191  NE 
2d  479  (1963).  However,  as  the  court  noted  in  Wainwright,  little 
attempt  had  been  made  in  prior  cases  to  offer  relevant  expert 
testimony  relating  to  the  probative  value  of  such  evidence.  (It  is 
submitted  that  it  was  this  "probative  value"  concept  which 
moved  the  Supreme  Judicial  court  to  its  decision  in  Com.  v.  A 
Juvenile  although  it  still  clung  to  the  general  acceptance  lan- 
guage). Some  recent  federal  and  state  court  cases  have  accepted 
the  polygraph  results  in  limited  circumstances  even  without  stip- 
ulation of  the  parties,  e.g..  United  States  v.  DeBentham,  348  F. 
Supp.  1377  (D.  Col.)  affd,  470  F.  2d  1367  (9th  Cir.  1972), 
cert,  denied,  412  U.S.  907  (1973)  (holding  the  evidence  inad- 
missible but  noting  that  it  could  have  been  admitted  if  the 
defendant  had  laid  foundation  evidence  as  to  its  "probative 
value".) 

United  States  v.  Ridling,  350  F.  Supp.  90  (E.D.  Mich.  1972) 
(evidence  ruled  admissable,  rejecting  "general  acceptance" 
standard  and  concerned  with  probative  value).  See  also,  State 
V.  Valdez,  91  Ariz.  274,  371  P.  2d  894  (1962);  State  v.  Alder- 
ette,  521  P.  2d  138  (N.  App.  1974).  However,  the  majority  of 
courts  are  still  unwilling  to  admit  this  as  evidence  because  of  the 
"general  acceptance"  theory.  Some  courts  have  admitted  this 
evidence  where  both  parties  have  so  stipulated  in  advance,  sub- 
ject to  the  discretion  of  the  trial  judge,  but  none,  on  an  appellate 
level,  have  allowed  unstipulated  admission  on  the  motion  of  one 
party.  This  is  the  great  significance  of  Juvenile.  See  State  v. 
Stanislawski,  62  Wis.  2d  730,  216  NW  2d  8  (1974). 

Thus,  we  have  established,  that  despite  its  limited  holding, 
the  Juvenile  decision  has  opened  new  horizons  in  the  question 
of  polygraph  admissibility.  A  defendant  may,  upon  proper  foun- 
dation evidence,  seek  to  admit  the  results  if  he  agreed  in  ad- 
vance regardless  of  the  outcome.  While  the  court  was  unwilling  to 
generally  accept  the  test  it  did  hold  that  a  proper  determination 
of  the  reliability  and  competence  of  the  test  and  examiners 
could  be  achieved  by  the  trial  judge's  close  scrutiny.  However, 
the  court  was  unwilling  and  perhaps  unable  to  set  minimum 
standards  to  guide  the  trial  judges  discretion.  This  is  one  of  Jus- 
tice Quirico's  major  contentions  in  his  dissent.  In  fact.  Justice 
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Quirico  submits  that  more  study  is  needed  in  the  area  of  poly- 
graph concerning  standards  of  examiners,  the  possible  effect  the 
scientific  aura  will  have  on  jurors,  and  in  general  the  reliability 
of  the  polygraph  concept.  There  is  great  weight  in  these  argu- 
ments and  yet  the  court  is  probably  not  able  to  set  the  kinds  of 
guidelines  that  Justice  Quirico  seeks.  The  Juvenile  case  has 
opened  a  Pandora's  box  of  troublesome  questions  as  to  admissi- 
bility of  the  polygraph  and  it  will  be  interesting  to  see  how  var- 
ious trial  court  judges  handle  the  very  broad  discretionary 
power  granted  to  them. 

Polygraph  Evidence  Problems  During  Trial 

( 1 )  EFFECT  ON  THE  JURY 

The  first  potential  problem  is  the  effect  of  the  evidence  on  the 
jury.  In  fact  even  the  court  in  the  Ridling  case  which  allowed 
admission  though  unstipulated,  limited  its  use  to  nonjury  situa- 
tions due  to  the  great  weight  the  opinions  may  have  with  the 
jury.  There  is  a  serious  problem  as  Justice  Quirico  indicated  as 
to  whether  a  jury,  though  properly  instructed,  will  consider  the 
polygraph  results  as  scientifically  conclusive.  The  statistics  on 
reliability  are  not  beyond  a  reasonable  doubt.  There  is  no 
empirical  data  available  at  this  time  which  will  give  us  a  clue  as 
to  how  this  does  affect  a  jury.  The  jury  can  not  be  permitted  to 
decide  the  case  on  the  evidence  of  a  machine. 

(2)  QUALIFICATIONS  OF  THE  EXAMINER 

A  second  essential  question  is  how  the  trial  judge  can  deter- 
mine whether  an  examiner  is  qualified.  Obviously,  the  examin- 
er's expertise  will  play  a  large  role  in  the  determination  of  the 
reliability  of  the  test.  Without  any  professional  standards  or 
state  licensing  requirements,  this  may  be  an  impossible  task 
unless  the  court  appoints  an  expert  to  so  determine.  Ridling, 
350  F.  Suppl.  at  96.  A  possible  solution  would  be  legislation 
regulating  polygraph  examiners.  See,  e.g.,  111.  Rev.  Stats  Ch.  38, 
§§202-1  to  202-30  (1973).  At  this  time  Massachusetts  doesn't 
have  these  standards. 

(3)  THE  FIFTH  AMENDMENT  RIGHTS 

The  option  given  to  defendant  guarantees  that  it  is  only  upon 
his  voluntary  motion  that  the  test  be  administered  —  This  very 
fact  protects  his  self-incrimination  rights.  This  does  raise  some 
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serious  practical  problems  which  Justice  Kaplan  noted  in  his 
dissent. 

(B)      PLEA  AGREEMENTS  IN  CRIMINAL  CASES 

For  the  past  three  or  four  years  we  have  recommended  the 
formal  recognition  of  plea  agreements  between  the  defendant 
and  the  prosecutor  wherein  the  defendant  agrees  to  plea  guilty 
in  return  for  the  promise  of  the  prosecutor  to  recommend  a  sent- 
ence which  may  be  realistically  acceptable  to  the  defendant. 

Statistics  demonstrate  that  90%  (some  say  as  much  as  95%) 
of  all  criminal  cases  are  disposed  of  by  a  guilty  plea.  These  sta- 
tistics remain  constant  during  most  of  the  20th  century. 

Plea  Agreements  are  arranged  in  every  court  in  Massachusetts 
in  which  criminal  cases  are  tried,  and  during  every  day  of  a 
criminal  session.  They  are  not  some  novel  procedure  which  was 
recently  invented;  they  are  an  integral  part  of  the  judicial  sys- 
tem. In  Brady  v.  United  States,  397  U.S.  742,  the  U.S.  Supreme 
Court  said  that  the  prevalence  of  guilty  pleas,  and  the  explana- 
tion for  this,  does  not  necessarily  validate  those  pleas  or  the  sys- 
tem which  produces  them.  The  court  went  on  to  say  that  it 
could  not  be  said  that  the  plea  arrangement  procedure  is  uncon- 
stitutional. The  State  extends  a  benefit  to  the  accused  individual 
who  in  turn  extends  a  substantial  benefit  to  the  State.  The 
accused  demonstrates  by  his  guilty  plea  that  he  is  ready  and 
willing  to  admit  a  crime  and  to  enter  the  correctional  process  in 
a  frame  of  mind  that  affords  hope  for  success  in  rehabilitation 
in  a  shorter  period  of  time  than  might  otherwise  be  necessary. 

Despite  these  noble  words,  the  accused  pleads  guilty  so  he 
will  get  a  "break".  There  are  many  who  claim  that  this  proce- 
dure is  completely  wrong;  they  say  that  every  person  should  be 
tried  and  dealt  with  only  on  the  basis  of  what  is  proven  against 
them. 

The  single  facet  of  the  plea  agreement  procedure  which 
causes  members  of  the  judiciary  not  to  accept  it  is  the  fact  that  a 
judge  must  become  involved  in  the  "bargaining".  We  have 
pointed  out  before  that  the  judge  does  not  strike  the  bargain  and 
that  he  may  reject  the  arrangement  out  of  hand.  In  such 
arrangements  the  judge  who  is  asked  to  consider  approval  of  the 
plea  agreement  is  not  supposed  to  try  the  accused  but  rather  to 


116  JUDICIAL  COUNCIL  P.D.    144 

have  the  case  assigned  to  some  other  judge  in  the  event  the 
arrangement  is  not  approved. 

The  prosecutor  can  not  now  "guarantee"  the  disposition  even 
if  acting  in  the  utmost  good  faith.  The  judge  may  reject  the 
argument  of  the  prosecutor  that  the  accused  should  get  a  Ught 
sentence.  Under  the  proposals  we  have  made,  this  element  of 
risk  would  not  be  present.  If  the  accused  did  not  get  the  disposi- 
tion agreed  upon,  or  something  less  severe,  he  could  withdraw 
his  guilty  plea  and  go  to  trial  before  another  judge  who  would 
never  know  that  he  had  tried  to  enter  a  guilty  plea;  and  cer- 
tainly would  never  have  heard  any  admissions  that  the  accused 
might  possibly  have  made. 

In  the  new  Federal  Rules  of  Criminal  Procedure,  in  the  ver- 
sion which  was  to  have  been  effective  August  1,  1974,  Rule  11 
provided  for  plea  arrangements  in  the  following  manner:  — 

(c)  Advice  to  defendant.  The  court  shall  not  accept  a  plea 
of  guilty  or  nolo  contendere  without  first,  by  addressing  the 
defendant  personally  in  open  court,  informing  him  of  and  deter- 
mining that  he  understands  the  following: 

(1)  the  nature  of  the  charge  to  which  the  plea  is  offered;  and 

(2)  the  mandatory  minimum  penalty  provided  by  law,  if  any, 
and  the  maximum  possible  penalty  provided  by  law  for  the 
offense  to  which  the  plea  is  offered;  and 

(3)  that  the  defendant  has  the  right  to  plead  not  guilty,  or  to 
persist  in  that  plea  if  it  has  already  been  made;  and 

(4)  that  if  he  pleads  guilty  or  nolo  contendere  there  will  not 
be  a  further  trial  of  any  kind,  so  that  by  pleading  guilty  or  nolo 
contendere  he  waives  the  right  to  a  trial. 

(d)  Insuring  that  the  plea  is  voluntary.  The  court  shall 
not  accept  a  plea  of  guilty  or  nolo  contendere  without  first,  by 
addressing  the  defendant  personally  in  open  court,  determining 
that  the  plea  is  voluntary  and  not  the  result  of  force  or  threats  or 
of  promises  apart  from  a  plea  agreement.  The  court  shall  also 
inquire  as  to  whether  the  defendant's  willingness  to  plead  guilty 
or  nolo  contendere  results  from  prior  discussions  between  the 
attorney  for  the  government  and  the  defendant  or  his  attorney. 

(e)  Plea  agreement  procedure. 

(1)  In  general.  The  attorney  for  the  government  and  the 
attorney  for  the  defendant  or  the  defendant  when  acting  pro  se 
may  engage  in  discussions  with  a  view  toward  reaching  an 
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agreement  that,  upon  the  entering  of  a  plea  of  guilty  or  nolo 
contendere  to  a  charged  offense  or  to  a  lesser  or  related  offense, 
the  attorney  for  the  government  will  move  for  dismissal  of  other 
charges,  or  will  recommend  or  not  oppose  the  imposition  of  a 
particular  sentence,  or  will  do  both.  The  court  shall  not  partici- 
pate in  any  such  discussions. 

(2)  Notice  of  such  agreement.  If  a  plea  agreement  has 
been  reached  by  the  parties  which  contemplates  entry  of  a  plea 
of  guilty  or  nolo  contendere  in  the  expectation  that  a  specific 
sentence  will  be  imposed  or  that  other  charges  before  the  court 
will  be  dismissed,  the  court  shall  require  the  disclosure  of  the 
agreement  in  open  court  at  the  time  the  plea  is  offered.  There- 
upon the  court  may  accept  or  reject  the  agreement,  or  may 
defer  its  decision  as  to  acceptance  or  rejection  until  there  has 
been  an  opportunity  to  consider  the  presentence  report. 

(3)  Acceptance  of  plea.  If  the  court  accepts  the  plea 
agreement,  the  court  shall  inform  the  defendant  that  it  will 
embody  in  the  judgment  and  sentence  the  disposition  provided 
for  in  the  plea  agreement  or  another  disposition  more  favorable 
to  the  defendant  than  that  provided  for  in  the  plea  agreement. 

(4)  Rejection  of  plea.  If  the  court  rejects  the  plea  agree- 
ment, the  court  shall  inform  the  parties  of  this  fact,  advise  the 
defendant  personally  in  open  court  that  the  court  is  not  bound 
by  the  plea  agreement,  afford  the  defendant  the  opportunity  to 
then  withdraw  his  plea,  and  advise  the  defendant  that  if  he  per- 
sists in  his  guilty  plea  or  plea  of  nolo  contendere  the  disposi- 
tion of  the  case  may  be  less  favorable  to  the  defendant  than  that 
contemplated  by  the  plea  agreement. 

(5)  Time  of  plea  agreement  procedure.  Except  for 
good  cause  shown,  notification  to  the  court  of  the  existence  of  a 
plea  agreement  shall  be  given  at  the  arraignment  or  at  such 
other  time,  prior  to  trial,  as  may  be  fixed  by  the  court. 

(6)  Inadmissibility  of  plea  discussions.  Evidence  of  a 
plea  of  guilty,  later  withdrawn,  or  a  plea  of  nolo  contendere,  or 
of  an  offer  to  plead  guilty  or  nolo  contendere  to  the  crime 
charged  or  any  other  crime,  or  of  statements  made  in  connection 
with  any  of  the  foregoing  pleas  or  offers,  is  not  admissible  in 
any  civil  or  criminal  proceeding  against  the  person  who  made 
the  plea  or  offer. 

(f)  Determining  accuracy  of  plea.  Notwithstanding  the 
acceptance  of  a  plea  of  guilty,  the  court  should  not  enter  a  judg- 
ment upon  such  plea  without  making  such  inquiry  as  shall  sat- 
isfy it  that  there  is  a  factual  basis  for  a  plea. 
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(g)  Record  of  proceedings.  A  verbatim  record  of  the 
proceedings  at  which  the  defendant  enters  a  plea  shall  be  made 
and,  if  there  is  a  plea  of  guilty  or  nolo  contendere,  the  record 
shall  include,  without  limitation,  the  court's  advice  to  the 
defendant,  the  inquiry  into  the  voluntariness  of  the  plea  includ- 
ing any  plea  agreement,  and  the  inquiry  into  the  accuracy  of  a 
guilty  plea. 

Conclusion 

While  we  generally  approve  of  the  proposed  Federal  Rule 
above  stated,  we  have  a  slightly  different  attitude  in  regard  to 
the  first  step  of  the  procedure  which  involves  the  judge.  We  too 
agree  that  in  none  of  the  initial  stages  should  the  judge  partici- 
pate. Under  our  version  which  is  printed  at  page  118  of  our 
48th  report  for  1972,  the  tentative  plea  agreement  would  first 
be  presented  to  a  judge  in  chambers  in  the  presence  of  the  prose- 
cutor, the  defendant,  his  counsel,  the  clerk  and  the  court  stenog- 
rapher. The  judge  would  consider  the  matter  fully  and  advise 
the  defendant  if  he  would  accept  the  agreement.  If  he  did 
accept,  the  entire  group  would  repeat  the  procedure  in  open  court 
in  a  public  session  and  with  a  record.  If  the  agreement  were  re- 
jected, the  rights  of  the  defendant  to  a  trial  free  from  pre-trial 
publicity  would  be  preserved.  The  Federal  proposal  does  not 
have  this  aspect  of  two  hearings. 

We  again  recommend  the  formal  recognition  of  plea  agree- 
ments. 

(C)      SEARCHES  INCIDENTAL  TO  ARREST 

Chapter  508  of  the  Massachusetts  General  Laws  (1974)  is 
subject  to  varying  interpretations.  In  order  to  deal  effectively 
with  our  contention  that  the  statute  must  be  amended,  we  must 
analyze  the  language  of  the  statute  to  determine  that  interpreta- 
tion which  is  consonant  with  the  legislative  intent.  We  concede 
from  the  outset  that  there  is  no  constitutional  principle  which 
denies  to  the  state  the  right  to  create  laws  dealing  with  Fourth 
Amendment  rights  which  are  even  more  restrictive  than  the 
existing  federal  interpretations.  Such  a  statute  may,  in  fact, 
create  unreasonable  and  even  unsafe  strictures  upon  effective 
law  enforcement. 

A  possible  reading  of  the  statute  is  that  only  such  evidence 
that  can  be  categorized  as  fruits,  instrumentalities  or  contra- 
band of  the  crime  for  which  the  arrest  was  made,   may  be 
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admissible  in  evidence.  Thus,  any  evidence  which  is  uncon- 
nected to  the  crime,  or  is  simply  the  result  of  a  search  to  remove 
weapons  is  inadmissible  unless  there  was  some  independent 
probable  cause  which  made  the  search  for  matter  unrelated  to 
the  crime  valid  (assuming  some  exigent  circumstances).  This 
interpretation  would  effectively  wipe  out  the  "plain  view"  doc- 
trine which  the  court  had  reaffirmed  in  Coolidge  v.  New  Hamp- 
shire, 403  U.S.  443  (1971).  Thus,  leaving  aside  any  questions 
of  the  inadvertent  nature  of  the  discovery  any  evidence  would 
be  inadmissible  unless  related  to  the  crime.  (We  mention  this 
question  of  inadvertence  since  Professor  Weinreb  chose  to  use 
the  term  "unexpectedly"  in  conjunction  with  the  discussion  of 
plain  view.  This  seems  to  suggest  the  necessity  of  inadvertence 
in  the  permissible  scope  of  a  Chimel  search.  Chimel  v.  California, 
395  U.S.  763  (1969).  Coolidge  held  that  this  was  not  necessary 
within  the  acceptable  scope  of  a  Chimel  search).  We  suggest  this 
interpretation  as  a  possible  reading  of  the  statute  but  it  is  hardly 
consonant  with  the  purpose  of  the  legislation.  Therefore,  it  is 
submitted  that  this  interpretation,  which  effectively  emasculates 
the  "plain  view"  doctrine,  is  untenable.  Therefore,  to  this  extent, 
we  think  that  Professor  Weinreb' s  analysis  of  the  statute  is  cor- 
rect. (Mass.  Lawyers  Weekly,  September  30,  1974,  p.  19.) 

The  better  reading  of  the  statute  is  that  it  requires  an  inde- 
pendent determination  after  lawful  arrest  as  to  whether  the 
crime  for  which  the  person  was  arrested  is  such  that  there  would 
be  instrumentalities  or  fruits  connected  to  the  crime  or  in  the 
alternative  whether  there  is  probable  cause  to  search  for  weap- 
ons, (a  necessary  extension  of  this  argument  would  be  that  if  it 
were  a  lesser  crime  then  perhaps  the  officer  would  be  limited  to 
a  frisk  type  search  for  weapons  as  enunciated  by  Terry  v.  Ohio, 
392  U.S.  1  (1968),  which  dealt  with  situations  where  there  was 
no  probable  cause  to  arrest.  See  United  States  v.  Robinson,  414 
U.S.  218  (1973)  (Marshall,  J.,  dissenting).  Thus,  if  there  were 
no  probable  cause  to  search  (adding  a  new  element  to  the  search 
incident  to  arrest)  then  any  evidence  found,  which  was  uncon- 
nected to  the  crime  would  be  inadmissible  even  though  it  was  in 
"plain  view".  This  interpretation  is  probably  the  closest  to  the 
legislative  intent,  which  we  submit  was  to  adopt  the  position  of 
the  dissent  in  Robinson,  and  the  Circuit  Court  of  Appeals  for 
the  District  of  Columbia.  This  is  also  the  reading  espoused  by 
Professor  Weinreb,  "(t)  he  plain  meaning  of  the  statute  is  that  if 
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a  search  is  lawful  and  property  is  lawfully  seized,  the  property  is 
admissible  as  evidence  even  if  it  is  not  within  the  category  that 
prompted  the  search",  (emphasis  original).  While  we  are  not  sure 
that  this  is  the  "plain  meaning",  we  do  think  that  this  is  the  best 
interpretation. 

Assuming  that  this  is  the  proper  interpretation  of  the  statute 
we  now  think  that  it  should  be  amended  for  two  concommitant 
reasons. 

a)  it  does  not  comport  to  the  principles  set  out  in  Robinson. 

b)  it  creates  an  undue  burden  upon  law  enforcement  officers. 
Although  the  statute  is  not  per  se  unconstitutional,  it  is  not  com- 
patible with  the  realities  of  our  law  enforcement  system. 

Fully  cognizant  of  the  Weinreb  estimate,  we  must  first  discuss 
the  principles  established  by  Robinson,  in  dealing  with  searches 
incident  to  lawful  arrest.  Robinson  held  that  it  was  a  well  settled 
principle  that  a  search  incident  to  lawful  arrest  is  a  traditional 
and  uncontroverted  exception  to  the  warrant  requirement  of  the 
Fourth  Amendment.  Within  the  ambit  of  this  doctrine  a  search 
may  be  made  of  the  person  of  the  arrestee  and  the  area  within 
the  control  of  the  arrestee  by  virtue  of  the  lawful  arrest  (we 
needn't  discuss  the  question  of  custodial  arrest),  Weeks  v. 
United  States,  232  U.S.  383,  392  (1914);  Agnello  v.  United 
States,  269  U.S.  20,  30  (1925);  Chimel  v.  California,  395  U.S. 
752,  762-63  (1969);  Gustafson  v.  Florida,  414  U.S.  260 
(1973).  Commonwealth  v.  Wilbur,  353  Mass.  376,  379,  231 
NE  2d  919,  921  (1967);  Note,  Search  is  Incidental  to  a  Valid 
Arrest,  4  Suff.  L.  Rev.  148  (1969).  Robinson  did  not  accept  the 
contention  of  the  lower  court,  471  F.  2d  1082,  that  where  no 
further  evidence  of  the  crime  could  be  obtained  in  the  search  of 
the  arrestee,  only  a  search  for  weapons  in  line  with  Terry  could 
be  justified.  Robinson  held  that  this  approach  was  not  sup- 
ported by  Terry,  which  in  fact  recognized  a  fundamental  dis- 
tinction between  search  incident  to  arrest  and  a  limited  search 
for  weapons. 

Robinson  reversed  the  lower  court  on  several  grounds.  They 
held  that  the  reason  for  justification  to  search  incident  to  lawful 
arrest  depended  on  the  need  to  disarm  as  well  as  the  need  to 
preserve  valuable  evidence.  Thus,  they  urged  that  the  absence  of 


P.D.    144  JUDICIAL  COUNCIL  121 

probable  evidence  or  instrumentalities  did  not  make  the  limited 
Terry  search  applicable.  Alternatively,  they  held  that  there  was 
no  validity  to  the  premise  that  we  must  limit  the  scope  of  search 
for  weapons  on  the  mere  speculation  or  assumption  that  a  per- 
son charged  for  a  lesser  offense  is  less  likely  to  be  armed.  The 
court  also  felt  that  there  could  not  be  a  case  by  case  adjudica- 
tion to  determine  whether  one  of  the  fundamental  reasons  for 
search  was  present  in  each  case. 

It  is  quite  obvious  that  Professor  Weinreb,  along  with  Justice 
Marshall,  does  not  agree  with  this  ruling.  Weinreb  wishes  to  add 
the  element  of  probable  cause  to  the  search  incident  to  the  ar- 
rest exception.  He  bases  this  upon  the  rationale  that  this  does 
not  deprive  law  enforcement  of  any  evidence  it  may  lawfully 
find,  but  rather  simply  guarantees  that  the  authority  to  search 
will  be  limited  "to  occasions  when  a  search  is  reasonably  related 
to  the  circumstances  of  the  arrest".  This  merely  restates  the  opin- 
ion of  Justice  Marshall  who  felt  that  the  validity  of  a  warrant- 
less search  can  be  decided  only  within  the  factual  context  of 
each  case.  While  in  theory  this  principle  is  commendable  it 
greatly  increases  the  burden  upon  the  police.  In  addition,  we  do 
not  think  that  this  is  supported  by  principles  that  have  evolved 
in  the  search  incident  to  arrest  context. 

The  process  of  search  incident  to  arrest  is  an  ''ad  hoc"  deter- 
mination made  in  extenuating  circumstances.  It  should  not  be  a 
process  that  is  to  be  analyzed  step  by  step.  There  is  no  practical 
way  that  an  officer  can  make  the  two-step  determination 
required  by  statute:  a)  is  there  probable  cause  to  believe  I'll  find 
fruits;  b)  should  I  expect  weapons  or  must  I  merely  pat  down 
the  arrestee  in  accordance  with  Terry?  As  Mr,  Foundas^  suggests 
this  may  indeed  be  a  dangerous  situation  in  addition  to  the 
inherent  impracticality.  In  this  era  of  violence,  there  is  no  legiti- 
mate reason  to  assume  that  a  man  convicted  of  speeding  will  not 
be:  a)  carrying  a  weapon  and;  b)  willing  to  use  it. 

In  addition  to  these  practical  problems,  we  contend  that  this 
statute  does  not  reflect  the  basic  doctrines  espoused  by  the 
Supreme  Court.  We  submit  that  although  search  incident  to 
arrest  is  based  upon:  1)  the  need  to  disarm  and;  2)  the  need  to 
discover  and  preserve  evidence,  it  does  not  depend  theoretically 
upon  what  a  court  may  decide  was  the  probability  in  the  arrest 
that  a  weapon  or  fruits  would  be  found  on  the  person  of  the 

'Mr.  Foundas  is  a  legal  advisor  for  the  Boston  Police  Department. 


122  JUDICIAL  COUNCIL  P.D.    144 

arrestee  —  Rather,  we  submit  that  a  search  incident  to  arrest  is 
a  reasonable  intrusion  under  the  Fourth  Amendment  and  needs 
no  threshold  justification  but  rather  should  be  limited  only  in 
those  areas  where  reasonable  men  wouldn't  expect  to  find  fruits 
or  weapons.  Therefore,  relying  on  this  basic  doctrine  and  upon 
the  theory  that  a  police  officer  cannot  and  should  not  be  forced 
to  make  a  probable  cause  determination  after  a  valid  arrest  (at 
least  as  regards  weapons)  we  conclude  that  this  statute  should 
be  amended.  We  cannot  agree  with  the  contention  of  Professor 
Weinreb  that  the  police  will  not  be  denied  the  use  of  very  valua- 
ble evidence  given  the  chaos  that  will  result  from  this  statute. 

More  importantly  the  potential  danger  to  the  arresting  officer 
outweighs  the  intrusion  on  the  individual  rights  of  the  arrestee. 

In  discussing  an  amendment  to  the  statute  we  must  first  con- 
sider our  major  objectives  and  our  aims. 

There  is  inherent  ambiguity  in  the  statute  starting  with  the 
phrase  "and  removing".  This  language  suggests  that  absent  prob- 
able cause  to  search  for  fruits,  a  Terry  frisk  must  be  made  and 
then  only  a  removal  of  those  articles  uncovered  by  the  frisk 
which  might  in  fact  be  weapons  —  It  is  this  element  of  the  stat- 
ute which  is  unpalatable  —  There  is  a  solid  basis  for  the  ration- 
ale that  there  should  not  be  a  search  for  fruits  and 
instrumentalities  when  the  crime  is  such  that  a  reasonable  man 
would  not  expect  the  fruits  to  be  on  the  person  in  control  of  the 
arrestee  —  However,  there  is  no  clear  cut  method  of  determin- 
ing the  likelihood  of  the  presence  of  a  weapon  on  the  person  of 
the  arrestee  —  This  is  our  primary  objection.  It  is  this  element 
of  the  statute  derived  from  Marshall's  dissent  which  is  disturb- 
ing —  However,  we  realize  that  by  amending  the  statute  so  as  to 
grant  full  search  for  weapons,  we  will  restrict  the  effectiveness 
of  the  first  provision  in  light  of  the  "plain  view"  doctrine.  How- 
ever, specific  and  precise  language  will  at  least  eliminate  fact 
patterns  such  as  Robinson,  where  there  could  be  no  possible 
reason  to  search  the  cigarette  pack  either  for  contraband  or  for 
weapons. 

To  summarize:  1)  Although  there  is  nothing  in  case  law 
which  supports  the  requirement  of  a  probable  cause  element  in 
regard  to  fruits,  this  does  have  some  validity.  Therefore,  it  sug- 
gests that  we  keep  it  as  part  of  the  statute. 
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2)  A  search  should  be  allowed  for  weapons  in  all  custodial 
arrest  situations. 

3)  The  scope  of  this  search  should  be  limited  to  those  areas 
and  materials  which  may  in  fact  secrete  a  weapon. 

Thus  we  eliminate  only  that  element  which  dictates  that  the 
officer  have  reasonable  belief  that  a  weapon  exists.  These  seem 
to  be  the  principles  essential  to  the  search  incidental  to  arrest. 

We  recommend  the  following  1975  Draft  Act: 

1975  DRAFT  ACT 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  A  search  conducted  incident  to  lawful,  custodial  arrest  may  be 

2  made  for  the  purposes  of  seizing  fruits,  instrumentalities,  con- 

3  traband  and  other  evidence  of  the  crime  for  which  the  arrest  has 

4  been  made,  in  order  to  prevent  its  destruction  or  concealment.  A 

5  search  may  also  be  conducted,  incident  to  lawful,  custodial 

6  arrest,  for  any  weapons  that  the  arrestee  might  use  to  resist 

7  arrest  or  effect  this  escape. 

8  A  search  is  prohibited  only  in  those  specific  areas  where  no 

9  reasonable  man  would  suspect  the  presence  of  fruits,  instrumen- 

10  talities,  contraband  or  other  evidence  of  the  crime  for  which  the 

1 1  arrest  was  made,  or  in  those  areas  where  no  reasonable  man 

12  would  expect  the  presence  of  weapons.  Property  seized  as  a 

1 3  result  of  a  search  in  violation  of  the  provisions  of  this  paragraph 

14  shall  not  be  admissable  in  evidence  in  criminal  proceedings. 

Generally,  these  additions  would  eliminate  the  problems 
involved  for  law  enforcement.  It  operates  as  a  direct  reaction  to 
the  fact  pattern  in  Robinson  rather  than  to  the  rationale  sup- 
porting searches  incident  to  arrest. 


124  JUDICIAL  COUNCIL  P.D.    144 

V.  TORTS 

A.  Sovereign  Immunity  Must  be  Modified 

B.  Emergency  Care  —  Exemption  from  Liability 

C.  Limitations  on  Actions  against  Contractors  and  Others  for 

Negligence 

D.  Children's  Claims  against  Foster  Parents 

(A)      SOVEREIGN  IMMUNITY  MUST  BE  MODIFIED 

HOUSE (1974) No.  283 


AN  ACT  ABOLISHING  THE  DOCTRINE  OF  SOVEREIGN  IMMU- 
NITY. 

Be  it  enacted  by  the  Senate  and  Houst  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  85  of  Chapter  23 1  is  hereby  amended  by  add- 

2  ing  the  following  Section  85N:  — 

3  Section  85N  —  Sovereign  immunity  shall  not  be  a 

4  defense  in  any  action  against  the  commonwealth  and  its 

5  political  subdivisions,  including  counties,  cities  and  towns. 

6  This  Act  shall  take  effect  on  January  1,  1975  and  shall 

7  apply  only  to  causes  of  actions  arising  on  or  after  said 

8  date. 

HOUSE (1974) No.  2396 


AN  ACT  ABOLISHING  THE  DEFENSE  OF  MUNICIPAL  IMMU- 
NITY. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1 .  Chapter  23 1  of  the  General  Laws  is  here- 

2  by  amended  by  inserting  after  section  85N,  added  by  chap- 

3  ter  242  of  the  acts  of  1972,  the  following  section:  — 
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4  Section  85  O.     It  shall  not  constitute  a  defense  to  any 

5  cause  of  action  based  on  tort  brought  against  any  city  or 

6  town  of  the  Commonwealth  that  said  city  or  town  is  or  at 

7  the  time  the  cause  of  action  arose  was  immune  from  liabil- 

8  ity  because  of  its  status  as  a  municipal  corporation  or 

9  other  governmental  unit. 

1  SECTION  2.     Section  850  of  chapter  23 1  of  the  Gen- 

2  eral  Laws,  inserted  by  section  one  of  this  act,  shall  be 

3  effective  with  respect  to  any  cause  of  action  based  in  tort 

4  brought  by  or  on  behalf  of  any  person  against  any  city  or 

5  town  by  writ  or  complaint  dated  on  or  after  January  first, 

6  nineteen  hundred  and  seventy-two,  and  with  respect  to 

7  said  matters  the  common  law  defense  of  municipal  immu- 

8  nity  is  hereby  abolished. 


HOUSE (1974) No.  2964 


AN  ACT  ESTABLISHING  LIMITED  LIABILITY  OF  THE  COMMON- 
WEALTH AND  ITS  POLITICAL  SUBDIVISIONS  IN  ACTIONS 
OF  TORT. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1.  Chapter  34  of  the  General  Laws  is  here- 

2  by  amended  by  inserting  after  section  1  thereof  the  follow- 

3  ing:  — 

4  Section  1 A .  The  counties  shall  be  liable  in  an  action  at 

5  law  for  the  torts  of  their  officers,  whether  elected  or 

6  appointed,    and   their   employees   committed  within   the 

7  scope  of  their  official  duties  or  employment.   Liability 

8  under  this  section  shall  be  limited  to  ten  thousand  dollars 

9  for  any  plaintiff  in  such  action. 

1  SECTION  2.  Chapter  40  of  the  General  Laws  is  hereby 

2  amended  by  inserting  after  section  lA  thereof  the  follow- 

3  ing  section:  — 

4  Section  1 B.  Cities  and  towns  shall  be  liable  in  an  action 

5  at  law  for  the  torts  of  their  officers,  whether  elected  or 

6  appointed,    and   their  employees   committed  within  the 

7  scope  of  their  official  duties  or  employment.  Liability 

8  under  this  section  shall  be  limited  to  ten  thousand  dollars 

9  for  any  plaintiff  in  such  action. 
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1  SECTION  3.  Section  1  of  chapter  258  of  the  General 

2  Laws  is  hereby  amended  by  adding  at  the  end  thereof  the 

3  following  paragraph:  — 

4  The  commonwealth  shall  be  liable  in  an  action  at  law 

5  which  may  be  commenced  in  the  district  courts  or  the 

6  superior  court  for  the  torts  of  its  officers,  whether  elected 

7  or  appointed,  and  its  employees  committed  within  the  scope 

8  of  their  official  duties  or  employment,  and  any  judgment 

9  entered  against  the  commonwealth  in  such  an  action  shall 

10  be  paid  in  the  manner  provided  by  section  three  of  this 

1 1  chapter.  Liability  under  this  section  shall  be  limited  to  ten 

1 2  thousand  dollars  for  any  plaintiff  in  such  action. 

1  SECTION  4.  Chapter  258  of  the  General  Laws  is  here- 

2  by  amended  by  striking  out  section  3,  as  most  recently 

3  amended  by  chapter  5 1 8  of  the  acts  of  195 1 ,  and  inserting 

4  in  place  thereof  the  following  section:  — 

5  Section  3.  If  final  judgment  or  final  decree  is  entered  in 

6  favor  of  the  petitioners,  plaintiff  or  parties  other  than  the 

7  commonwealth,  the  clerk  of  the  court  where  such  judgment 

8  or  decree  is  entered,  shall  within  seven  days  after  the  final 

9  disposition  of  the  case,  transmit  a  certified  copy  of  the 

1 0  docket  entries  and  a  certificate  of  such  judgment  or  entry 

11  of  such  decree  showing  the  amount  due  from  the  common- 

12  wealth,  to  the  comptroller  who  shall  notify  the  governor, 

13  who  shall  draw  his  warrant  for  such  amount  on  the  state 

14  treasurer,  who  shall  pay  the  same  from  any  appropriation 

1 5  made  for  this  purpose  by  the  General  Court. 

1  SECTION  5.  This  act  shall  not  be  effective  until  two 

2  years  after  its  day  of  passage. 


HOUSE (1974) No.  5076 


AN  ACT  ESTABLISHING  LIMITED  LIABILITY  OF  THE  COMMON- 
WEALTH AND  ITS  POLITICAL  SUBDIVISIONS  IN  ACTIONS 
OF  TORT. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1 .  Chapter  34  of  the  General  Laws  is  here- 

2  by  amended  by  inserting  after  section  1  thereof  the  follow- 

3  ing:  — 

4  Section  lA  The  counties  shall  be  liable  in  an  action  at 

5  law  for  the  torts  of  their  officers,  whether  elected  or 
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6  appointed,   and   their   employees   committed   within  the 

7  scope  of  their  official  duties  or  employment.   Liability 

8  under  this  section  shall  be  limited  to  twenty-five  thousand 

9  dollars  for  any  plaintiff  in  such  action. 

1  SECTION  2.  Chapter  40  of  the  General  Laws  is  hereby 

2  amended  by  inserting  after  section  1 A  thereof  the  follow- 

3  ing  section:  — 

4  Section  IB.  Cities  and  towns  shall  be  liable  in  an  action 

5  at  law  for  the  torts  of  their  officers,  whether  elected  or 

6  appointed,  and  their  employees  committed  with  the  scope 

7  of  their  official  duties  or  employment.  Liability  under  this 

8  section  shall  be  limited  to  twenty-five  thousand  dollars  for 

9  any  plaintiff  in  such  action. 

1  SECTION  3.  Section  1  of  chapter  258  of  the  General 

2  Laws  is  hereby  amended  by  adding  at  the  end  thereof  the 

3  following  paragraph:  — 

4  The  commonwealth  shall  be  liable  in  an  action  at  law 

5  which  may  be  commenced  in  the  district  courts  or  the 

6  superior  court  for  the  torts  of  its  officers,  whether  elected 

7  or  appointed,  and  its  employees  committed  within  the 

8  scope  of  their  official  duties  or  employment,  and  any  judg- 

9  ment  entered  against  the  commonwealth  in  such  an  action 

10  shall  be  paid  in  the  manner  provided  by  section  three  of 

1 1  this  chapter.  Liability  under  this  section  shall  be  limited  to 

12  twenty-five   thousand   dollars   for  any   plaintiff  in   such 

1 3  action. 

1  SECTION  4.  Chapter  258  of  the  General  Laws  is  here- 

2  by  amended  by  striking  out  section  3,  as  most  recently 

3  amended  by  chapter  5 1 8  of  the  acts  of  1 95 1 ,  and  inserting 

4  in  place  thereof  the  following  section:  — 

5  Section  3.  If  final  judgment  or  final  decree  is  entered  in 

6  favor  of  the  petitioners,  plaintiff  or  parties  other  than  the 

7  commonwealth,  the  clerk  of  the  court  where  such  judgment 

8  or  decree  is  entered,  shall  within  seven  days  after  the  final 

9  disposition  of  the  case,  transmit  a  certified  copy  of  the 

10  docket  entries  and  a  certificate  of  such  judgment  or  entry 

11  of  such  docket  showing  the  amount  due  from  the  common- 

12  wealth,  to  the  comptroller  who  shall  notify  the  governor, 

13  who  shall  draw  his  warrant  for  such  amount  on  the  state 

14  treasurer,  who  shall  pay  the  same  from  any  appropriation 

1 5  made  for  this  purpose  by  the  General  Court. 

1  SECTION  5.  This  act  shall  not  be  effective  until  two 

2  years  after  its  day  of  passage. 
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HOUSE (1974) No.  5087 


AN  ACT  ESTABLISHING  LIMITED  LIABILITY  OF  THE  COMMON- 
WEALTH AND  ITS  POLITICAL  SUBDIVISIONS  IN  ACTIONS 
OF  TORT. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1 .  Chapter  34  of  the  General  Laws  is  here- 

2  by  amended  by  inserting  after  section  1  thereof  the  follow- 

3  ing:  — 

4  Section  lA.  The  counties  shall  be  liable  in  an  action  at 

5  law  for  the  torts  of  their  officers,  whether  elected  or 

6  appointed,    and   their   employees   committed   within  the 

7  scope  of  their  official  duties  or  employment.  Liability 

8  under  this  section  shall  be  limited  to  ten  thousand  dollars 

9  for  any  plaintiff  in  such  action. 

1  SECTION  2.  Chapter  40  of  the  General  Laws  is  hereby 

2  amended  by  inserting  after  section  1 A  thereof  the  follow- 

3  ing  section:  — 

4  Section  IB.  Cities  and  towns  shall  be  liable  in  an  action 

5  at  law  for  the  torts  of  their  officers,  whether  elected  or 

6  appointed,    and   their   employees   committed  within   the 

7  scope  of  their  official  duties  or  employment.   Liability 

8  under  this  section  shall  be  limited  to  ten  thousand  dollars 

9  for  any  plaintiff  in  such  action. 

1  SECTION  3.  Section  1  of  chapter  258  of  the  General 

2  Laws  is  hereby  amended  by  adding  at  the  end  thereof  the 

3  following  paragraph:  — 

4  The  commonwealth  shall  be  liable  in  an  action  at  law 

5  which  may  be  commenced  in  the  district  courts  or  the 

6  superior  court  for  the  torts  of  its  officers,  whether  elected 

7  or  appointed,  and  its  employees  committed  within  the 

8  scope  of  their  official  duties  or  employment,  and  any  judg- 

9  ment  entered  against  the  commonwealth  in  such  an  action 

10  shall  be  paid  in  the  manner  provided  by  section  three  of 

1 1  this  chapter.  Liability  under  this  section  shall  be  limited  to 

12  ten  thousand  dollars  for  any  plaintiff  in  such  action. 

1  SECTION  4.  Chapter  258  of  the  General  Laws  is  here- 

2  by  amended  by  striking  out  section  3,  as  most  recently 

3  amended  by  chapter  5 1 8  of  the  Acts  of  1 95 1 ,  and  inserting 

4  in  place  thereof  the  following  section:  — 
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5  Section  3.  If  final  judgment  or  final  decree  is  entered  in 

6  favor  of  the  petitioners,  plaintiff  or  parties  other  than  the 

7  commonwealth,  the  clerk  of  the  court  where  such  judgment 

8  or  decree  is  entered,  shall  within  seven  days  after  the  final 

9  disposition  of  the  case,  transmit  a  certified  copy  of  the 

1 0  docket  entries  and  a  certificate  of  such  judgment  or  entry 

1 1  of  such  decree  showing  the  amount  due  from  the  common- 

12  wealth,  to  the  comptroller  who  shall  notify  the  governor, 

13  who  shall  draw  his  warrant  for  such  amount  on  the  state 

14  treasurer,  who  shall  pay  the  same  from  any  appropriation 

1 5  made  for  this  purpose  by  the  General  Court. 

1  SECTION  5.  This  act  shall  not  be  effective  until  two 

2  years  after  its  day  of  passage. 


HOUSE (1974) No.  5090 


AN  ACT  ESTABLISHING  A  TORT  CLAIMS  PROCEDURE  FOR  THE 
COMMONWEALTH  OF  MASSACHUSETTS,  ITS  OFFICERS 
AND  EMPLOYEES. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1.  Chapter  258  of  the  General  Laws  is  here- 

2  by  amended  by  striking  sections  lA,  IB  and  IC  and  in- 

3  serting  in  place  thereof  the  following  sections: 

4  Section  lA.  As  used  in  this  chapter  the  term  —  "State 

5  Agency"   includes   any  department,   office,   commission, 

6  committee,  council,  board,  division,  bureau,  institution, 

7  executive  office,  officer  or  other  agency  within  the  execu- 

8  tive  department  but  does  not  include  any  contractor  with 

9  the  commonwealth. 

10  "Employee  of  the  commonwealth"  includes  officers  or 

1 1  employees  of  any  agency,  and  persons  acting  on  behalf  of 

12  an  agency  in  an  official  capacity,  temporarily  or  perma- 

13  nently  in  the  service  of  the  commonwealth,  whether  with 

14  or  without  compensation. 

1 5  Section  1 B.  The  commonwealth  shall  be  liable,  respect- 

16  ing  the  provisions  of  this  chapter  relating  to  tort  claims,  in 

1 7  the  same  manner  and  the  same  extend  as  a  private  individ- 

18  ual  under  like  circumstances,  but  shall  not  be  liable  for 

19  interest  prior  to  judgment  or  for  punitive  damages,  or  for 

20  any  amount  in  excess  of  $100,000. 

21  Section   IC.  The   secretary   of  each   executive   office 

22  established  by  section  2  of  chapter  6A  of  his  designee,  in 


130  JUDICIAL  COUNCIL                            P.D.    144 

23  accordance  with  regulations  prescribed  by  the  attorney 

24  general,  may  consider,  ascertain,  adjust,  determine,  com- 

25  promise  and  settle  any  claim  for  money  damages  against 

26  the  commonwealth  for  injury  or  loss  of  property  or  per- 

27  sonal  injury  or  death  caused  by  the  negligent  or  wrongful 

28  act  or  omission  of  an  employee  of  any  agency  within  the 

29  executive  office,  while  acting  within  the  scope  of  his  office 

30  of  employment,  under  circumstances  where  the  common- 

3 1  wealth,  if  a  private  person,  would  be  liable  to  the  claimant 

32  in  accordance  with  the  laws  of  the  commonwealth;  pro- 

33  vided,  that  any  award,  compromise,  or  settlement  in  excess 

34  of  $2,500,000  but  less  than  $5,000  shall  be  effected  only 

35  with  the  prior  written  approval  of  the  attorney  general  or 

36  his  designee,  and  also  that  no  award,  compromise  or  settle- 

37  ment  shall  exceed  $5,000. 

38  Any  such  awards,  compromise,  settlement  or  determina- 

39  tion  shall  be  final  and  conclusive  on  all  officers  of  the 

40  commonwealth,  except  when  procured  by  means  of  fraud. 

4 1  Payment  of  any  award  shall  be  made  in  a  manner  simi- 

42  lar  to  judgments  under  section  3. 

43  The  acceptance  by  the  claimant  of  any  such  award, 

44  compromise  or  settlement  shall  be  final  and  conclusive  on 

45  the  claimant,  and  shall  constitute  a  complete  release  of  any 

46  claim  against  the  commonwealth  and  against  the  employee 

47  of  the  commonwealth  whose  act  or  omission  gave  rise  to 

48  the  claim,  by  reason  of  the  same  subject  matter. 

49  Section  ID  An  action  shall  not  be  instituted  upon  a 

50  claim  against  the  commonwealth  for  money  damages  for 

51  injury  or  loss  of  property  or  personal  injury  or  death 

52  caused  by  the  negligent,  wrongful  act  or  omission  of  any 

53  employee  of  any  agency,  while  acting  in  the  scope  of  his 

54  employment,  unless  the  claimant  shall  have  first  presented 

55  his  claim  to  the  secretary  of  the  executive  office  responsi- 

56  ble  for  the  agency  of  such  employee  and  his  claim  shall 

57  have  been  finally  denied  by  such  secretary  in  writing  and 

58  sent  by  certified  or  registered  mail.  The  failure  of  a  secre- 

59  tary  to  make  final  disposition  of  a  claim  within  six  months 

60  after  it  is  filed  shall,  at  the  option  of  the  claimant  any  time 

61  thereafter,  be  deemed  a  final  denial  of  the  claim  for  pur- 

62  poses  of  this  section.  The  provisions  of  this  section  shall 

63  not  apply  to  such  claims  as  may  be  asserted  by  third-party 

64  complaint,  cross-claim  or  counter-claim. 

65  Disposition  of  any  claim  by  the  attorney  general  or  the 

66  secretary  of  the  executive  office  shall  not  be  competent 

67  evidence  of  liability  or  amount  of  damages. 

68  Section  IE.  The  judgment  in  an  action  under  section  1 

69  of  this  chapter  based  on  a  negligent  or  a  wrongful  act  or 

70  omission  of  any  employee  of  the  commonwealth,  while 

7 1  acting  within  the  scope  of  his  employment,  shall  constitute 
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72  a  complete  bar  to  any  action  by  the  claimant,  by  reason  of 

73  the  same  subject  matter,  against  the  employee  of  the  gov- 

74  emment  whose  act  or  omission  gave  rise  to  the  claim. 

75  Section  IF.  The  attorney  general  or  his  designee  may 

76  arbitrate,  compromise  or  settle  any  claim  cognizable  under 

77  section   IB  of  this  chapter,  after  commencement  of  an 

78  action  thereon,  provided  that  any  such  compromise  in  ex- 

79  cess  of  $5,000  must  be  approved  by  a  judge  of  the  supe- 

80  rior  court. 

8 1  Section  1 G.  No  attorney  shall  charge,  demand,  receive, 

82  or  collect  for  services  rendered,  fees  in  excess  of  25%  of 

83  any  judgment  rendered  pursuant  to  section  1  for  claims 

84  filed  under  section  IB  of  this  chapter,  or  any  settlement 

85  made  pursuant  to  section  IF  of  this  chapter,  or  in  excess  of 

86  20%  of  any  award,  compromise  or  settlement  made  pur- 

87  suant  to  section  IC  of  this  chapter. 

88  Any  attorney  who  charges,  demands,  receives,  or  col- 

89  lects  for  services  rendered  in  connection  with  such  claim 

90  any  amount  in  excess  of  that  amount  allowed  under  this 

91  section,  if  any  recovery  be  had,  shall  be  fined  not  more 

92  than  $2,000  or  imprisoned  not  more  than  one  year,  or 

93  both. 

94  Section  1 H.  The  authority  of  any  agency  to  sue  and  be 

95  sued  in  its  own  name  shall  not  be  construed  to  authorize 

96  suits  against  such  agency  or  claims  which  are  cognizable 

97  under  section  IB  of  this  chapter,  and  the  remedies  pro- 

98  vided  by  this  chapter  shall  be  exclusive. 

99  The  remedy  against  the  commonwealth  provided  by  sec- 

100  tions  IB  and  IC  of  this  chapter  for  injury  or  loss  of  prop- 

101  erty    or   personal    injury    or   death,    resulting   from   the 

102  operation  by  any  employee  of  the  commonwealth  of  any 

103  motor  vehicle  while  acting  within  the  scope  of  his  office  or 

104  employment,  shall  hereafter  be  exlusive  of  any  other  civil 

105  action  or  proceedings  by  reason  of  the  same  subject  matter 

106  against  the  employee  or  his  estate  whose  act  or  omission 

107  gave  rise  to  the  claim. 

108  The  attorney  general  shall  defend  any  civil  action  or 

109  proceeding  brought  in  any  court  against  any  employee  of 

110  the  commonwealth  or  his  estate  for  any  such  damage  or 

1 1 1  injury.  The  employee  against  whom  such  civil  action  or 

1 1 2  proceeding  is  brought  shall  deliver  within  such  time  after 

113  date  of  service  or  knowledge  of  service  as  determined  by 

114  the  attorney  general,  all  process  served  upon  him  or  an 

1 1 5  attested  true  copy  thereof  to  his  immediate  superior  or  to 

1 1 6  whomever  was  designated  by  the  head  of  his  department  to 

1 1 7  receive  such  papers  and  such  person  shall  promptly  fur- 

1 1 8  nish  copies  of  the  pleadings  and  process  therein  to  the  at- 

1 19  torney  general,  to  the  head  of  his  employing  agency,  and  to 

120  the  secretary  of  the  responsible  executive  office. 
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121  The  attorney  general  may  compromise  or  settle  any 

122  claim  asserted  in  such  civil  action  or  proceeding  in  the 

123  manner  provided  in  section  IF,  and  with  the  same  effect. 

1  SECTION  3.  Section  2  of  said  Chapter  258,  as  appear- 

2  ing  in  the  Tercentenary  Edition,  is  hereby  amended  by 

3  striking  out  the  last  sentence. 

1  SECTION  4.  This  act  shall  take  effect  on  January  1, 

2  1975  and  shall  apply  to  causes  of  action  arising  on  or  after 

3  said  date. 


Discussion 

In  Morash  &  Sons,  Inc.  v.  Commonwealth,  1973  A.S.  785, 
286  N.E.  2d  461  (1973)  our  Supreme  Judicial  Court  com- 
mented as  follows:  — 

There  are  persuasive  reasons  why  the  governmental  immunity 
doctrine  applicable  to  the  Commonwealth  and  its  subdivisions 
should  be  abolished.  We  conclude  that  there  are  also  good  and 
controlling  reasons  why,  at  this  time,  this  court  should  not  abro- 
gate the  doctrine.  Preferably  the  change  should  be  accomplished 
by  legislation. 

Clearly,  there  should  be  limits  to  governmental  liability  and 
exceptions  to  the  rule  of  liability,  based  upon  considerations  of 
justice  and  public  policy.  We  believe  the  Legislature  should  be 
afforded  an  opportunity  to  do  this  by  a  comprehensive  statute.  If 
immunity  is  abrogated  by  the  court,  limits  and  exceptions  must 
be  established  in  good  order  thereafter  by  an  attenuated  case  by 
case  process. 

As  has  been  said,  many  jurisdictions  have  abrogated  immu- 
nity by  court  ruling.  See  cases  cited  in  part  2  of  this  opinion, 
supra.  However,  the  need  for  limits  on  the  liability  of  govern- 
mental units  is  generally  recognized,  even  where  immunity  is 
judicially  abrogated.  See,  e.g.,  Campbell  v.  State,  Ind.,  284  N.E. 
2d  733  at  737.  See  also  Davis,  Administrative  Law  Treatise, 
§25.  11;  Prosser,  Torts  (4th  ed.)  §131.  Indeed,  in  some  States 
where  immunity  was  judicially  discarded,  the  respective  State 
Legislature  enacted  tort  claim  acts.  See,  e.g.,  the  California  Tort 
Claims  Act  of  1963  (St.  1963,  c.  1681;  Gov.  Code,  §810  et 
seq.)  and  Nestle  v.  Santa  Monica,  6  Cal.  3d  920,  932,  101  Cal. 
Rptr.  568,  496  P.2d  480;  the  Local  Government  and  Govern- 
mental Employees  Tort  Immunity  Act  (111.  Rev.  Sts.  1966,  c. 
85)  and  Amolt  v.  Highland  Park,  52  111.  2d  27,  30-31,  282  N.E. 
2d  144.  A  legislative  approach  is  preferable.  For  example,  we 
refer  to  the  Federal  Tort  Claims  Act  (28  U.S.C.  §§2671-2680 
[1970]  and  its  statutory  exceptions  to  liability  (28  U.S.C. 
§2680  [1970]),  such  as  wrongs  arising  from  discretionary  (as 
distinguished  from  ministerial)  acts  of  government  workers,  and 
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wrongs  caused  by  the  wilful  conduct  of  such  employees.  We 
have  no  doubt  as  to  the  advisability  of  abolishing  the  rule  of 
government  immunity  as  applied  to  the  Commonwealth  and  its 
political  subdivisions,  and  we  have  no  doubt  as  to  our  power  to 
abolish  that  doctrine.  We  refrain  at  this  time,  not  merely 
because  we  have  accepted  the  doctrine  for  many  years,  but 
because  the  comprehensive  approach  available  to  the  Legisla- 
ture is  the  preferable  course. 

The  Supreme  Court  of  New  Hampshire  has  noted  that  a  com- 
plete abrogation  of  sovereign  immunity  might  result  in  a 
"potentially  catastrophic  financial  burden." 

We  do  not  recommend  a  complete  abrogation  of  the  govern- 
mental immunity  doctrine  but  rather  a  limitation  on  governmen- 
tal liability  at  all  levels,  and  a  continuation  of  the  immunity  in 
certain  instances. 

We  do  not  suggest  that  public  officials  be  liable,  nor  that  the 
governmental  unit  be  liable  for  lack  of  wisdom  in  the  conduct  of 
the  public  affairs. 

Our  proposal  consists  of  three  main  ideas:  — 

( 1 )  Sovereign  immunity  should  be  limited. 

(2)  There  should  be  a  limit  of  $20,000  for  any  single  claim. 

(3)  The  legislation  should  be  prospective  and  there  should 
be  a  delay  of  at  least  six  months  after  approval  by  the 
Governor  before  the  legislation  becomes  effective. 

In  framing  our  recommendations  we  have  drawn  heavily  on 
the  Federal  Tort  Claims  Act,  Title  28  U.S.C.A.  Sections  2671 
et  seq.  Reference  to  interpretations  under  the  Federal  law  will 
thus  be  appropriate. 

Our  primary  concern  is  that  persons  who  suffer  physical  inju- 
ries, loss  of  their  property,  or  death  be  allowed  to  recover 
against  the  government  up  to  a  limit  of  $20,000.00. 

We  are  mindful  of  the  fact  that  liability  insurance  is  now 
available  to  municipal  sub-divisions  of  the  Commonwealth.  If 
the  Commonwealth  finds  it  appropriate  to  insure  against  its  new 
liability  under  this  legislation,  rather  than  become  a  self-insurer, 
we  presume  that  appropriate  arrangements  will  be  made. 
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All  of  the  exceptions  to  governmental  liability  are  to  be  ap- 
plicable at  all  levels  of  government  from  the  small  town  to  the 
Commonwealth  itself.  We  are  to  be  understood  as  recommend- 
ing that  the  taxpayers  should  not  be  required  to  pay  damages  if 
a  public  official  is  found  guilty  of  slander,  libel,  or  of  other  tor- 
tious conduct  within  the  stated  exceptions. 

It  might  be  kept  in  mind  by  the  General  Court  that  if  there  is 
strong  opposition  to  this  kind  of  legislation  on  the  ground  that 
economies  are  necessary,  such  an  argument  is  far  outweighed  by 
the  imminent  prospect  that  the  Supreme  Judicial  Court  might 
sweep  the  entire  governmental  immunity  away  without  any  lim- 
its on  liability  or  exceptions  of  any  kind. 

We  recommend  the  following: 


1975  DRAFT  ACT 


TORT  CLAIMS  PROCEDURE  FOR  THE  COMMONWEALTH  OF 
MASSACHUSETTS  ITS  OFFICERS  AND  EMPLOYEES 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Section  1 .     Definitions 

2  As  used  in  this  chapter  and  section  3A(a)  of  Chapter 

3  260,  the  term  "agency  of  the  Commonwealth"  includes  the 

4  executive  departments,  independent  establishments  acting 

5  as  instrumentalities  or  agencies  of  the  Commonwealth  but 

6  does  not  include  any  contractor  with  the  Commonwealth. 

7  "Employee  of  the  Commonwealth"  includes  officers  or 

8  employees  of  any  agency  of  the  Commonwealth  and  per- 

9  sons  acting  on  behalf  of  an  agency  of  the  Commonwealth 

10  in  an  official  capacity,  temporarily  or  permanently  in  the 

1 1  service  of  the  Commonwealth,  whether  with  or  without 

1 2  compensation. 

13  Section  2.     Jurisdiction 

14  "The  superior  court,  except  as  otherwise  expressly  pro- 

1 5  vided,  shall  have  jurisdiction  of  all  claims  against  the  Com- 

16  monwealth." 

17  For  purposes  of  this  section  jurisdiction  of  all  claims 

18  shall  include  civil  actions  on  claims  against  the  Common- 

19  wealth,    for    money    damages,    accruing    on    or    after 
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20  ,  ,  for  injury  or  loss  of  property,  or 

2 1  personal  injury  or  death  caused  by  the  negligent  or  wrong- 

22  ful  act  or  omission  of  any  of  its  officers,  whether  elected  or 

23  appointed,   or  of  any  employee  of  the  Commonwealth 

24  while  acting  within  the  scope  of  his  office  or  employment, 

25  under  circumstances  where  the  Commonwealth,  if  a  pri- 

26  vate  person,  would  be  liable  to  the  claimant.  The  Com- 

27  monwealth    shall    not    be    liable    for    interest    prior    to 

28  judgment  or  for  punitive  damages,  or  for  any  amount  in 

29  excess  of  $20,000  on  any  claim. 

30  Section  3.     Procedure 

3 1  The  laws  relative  to  tender  offer  of  judgment  and  coun- 

32  terclaim  shall  apply  to  the  said  action,  and  the  case  shall 

33  be  tried  in  accordance  with  the  Rules  of  Civil  Procedure 

34  by  the  court  with  a  jury.  The  plaintiff  may  waive  the  right 

35  to  a  jury  trial  as  in  other  cases.  Questions  of  law  may  be 

36  taken  to  the  Appeals  Court,  as  in  other  cases,  and  to  the 

37  Supreme  Judicial  Court. 

38  Section  3 A.     Administrative  Adjustment  of  Claims. 

39  The  head  of  each  agency  of  the  Commonwealth  or  his 

40  designee,  in  accordance  with  regulations  prescribed  by  the 

41  Attorney  General,  may  consider,  ascertain,  adjust,  deter- 

42  mine,  compromise,  and  settle  any  claim  for  money  dam- 

43  ages   against  the   Commonwealth   for  injury  or  loss  of 

44  property  or  personal  injury  or  death  caused  by  the  negli- 

45  gent   or   wrongful    act   or   omission    of   any    officer   or 

46  employee  of  the  agency  while  acting  within  the  scope  of 

47  his  office  or  employment,  under  circumstances  where  the 

48  Commonwealth,  if  a  private  person,  would  be  liable  to  the 

49  claimant. 

50  Provided,  That  any  award,  compromise,  or  settlement  in 

51  excess  of  $2,500.00  shall  be  effected  only  with  the  prior 

52  written  approval  of  the  Attorney  General  or  his  designee. 

53  Subject  to  the  provisions  of  the  laws  relating  to  civil 

54  actions  on  tort  claims  against  the  Commonwealth,  any 

55  such   award,   compromise,   settlement,   or  determination 

56  shall  be  final  and  conclusive  on  all  officers  of  the  Com- 

57  monwealth,  except  when  procured  by  fraud. 

58  Any  award,  compromise,  or  settlement  in  amount  of 

59  $2,500  or  less  made  pursuant  to  this  section  shall  be  paid 

60  by  the  head  of  the  agency  of  the  Commonwealth  concerned 

61  out  of  appropriations  available  to  that  agency.  Payment  of 

62  award,  compromise,  or  settlement  in  an  amount  in  excess 

63  of  $2,500  made  pursuant  to  this  section  or  made  by  the 

64  Attorney  General  in  any  amount  pursuant  to  Section  3D  of 

65  this  chapter  shall  be  paid  in  a  manner  similar  to  judgments 

66  and  compromises  in  like  causes  and  appropriations  or 

67  funds  available  for  the  payment  of  awards,  compromises, 

68  or  settlements  under  this  chapter. 
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69  The  acceptance  by  the  claimant  of  any  such  award, 

70  compromise,  or  settlement  shall  be  final  and  conclusive  on 

7 1  the  claimant,  and  shall  constitute  a  complete  release  of  any 

72  claim    against    the    Commonwealth     and    against    the 

73  employee  of  the  Commonwealth  whose  act  or  omission 

74  gave  rise  to  the  claim,  by  reason  of  the  same  subject  matter. 

75  Section  3B.     Disposition  by  Agency  of  the  Common- 
lb  wealth  as  prerequisite;  evidence. 

77  (a)  An  action  shall  not  be  instituted  upon  a  claim  against 

78  the  Commonwealth  for  money  damages  for  injury  or  loss 

79  of  property  or  personal  injury  or  death  caused  by  the  neg- 

80  ligent  or  wrongful   act  or  omission  of  any  officer  or 

81  employee  of  the  Commonwealth  while  acting  within  the 

82  scope  of  his  office  or  employment,  unless  the  claimant 

83  shall  have  first  presented  the  claim  to  the  appropriate 

84  agency  of  the  Commonwealth  and  his  claim  shall  have 

85  been  finally  denied  by  the  agency  in  writing  and  sent  by 

86  certified  or  registered  mail.  The  failure  of  an  agency  to 

87  make  final  disposition  of  a  claim  within  six  months  after  it 

88  is  filed  shall,  at  the  option  of  the  claimant  any  time  there- 

89  after,  be  deemed  a  final  denial  of  the  claim  for  purposes  of 

90  this  section.  The  provisions  of  this  subsection  shall  not 

9 1  apply  to  such  claims  as  may  be  asserted  under  the  Massa- 

92  chusetts  Rules  of  Civil  Procedure  by  third  party  com- 

93  plaints,  cross-claim,  or  counter-claim. 

94  (b)  Action  under  this  section  shall  not  be  instituted  for 

95  any  sum  in  excess  of  the  amount  of  the  claim  presented  to 

96  the    agency    of   the    Commonwealth,    except   where   the 

97  increased  amount  is  based  upon  newly  discovered  evidence 

98  not  reasonably  discoverable  at  the  time  of  presenting  the 

99  claim  to  the  agency  of  the  Commonwealth,  or  upon  allega- 

1 00  tion  and  proof  of  intervening  facts,  relating  to  the  amount 

101  of  the  claim. 

102  (c)  Disposition  of  any  claim  by  the  Attorney  General  or 

103  other  head  of  a  state  agency  shall  not  be  competent  evi- 

1 04  dence  of  liability  or  amount  of  damages. 

105  Section  3C.     Judgment  as  Bar. 

106  The  judgment  in  an  action  under  this  chapter  shall  con- 

107  stitute  a  complete  bar  to  any  action  by  the  claimant,  by 

1 08  reason  of  the  same  subject  matter,  against  the  employee  of 

109  the  Commonwealth  whose  act  or  omission  gave  rise  to  the 

110  claim. 

1 1 1  Section  3D.     Compromise. 

112  The  Attorney  General  or  his  designee  may  arbitrate, 

1 1 3  compromise,  or  settle  any  claim  cognizable  under  this 

1 14  chapter  after  the  commencement  of  an  action  thereon. 

1 1 5  Section  3E.     A  ttorneys  fees;  penalty. 

116  No  attorney  shall  charge,  demand,  receive,  or  collect  for 

117  services  rendered,  fees  in  excess  of  33-V^3  per  centum  of 
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1 1 8  any  judgment  rendered  pursuant  to  this  chapter  or  any  set- 

119  tlement  made  pursuant  to  section  3D  of  this  chapter,  or  in 

120  excess  of  25  per  centum  of  any  award,  compromise,  or 

121  settlement  made  pursuant  to  section  3  A  of  this  chapter. 

1 22  For  adequate  reasons,  the  court  may  allow  a  larger  fee. 

123  Any  attorney  who  charges,  demands,  receives,  or  collects 

124  for  services  rendered  in  connection  with  such  claim  any 

125  amount  in  excess  of  that  allowed  under  this  section,  if 

126  recovery  be  had,  shall  be  fined  not  more  than  $2,000  or 

127  imprisoned  not  more  than  one  year,  or  both. 

128  Section  3 F.     Exclusiveness  of  Remedy. 

129  (a)  The  authority  of  any  agency  of  the  Commonwealth 

130  to  sue  and  be  sued  in  its  own  name  shall  not  be  construed 

131  to  authorize  suits  against  such  agency  of  the  Common- 

132  wealth  on  claims  which  are  cognizable  under  section  1  of 

133  this  chapter  and  the  remedies  provided  by  this  chapter  in 

134  such  cases  shall  be  exclusive. 

135  (b)  The  remedy  against  the  Commonwealth  provided 

136  by  this  chapter  for  injury  or  loss  of  property  or  personal 

137  injury   or  death,   resulting  from  the   operation   by   any 

138  employee  of  the  Commonwealth  of  any  motor  vehicle 

139  while  acting  within  the  scope  of  his  office  or  employment, 

140  shall  hereafter  be  exclusive  of  any  other  civil  action  or 

141  proceeding  by  reason  of  the  same  subject  matter  against 

142  the  employee  or  his  estate  whose  act  or  omission  gave  rise 

143  to  the  claim. 

144  (c)  The  Attorney  General  shall  defend  any  civil  action 

145  or  proceeding  brought  in  any  court  against  an  employee  of 

146  the  Commonwealth  or  his  estate  for  any  such  damage  or 

147  injury;  the  employee  against  whom  such  civil  action  or 

148  proceeding  is  brought  shall  deliver  within  such  time  after 

149  date  of  service  or  knowledge  of  service  as  determined  by 

150  the  Attorney  General,  all  process  served  upon  him  or  an 

151  attested  true  copy  thereof  to  his  immediate  superior  or  to 

152  whomever  was  designated  by  the  head  of  his  department  to 

153  receive  such  papers  and  such  person  shall  promptly  fur- 

154  nish  copies  of  the  pleadings  and  process  therein  to  the 

155  Commonwealth's  Attorney  for  the  district  embracing  the 

156  place  where  the  proceeding  is  brought,  to  the  Attorney 

1 57  General,  and  to  the  head  of  his  employing  agency. 

158  (d)  The  Attorney  General  may  compromise  or  settle 

159  any  claim  asserted  in  such  civil  action  or  proceeding  in  the 

160  manner  provided  in  section  3D  and  with  the  same  effect. 

161  Section  3G. 

1 62  If  final  judgment  or  final  decree  is  entered  in  favor  of 

1 63  the  petitioners,  plaintiff  or  parties  other  than  the  common- 

164  wealth,  the  clerk  of  the  court  where  such  judgment  or 

165  decree  is  entered,  shall  within  seven  days  after  the  final 

166  disposition  of  the  case,  transmit  a  certified  copy  of  the 


138  JUDICIAL  COUNCIL                            P.D.    144 

I 

1 67  docket  entries  and  a  certificate  of  such  judgment  or  entry 

168  of  such  decree  showing  the  amount  due  from  the  common- 

169  wealth,  to  the  comptroller  who  shall  notify  the  governor, 

170  who  shall  pay  the  same  from  any  amount  on  the  state 

171  treasurer,  who  shall  pay  the  same  from  any  appropriation 

172  made  for  this  purpose  by  the  General  Court. 

173  Section  3H.     Exceptions. 

174  The  provisions  of  this  chapter  shall  not  apply  to: 

175  (a)  Any  claim  based  upon  an  act  or  omission  by  an 

176  employee  of  the  Commonwealth,  exercising  due  care,  in 

177  the  execution  of  a  statute  or  regulation,  whether  or  not 

178  such  statute  or  regulation  be  valid,  or  based  upon  the  exer- 

179  cise  or  performance  or  the  failure  to  exercise  or  perform  a 

180  discretionary  function  or  duty  on  the  part  of  an  agency  of 

1 8 1  the  Commonwealth  or  an  employee  of  the  Commonwealth, 

182  whether  or  not  the  discretion  involved  be  abused. 

183  (b)  Any  claim  other  than  for  physical  injury  to  the  per- 

1 84  son  or  for  causing  death,  or  for  injury  to  or  distruction  of 

185  property. 

186  (c)  Any  claim  arising  in  respect  of  the  assessment  or 

187  collection  of  any  tax  or  excise  or  the  detention  of  any 

188  goods  or  merchandise  by  any  officer  of  excise  or  any  other 

189  law  enforcement  officer. 

1 90  (d)  Any  claim  for  damages  caused  by  the  imposition  or 

1 9 1  establishment  of  a  quarantine  by  the  Commonwealth. 

192  (e)  Any   claim   arising  out  of  assault,   battery,   false 

193  imprisonment,  false  arrest,  false  arrest,  malicious  prosecu- 

194  tion,  abuse  of  process,  libel,  slander,  misrepresentation, 

195  deceit,  or  contract  rights:  Provided,  That,  with  regard  to 

1 96  acts  or  omissions  of  investigative  or  law  enforcement  offi- 

197  cers  of  the  Commonwealth,  the  provisions  of  this  chapter 

198  shall  apply  to  any  claim  arising,  on  or  after  the  date  of  the 

199  enactment  of  this  proviso,  out  of  assault,  battery,  false 

200  imprisonment,  false  arrest,  abuse  of  process,  or  malicious 

201  prosecution.  For  the  purpose  of  this  subsection,  "investi- 

202  gative  or  law  enforcement  officer"  means  any  officer  of  the 

203  Commonwealth  who  is  empowered  by  the  law  to  execute 

204  searches,  to  seize  evidence,  or  to  make  arrests  for  viola- 

205  tions  of  the  law  of  the  Commonwealth. 

206  (f)  Any  claim  for  damages  caused  by  the  fiscal  opera- 

207  tions  of  the  Commonwealth. 

208  Section  31.     Effect  of  Judgment. 

209  Following  a  judgment  by  the  court  pursuant  to  this 

210  chapter,  either  party  may  appeal  such  judgment  to  the 

2 1 1  Appeals  Court  as  provided  in  section     of  chapter     . 

212  Section  3J.     Effective  Date. 

213  This  act  shall  take  effect  on  ,           and 

214  shall  apply  to  causes  of  action  on  or  after  said  date.  Chap- 

215  ter  258  shall  be  repealed. 
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1975  DRAFT  ACT 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Ch.  260,  §3 A  is  hereby  amended  by  adding  the  follow- 

2  ing  in  substitution  for  the  existing  section: 

3  (a)  A  tort  claim  against  the  Commonwealth  or  any  city, 

4  town  or  district  shall  be  forever  barred  unless  it  is  pre- 

5  sented  in  writing  to  the  agency  whose  officer  or  employee, 

6  by  any  act  or  omission,  gave  rise  to  such  claim,  within 

7  three  (3)  years  after  such  claim  accrues  or  unless  action  is 

8  begun  within  six  (6)  months  after  the  date  of  mailing,  by 

9  certified  or  registered  mail,  of  notice  of  final  denial  of  the 

10  claim  by  the  agency  to  which  it  was  presented,  or  action  is 

1 1  begun  within  nine  (9)  months  from  the  date  on  which  such 

12  claim  is  presented  in  writing  to  such  agency  or  to  the  city 

1 3  or  town  clerk  or  clerk  of  any  district  in  the  event  that  such 

14  claim  is  not  the  subject  of  a  final  denial  by  the  agency, 

1 5  city,  town,  or  district  to  which  it  is  presented. 
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Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  SECTION   1   Ch.  34  of  the  General  Laws  is  hereby 

2  amended  by  adding: 

3  Section  (lA)  The  Counties  of  the  Commonwealth  shall 

4  be  liable  in  an  action  at  law  for  injury  or  loss  of  property 

5  or  personal  injury  or  death  caused  by  the  negligent  or 

6  wrongful  act  or  omission  of  their  officers,  whether  elected 

7  or  appointed,  or  of  their  employees,  while  acting  within 

8  the  scope  of  their  official  duties  or  employment.  Liability 

9  under  this  section  shall  be  limited  to  $20,000  for  any 

10  plaintiff  in  such  action. 

1 1  The  provisions  of  this  section  shall  not  apply  to: 

12  (a)  Any  claim  based  upon  an  act  or  omission  by  an 

13  employee  of  the  county  exercising  due  care,  in  the  execu- 

14  tion  of  a  statute  or  regulation,  whether  or  not  such  statute 

15  or  regulation  be  valid,  or  based  upon  the  exercise  or  per- 

1 6  formance  or  the  failure  to  exercise  or  perform  a  discretion- 

1 7  ary  function  or  duty  on  the  part  of  an  agency  of  the  county 
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18  or  an  employee  of  the  county,  whether  or  not  the  discre- 

1 9  tion  involved  be  abused. 

20  (b)  Any  claim  other  than  for  physical  injury  to  the  per- 

2 1  son  or  for  causing  death,  or  for  injury  to  or  destruction  of 

22  property. 

23  (c)  Any  claim  arising  in  respect  to  the  assessment  or 

24  collection  of  any  tax  or  excise  or  the  detention  of  any 

25  goods  or  merchandise  by  any  officer  of  excise  or  any  other 

26  law  enforcement  officer. 

27  (d)  Any  claim  for  damages  caused  by  the  imposition  or 

28  establishment  of  a  quarantine  by  the  county. 

29  (e)  Any   claim   arising  out  of  assault,   battery,   false 

30  imprisonment,  false  arrest,  malicious  prosecution,  abuse  of 

31  process,  libel,  slander,  misrepresentation,  deceit,  or  con- 

32  tract  rights:  Provided  That,  with  regard  to  acts  or  omis- 

33  sions  of  investigative  or  law  enforcement  officers  of  the 

34  county,  the  provisions  of  this  chapter  shall  apply  to  any 

35  claim  arising,  on  or  after  the  date  of  the  enactment  of  this 

36  proviso,  out  of  assualt,  battery,  false  imprisonment,  false 

37  arrest,  abuse  of  process,  or  malicious  prosecution.  For  the 

38  purpose  of  this  subsection,  "investigative  or  law  enforce- 

39  ment  officer"  means  any  officer  of  the  county  who  is 

40  empowered  by  the  law  to  execute  searches,  to  seize  evi- 

4 1  dence,  or  to  make  arrests  for  violations  of  the  law  of  the 

42  Commonwealth. 

43  (f)  Any  claim  for  damages  caused  by  the  fiscal  opera- 

44  tions  of  the  county. 

45  This  act  shall  take  effect  on  ,            and 

46  shall  apply  to  causes  of  action  arising  on  or  after  said  date. 

1  SECTION  2  Ch.  40,  of  the  General  Laws  is  hereby 

2  amended  by  adding:  — 

3  Section  (IB).  Cities,  towns,  and  districts  of  the  Com- 

4  monwealth  shall  be  liable  in  an  action  at  law  for  injury  or 

5  loss  of  property  or  personal  injury  or  death  caused  by  the 

6  negligent  or  wrongful   act  or  omission  of  any   officer, 

7  whether  elected  or  appointed,  or  of  their  employees,  while 

8  acting  within  the  scope  of  their  official  duties  or  employ- 

9  ment.    Liability  under  this   section   shall   be   limited  to 

10  $20,000  for  any  plaintiff  in  such  action. 

1 1  The  provisions  of  this  section  shall  not  apply  to: 

12  (a)  Any  claim  based  upon  an  act  or  omission  by  an 

1 3  employee  of  a  city,  town,  or  district  exercising  due  care,  in 

14  the  execution  of  a  statute  or  regulation,  whether  or  not 

1 5  such  statute  or  regulation  be  valid,  or  based  upon  the  exer- 

1 6  cise  or  performance  or  the  failure  to  exercise  or  perform  a 

1 7  discretionary  function  or  duty  on  the  part  of  an  agency  of 

1 8  any  city,  town,  or  district  or  an  employee  of  the  city,  town, 


P.D.    144  JUDICIAL  COUNCIL  141 

19  or  district  whether  or  not  the   discretion   involved  be 

20  abused. 

2 1  (b)  Any  claim  other  than  for  physical  injury  to  the  per- 

22  son  or  for  causing  death,  or  for  injury  to  or  destruction  of 

23  property. 

24  (c)  Any  claim  arising  in  respect  to  the  assessment  or 

25  collection  of  any  tax  or  excise  or  the  detention  of  any 

26  goods  or  merchandise  by  any  officer  of  excise  or  any  other 

27  law  enforcement  officer. 

28  (d)  Any  claim  for  damages  caused  by  the  imposition  or 

29  establishment  of  a  quarantine  by  the  city,  town,  or  district. 

30  (e)  Any   claim   arising  out  of  assault,   battery,   false 

31  imprisonment,  false  arrest,  malicious  prosecution,  abuse 

32  of  process,  libel,  slander,  misrepresentation,  deceit,  or  con- 

33  tract  rights:  Provided,  That,  with  regard  to  acts  or  omis- 

34  sions  of  investigative  or  law  enforcement  officers  of  any 

35  city,  town,  or  district  the  provisions  of  this  chapter  shall 

36  apply  to  any  claim  arising,  on  or  after  the  date  of  the 

37  enactment  of  this  proviso,  out  of  assault,  battery,  false 

38  imprisonment,  false  arrest,  abuse  of  process,  or  malicious 

39  prosecution.  For  the  purpose  of  this  subsection,  "investi- 

40  gative  or  law  enforcement  officer"  means  any  officer  of 

4 1  any  city,  town,  or  district  who  is  empowered  by  law  to  exe- 

42  cute  searches,  to  seize  evidence,  or  to  make  arrests  for 

43  violations  of  the  law  of  the  Commonwealth  or  for  viola- 

44  tions  of  any  by-law  or  ordinance. 

45  (f)  Any  claim  for  damages  caused  by  the  fiscal  opera- 

46  tions  of  the  Commonwealth. 

47  This  act  shall  take  effect  on  ,  ,  and 

48  shall  apply  to  causes  of  action  on  or  after  said  date. 

1  SECTION  3  Ch.  212  of  the  General  Laws  is  hereby 

2  amended  by  adding  the  following  paragraph: 

3  The   Superior  Court   shall   have  jurisdiction   of  civil 

4  actions  against  counties,  cities,  towns,  and  districts  for 

5  damages  resulting  from  physical  injury  to  the  person  or  for 

6  causing  death,  or  for  injury  to  or  destruction  of  property. 

Our  recommendation  is  closer  to  House  (1973)  5090  than  to 
the  other  bills  which  we  considered.  We  do  not  recommend  H. 
283,  H.  2396,  H.  2964,  H.  5076,  or  H.  5087  of  1974. 

Claims  brought  against  cities,  towns,  districts,  and  counties 
should  be  subject  to  the  same  tort  claims  procedure  as  is  recom- 
mended for  the  conmionwealth.  It  is  probable  that  the  proce- 
dure for  the  settlement  of  cases  against  the  commonwealth 
might  have  to  be  revised  to  be  appropriate  for  the  political  sub- 
divisions. 
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(B)      EMERGENCY  CARE  —  EXEMPTION  FROM 
LIABILITY 


SENATE (1974) No.  1075 


AN  ACT  EXEMPTING  CERTAIN  PERSONS  FROM  CIVIL  LIABIL- 
ITY AS  A  RESULT  OF  RENDERING  CERTAIN  EMERGENCY 
CARE. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Chapter  1 1 2  of  the  General  Laws  is  hereby  amended  by 

2  inserting  after  section  12G  the  following  section:  — 

3  Section  12  H.  No  person  who  is  certified  in  basic  ad- 

4  vanced  life  support  according  to  the  Standards  for  Cardi- 

5  opulmonary  Resuscitation  and  Emergency  Cardiac  Care 

6  established   by   the   National    Research   Council   of  the 

7  National  Academy  of  Sciences,  the  American  Heart  Asso- 

8  ciation  and  the  American  National  Red  Cross,  in  June, 

9  nineteen  hundred  and  seventy-three,  and  who,  in  good 

10  faith,  renders  emergency  care  or  treatment  shall  be  liable 

11  in  a  suit  for  damages  as  a  result  of  his  acts  or  omissions, 

1 2  not  shall  he  be  liable  to  a  hospital  for  its  expenses  if,  under 

13  such  emergency  conditions,  he  orders  a  person  hospital- 

14  ized  or  causes  his  admission. 


HOUSE (1974) No.  452 


AN  ACT  PROTECTING  A  POLICE  OFFICER  FROM  CIVIL  SUIT  IN 
SITUATIONS  WHERE  HE  IN  GOOD  FAITH  RENDERS  EMER- 
GENCY CARE  AND  TREATMENT. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Chapter  4 1  of  the  General  Laws  is  hereby  amended  by 

2  inserting  the  following  new  section:  — 

3  Section  98E.  No  police  officer  who  in  good  faith  ren- 

4  ders  emergency  care  or  treatment  shall  be  liable  in  a  suit 

5  for  damages  as  a  result  of  his  acts  or  omissions  in  such 

6  case. 
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HOUSE (1974) No.  4494 


AN  ACT  RELATING  TO  LIABILITY  FOR  THE  DELIVERY  OF 
EMERGENCY  MEDICAL  EXAMINATIONS  AND  TREAT- 
MENT. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Chapter  1 1 2  of  the  General  Laws  is  hereby  amended  by 

2  striking  out  section  1 2F  and  inserting  in  place  thereof  the 

3  following  new  section:  — 

4  Section  12  F.  No  physician  or  hospital  or  medical  facil- 

5  ity  shall  be  held  liable  for  damages  for  failure  to  obtain 

6  consent  of  a  parent  legal  guardian,  or  other  person  having 

7  custody  or  control  of  a  minor  child,  or  of  a  minor  child,  or 

8  of  the  spouse  of  a  patient,  to  emergency  examination  and 

9  treatment,   including  blood  transfusions,  when  delay  in 

10  treatment  will  endanger  the  life,  limb,  or  mental  well-being 

1 1  of  the  patient. 

Since  1962,  when  Ch.  112,  sec.  12B  was  originally  enacted, 
there  has  been  a  gradual  expansion  of  the  "good  Samaritan" 
statute  such  that  in  its  present  form  it  exempts  physicians  and 
both  registered  and  licensed  nurses  from  civil  liability  under 
certain  circumstances.  Specifically  this  category  of  persons  shall 
not  be  liable  for  damages  because  of  any  acts  or  omissions 
where  they  act  in  good  faith,  as  volunteers  without  fee  and  not 
in  the  ordinary  course  of  their  practice.  This  tripartite  condi- 
tion is  quite  obvious  in  its  rationale  and  intent. 

The  proposed  Senate  Bill  No.  1075  is  a  further  extension  of 
the  "good  Samaritan"  principle  since  it  would  exempt  from  lia- 
bility those  persons,  duly  certified  in  basic  advanced  life  sup- 
port, who,  in  good  faith,  render  emergency  care.  It  is  interesting 
to  note  that  the  protection  of  this  class  of  people  is  not  limited 
to  situations  where  they  are  "acting  as  volunteers  without  fee 
and  acting  other  than  in  the  ordinary  course  of  practice."  How- 
ever, this  is  not  inconsistent  when  one  considers  the  underlying 
differences  between  the  classes  of  people  covered.  People  who 
are  trained  to  give  treatment  in  emergency  situations  do  not 
expect  a  fee  and  although  it  may  be  their  business  to  be  in  emer- 
gency situations  (i.e.,  ambulance  driver)  —  it  is  clearly  not  their 
practice  to  render  medical  treatment.  In  addition  the  problems 
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inherent  in  exempting  physicians  in  all  emergency  treatment  sit- 
uations are  not  present  where  a  person  gives  treatment  for 
which  he  is  exclusively  trained.  (It  is  unnecessary  to  detail  the 
problems  alluded  to.  Obviously,  where  a  doctor  intentionally 
makes  it  his  practice  to  be  present  at  emergencies,  he  should  not 
receive  the  statutory  protection.)  Since  the  "good  Samaritan" 
theory  has  become  a  firmly  established  legislative  policy  it  is 
submitted  that  this  proposed  bill  is  consistent  with  other  statu- 
tory provisions  (i.e.,  Ch.  1 1 IC,  Sec.  13)  and  affords  proper  pro- 
tection to  a  class  of  trained  "good  Samaritans".  Therefore,  we 
support  Senate  No.  1075. 

A  second  bill  in  the  area  of  emergency  care,  House  No.  452, 
would  exempt  from  liability  in  damages  for  acts  or  omissions,  a 
police  officer  who  in  good  faith  renders  emergency  treatment. 
As  our  previous  discussion  indicates  there  is  no  reason  to  add 
the  elements  of  "volunteer  without  fee"  and  "other  than  in  the 
ordinary  course  of  his  practice"  to  this  statutory  exemption. 
Obviously,  an  officer  would  not  expect  a  fee  for  said  treatment 
nor  would  this  be  considered  the  ordinary  course  of  his  practice. 
Given  the  efficacy  of  the  "good  Samaritan"  theory.  House  No. 
452,  is  clearly  consistent  with  other  statutory  provisions.  Thus, 
we  do  recommend  the  bill  with  a  suggestion  that  an  amendment 
be  added.  We  simply  suggest  that  firefighters  be  included  within 
the  protection  of  the  statutory  scheme  since  they  are  also  placed 
in  situations  where  they  must  render  emergency  treatment.  We 
must  keep  in  mind  that  the  purpose  of  both  bills,  heretofore  dis- 
cussed, is  to  encourage  those  who  are  trained  to  deal  with  emer- 
gency situations  to  give  aid  to  injured  parties.  Naturally  the 
threat  of  suit  for  negligence  would  have  a  chilling  effect  on  such 
a  practice.  The  statutes,  however,  are  designed  so  that  one  who 
makes  it  his  practice,  as  a  physician,  to  treat  emergency  patients 
will  not  be  held  to  a  lesser  standard  of  care  than  any  other  phy- 
sician similarly  situated. 

A  final  bill  in  the  area  of  emergency  treatment  is  House  No. 
4494  which  provides  that  no  physician,  hospital,  or  medical 
facility  shall  be  liable  for  damages  for  failing  to  get  consent 
from  enumerated  classes  of  people,  to  emergency  treatment, 
including  blood  transfusions,  where  a  delay  would  endanger  the 
life  and  limb  of  the  patient.  Clearly,  this  bill  merely  attempts  to 
clarify  some  of  the  language  of  the  existing  provision,  contained 
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in  Ch.  112,  Sec.  12F.  However,  the  underlying  rationale 
remains  the  same.  The  proposed  bill  simply  condenses  the  ques- 
tion of  respondeat  superior  liability  in  the  first  clause  of  the  sec- 
tion. Thus,  no  hospital  shall  be  liable  for  the  acts  of  its 
physicians  nor  shall  a  medical  facility.  This  addition  of  the  term 
"medical  facility"  simply  includes  quite  clearly  within  the  statu- 
tory protection  the  burgeoning  number  of  local  health  facilities 
which  may  not  technically  be  categorized  as  hospitals.  It  also 
includes  in  the  class  of  people,  from  whom  consent  is  not  criti- 
cal, the  minor  himself.  Thus,  this  protects  the  physician  from 
suits  by  the  minor  for  failure  to  get  his  consent.  We  do  not  feel 
that  the  changes  are  of  such  significance  as  to  alter  the  rationale 
of  the  existing  statute.  We,  therefore,  recommend  House  No. 
4494  but  with  a  suggested  amendment.  We  feel  that  there 
should  be  included  among  the  class  not  required  to  give  consent, 
the  conservator  or  guardian  of  any  incompetent  person  (thus 
not  limited  strictly  to  minor  children).  This  would  eliminate  the 
possibility  that  one  might  be  forced  to  obtain  the  consent  of  a 
conservator  or  guardian  of  a  fifty-year  old  married  person  in  an 
emergency  situation. 


(C)     LIMITATIONS  ON  ACTIONS  AGAINST 
CONTRACTORS  AND  OTHERS  FOR  NEGLIGENCE 


HOUSE (1974) No.  3360 


AN  ACT  PROVIDING  A  LIMITATION  OF  FOUR  YEARS  FOR  THE 
ACCRUAL  OF  ACTIONS  FOR  DEFICIENCY,  NEGLECT, 
ERROR  OR  OMISSION  IN  IMPROVEMENTS  TO  REAL  PROP- 
ERTY AND  OTHER  PROJECTS  UTILIZING  SERVICES  OF 
CONTRACTORS,  SUBCONTRACTORS,  MATERIAL  SUP- 
PLIERS, ARCHITECTS,  ENGINEERS  AND  LAND  SURVEY- 
ORS. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  L  Chapter  260  of  the  General  Laws  is  here- 

2  by  amended  by  striking  out  section  2B,  as  enacted  by 

3  chapter  612  of  the  acts  of  1968,  and  inserting  in  place 

4  thereof  the  following  section:  — 
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5  Section  2B.  (1)  Every  cause  of  action  in  tort  to  recover 

6  damages  against  any  person 

7  (i)  for  any  deficiency,  neglect,  error  or  omission  in 

8  the  design,  planning,  construction,  supervision  or  obser- 

9  vation  of  construction,  or  general  administration  of  an 

10  improvement  to  real  property  or  other  project  or  other 

1 1  utilizing  services  performed  by  contractors,  subcontrac- 

12  tors,  material  suppliers,  architects  registered  under  sec- 

13  tions   sixty   A   to   sixty   M   inclusive  of  chapter  one 

1 4  hundred  and  twelve  and  professional  engineers  and  land 

15  surveyors   registered  under  sections  eighty -one  D  to 

1 6  eighty -one  T  inclusive  of  said  chapter  one  hundred  and 

1 7  twelve. 

18  (ii)  for  injury  to  real  or  personal  property  arising  out 

1 9  of  such  deficiency,  neglect,  error  or  omission, 

20  (iii)  for  any  personal  injury  or  wrongful  death  aris- 

21  ing  out  of  such  deficiency,  neglect,  error  or  omission, 

22  shall  accrue  and  the  applicable  statute  of  limitation 

23  provided  by  the  General  Laws  of  the  Commonwealth 

24  shall  begin  to  run  only  during  the  period  within  four 

25  years  after  the  substantial  completion  of  such  improve- 

26  ment  to  real  property  or  other  project.  Any  cause  of 

27  action  which  has  not  accrued  within  four  years  after 

28  such  substantial  completion  shall  be  barred. 

29  (2)  The  term  "person"  as  used  in  this  section  shall 

30  include  an  individual,  corporation,  partnership,  business 

31  trust   unincorporated   organization   or   association,   joint 

32  stock  company,  or  other  firm  or  combinations  thereof,  but 

33  shall  not  include  any  of  the  foregoing  persons  who  are  in 

34  actual  possession  or  control,  as  owner,  tenant  or  otherwise, 

35  of  any  real  property  improvements  or  other  project,  at  the 

36  time  a  cause  of  action  accrues. 

37  (3)  The  term  "substantial  completion"  as  used  in  this 

38  section  shall  mean  any  one  of  the  following: 

39  (i)  date  of  issuance  of  a  certificate  of  occupancy  or 

40  use  by  a  public  agency  or  official  authorized  to  issue  the 

41  same, 

42  (ii)  date  of  first  actual  occupancy  or  first  actual  use 

43  by  the  owner  of  the  improvement  to  real  property  or 

44  other  project, 

45  (iii)  date  certified  by  the  registered  architect  or  pro- 

46  fessional  engineer  when  the  improvement  to  real  prop- 

47  erty  or  other  project  is  sufficiently  complete  that  the 

48  owner  may  occupy  or  use  it  for  its  intended  function, 

49  (iv)  with  respect  to  construction,  reconstruction,  al- 

50  teration,  remodeling,  repair  or  demolition  of  a  public 

51  building,  the  date  as  defined  by  section  thirty-nine  K 

52  of  chapter  thirty  of  the  General  Laws  as  amended. 
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53  (v)  the  date  of  final  abandonment  of  the  improve- 

54  ment  to  real  property  or  other  construction  project  if  it 

55  is  not  completed. 

56  (4)  Nothing  in  this  section  shall  be  construed  as  extend- 

57  ing  the  period  prescribed  by  the  laws  of  this  Common- 

58  wealth  for  the  bringing  of  any  action. 

59  (5)  Nothing  in  this  bill  shall  apply  to  those  acts  which 

60  are  illegal  or  unconstitutional. 

House  Bill  No.  3360  is  an  attempt  to  limit  the  period  of 
time  in  which  a  cause  of  action  may  accrue  for  deficiency, 
neglect,  error  or  omission  in  improvements  to  real  property.  The 
suggested  period  is  four  years  after  "the  substantial  completion 
of  such  improvement  to  real  property  or  other  project".  The  bill 
is  directed  at  tort  actions  that  would  arise  out  of  the  perform- 
ance of  such  improvements.  The  thrust  of  the  legislation  is  to  fix 
a  discovery  period  for  finding  any  deficiencies  in  the  perform- 
ance. A  discovery  period  is  primarily  intended  to  deal  with 
questions  concerning  when  a  cause  of  action  does  accrue  in  a 
tort  action  (discovery  rules  have  had  some  popularity  in  the  leg- 
islation in  the  last  twenty-five  years.  See  M.G.L.  Ch.  260,  §12; 
M.G.L.  Ch.  260,  §§4,  4B).  Ordinarily  the  answer  is  that  it 
accrues  when  a  reasonable  man  would  have  discovered  the 
defect.  However,  this  premise  leaves  it  to  a  jury  to  determine 
when,  in  fact,  the  reasonable  man  would  so  discover.  The 
nature  of  real  estate  improvements  is  such  that  it  would  be  argu- 
able that  a  reasonable  man  might  not  discover  a  defect  for  a 
considerable  number  of  years,  thus  leaving  the  other  party 
(contractor,  designer,  etc.)  open  to  liability.  The  four  year  dis- 
covery rule  definitively  limits  the  period  in  which  the  reasonable 
man  might  discover  the  defect  and  the  period  in  which  the  con- 
tractor might  be  liable. 

In  order  to  evaluate  the  provisions  set  forth  in  House  Bill  No. 
3360,  it  is  necessary  to  analyze  the  existing  statute  which  limits 
the  accrual  period  for  actions  of  tort  arising  out  of  improve- 
ments to  real  property.  Mass.  Gen.  Laws,  Ch.  260,  §2B  (Supp. 
1974).  The  present  statutory  language  provides  that  an  action 
of  tort  for  damages  arising  out  of  a  deficiency  or  neglect  in  the 
design,  construction,  etc.,  of  any  improvement  to  real  property 
could  be  conmienced  only  within  three  years  next  after  the 
cause  of  action  accrues.  Additional  statutory  language  provides 
that  no  action  at  all  could  be  commenced  more  than  six  years 
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after  "performance  or  furnishing  of  such  design,  planning,  con- 
struction, or  limitation".  Thus,  if  a  cause  of  action  accrued  five 
years  from  performance,  the  action  would  have  to  be  brought 
before  the  six-year  period  ended,  albeit  a  three  year  statute  of 
limitations.  This  six  year  provision  is  an  indirect  response  to 
problems  as  to  when  a  cause  of  action  accrues.  Generally,  this 
question  depends  upon  what  type  of  action  you  wish  to  bring.  If 
a  claim  is  classified  as  an  action  arising  out  of  contract,  then 
there  would  be  no  need  for  two  separate  time  provisions  since 
the  cause  of  action  would  accrue  at  the  time  of  breach  and  the 
limitation  period  would  immediately  begin  to  toll.  Thus,  there 
would  be  no  need  to  set  an  outer  limit  on  the  time  in  which  the 
action  could  be  commenced.  As  noted  previously,  in  a  tort 
action  there  is  no  definite  time  one  can  designate  as  when  the 
cause  of  action  accrued.  The  six-year  period  is  essentially  an 
outer  limit  to  the  time  when  a  cause  of  action  may  be  com- 
menced. If  the  action  accrued  in  the  fifth  year,  assuming  that 
the  facts  were  such  that  a  reasonable  man  would  not  discover 
the  defect  until  then,  he  could  commence  the  action  anytime 
before  the  six-year  period  ended. 

Although  House  Bill  No.  3360  adds  many  definitional 
aspects  to  Section  2B  of  Chapter  260,  the  crucial  section  of  the 
statute  is  that  which  changes  the  limitation  period  and  the  dis- 
covery period.  The  first  change  is  that  the  three-year  period  is 
replaced  by  that  amount  of  time  specified  by  statute  for  the  type 
of  tort  action  which  you  wish  to  bring,  i.e.,  for  personal  injury, 
damage  to  property,  on  wrongful  death.  See,  e.g.,  M.G.L.,  Ch. 
229,  §1  (wrongful  death  —  "commenced  within  three  years 
from  the  date  of  death");  M.G.L.,  Ch.  260,  §2A  (three-year 
statute  of  limitations  for  actions  of  tort,  contract  to  recover  for 
personal  injuries  and  replevin).  Thus,  in  an  action  for  personal 
injury  arising  out  of  an  improvement  to  real  property  the  plain- 
tiff would  have  to  bring  the  action  within  three  years  after  the 
cause  of  action  accrued. 

The  most  significant  change,  as  noted  above,  is  contained 
within  the  language,  "shall  begin  to  run  only  during  the  period 
within  four  years  after  substantial  completion."  This  language  is 
a  discovery  provision,  rather  than  an  outer  limits  provision  as  in 
the  existing  statute.  This  more  specifically  directs  itself  to  the 
question  of  when  a  reasonable  man  should  discover  the  defect. 
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Thus,  any  cause  of  action  which  has  not  accrued  within  four 
years  after  substantial  completion  would  be  barred.  In  a  sense  the 
six  year  provision  of  the  existing  statute  operates  as  a  discovery 
rule.  By  placing  a  limitation  on  when  an  action  can  be  com- 
menced you  are  effectively  saying  that  the  cause  of  action  must 
also  accrue  within  the  six-year  period.  However,  the  new  four 
year  provision  is  explicitly  a  discovery  rule  which  specifically 
postulates  the  position  that,  in  the  case  of  any  improvement  to 
real  estate,  one  should  discover  the  defect  within  the  four-year 
period  after  substantial  performance.  This  change  goes  directly 
to  the  problem  of  accrual  and  is  one  response  to  the  kinds  of 
questions  raised  by  the  Supreme  Judicial  Court  in  Hendrickson 
V.  Sears,  1974,  Advance  Sheets  501.  It  was  held  here  that  in  the 
case  of  an  attorney  who  negligently  certifies  a  title  to  real  estate, 
the  client's  cause  of  action  does  not  "accrue"  until  the  "misrep- 
resentation" is  discovered  or  should  reasonably  have  been  dis- 
covered. 

In  sunmiary,  the  six  year  provision  of  the  existing  statute  is 
correctly  categorized  as  an  outer  limits  rule.  It  strictly  limits  the 
period  of  time  in  which  an  action  can  be  commenced  without 
direct  reference  to  the  accrual  question.  The  new  four  year  rule 
is  a  discovery  provision  which  directly  addresses  the  problem  as 
to  when  the  cause  of  action  accrues.  The  statutory  limitation 
period  must  begin  to  toll,  if  at  all,  within  four  years  after  sub- 
stantial completion.  It  is  submitted  that  the  discovery  rule  offers 
a  better  guideline  to  courts  to  determine  when  a  cause  of  action 
accrues  in  an  action  of  tort  for  defects  arising  out  of  improve- 
ments to  real  property.  An  outer  limits  rule  simply  sets  a  limit 
for  commencing  the  action,  which  only  indirectly  touches  upon 
the  accrual  question. 

In  addition  to  this  change  from  an  outer  limits  to  discovery 
rule,  the  legislature  is  asked  to  deal  with  several  additional  fac- 
tual questions  which  might  lead  to  excessive  litigation.  The  first 
proposed  change  is  the  addition  of  the  word  "omission"  in  Para- 
graph "(i)"  of  the  bill.  This  is  a  significant  change  since  it 
clearly  adds  tort  liability  for  nonfeasance.  Massachusetts  has 
been  slow  to  incur  tort  liability  for  nonfeasance.  The  next  pro- 
posed change  is  the  specific  categorization  of  those  classes  of 
people  who,  in  fact,  are  liable.  An  additional  change  is  a  spe- 
cific listing  of  those  types  of  injuries  to  both  real  and  personal 
property  which  are  encompassed  by  the  bill. 
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Section  (2)  of  the  proposed  statute  is  designed  to  strictly  enu- 
merate those  parties  that  might  be  Uable  under  the  provisions  of 
the  statute.  Although  it  adds  a  degree  of  specificity,  it  also 
clears  up  problems  that  might  arise  out  of  questions  as  to 
whether  an  entity  can  sue  or  be  sued.  The  second  clause  starting 
with,  "but  shall  not  include,"  is  designed  to  make  this  statute 
inoperative  against  persons  who  are  in  control  of  the  premises 
upon  which  the  improvements  are  being  made.  However,  this 
does  not  preclude  recovery  against  them  upon  some  other 
theory. 

Section  (3)  changes  the  terms  from  performance  to  "sub- 
stantial completion".  By  defining  what  is  meant  by  "substantial 
completion",  it  takes  away  those  factual  questions  which  might 
arise  as  to  when  the  beginning  of  the  discovery  period  shall 
commence. 

It  is  submitted  that  these  definitional  changes  add  a  greater 
degree  of  specificity  to  the  statute.  However,  the  important 
change  is  as  noted  above,  the  shift  from  outer  limits  to  discovery 
rule.  In  practical  effect  the  change  serves  a  twofold  purpose: 

a)  it  sets  a  definitive  guideline  to  questions  of  accrual,  and; 

b)  it  does  not  really  hinder  the  rights  of  plaintiff  since  his  period 
for  commencing  an  action  is  not  reduced  but  rather  his  period 
for  discovering  the  defect. 

In  addition  to  the  change  of  the  term  of  years  in  which  the 
cause  of  action  must  accrue,  House  Bill  3360  attempts  to 
change  some  deficiencies  in  the  present  statutory  language.  A 
short  summary  of  these  changes  is  necessary  to  effectively  eval- 
uate the  proposed  legislation. 

Section  2B  of  Chapter  260  presently  provides  that  the  accrual 
period  of  six  years  begins  after  the  potential  defendant  performs 
his  services.  Thus,  in  the  case  of  an  architect,  the  six  year  period 
might  be  over  before  the  owner  could  take  occupation  of  the 
structure,  and  would  not  be  subject  to  suit.  This  is  inherently 
unfair  since  one  could  not  discover  the  defect  until  he  actually 
occupied  the  building.  This  kind  of  provision  is  subject  to  con- 
stitutional challenge  since  it  does  not  equally  treat  persons  simi- 
larly situated  in  a  particular  class.  Thus,  the  general  contractor 
would  have  a  greater  chance  for  liability  than  the  designer  or 
architect.  House  Bill  No.  3360  attempts  to  change  this  by  mak- 
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ing  the  four-year  period  run  after  substantial  completion  of  the 
improvement.  The  legislation  attempts  to  define  "substantial 
completion"  so  as  to  eliminate  factual  disputes.  This  change 
appears  to  be  a  necessary  change  to  provide  equal  treatment  to 
all  parties  involved  in  improvements  to  real  property. 

An  additional  change  in  the  wording  of  the  statute  is  to  fur- 
ther enlarge  the  class  of  defendants  by  including  architects, 
engineers,  and  surveyors.  This  grants  the  protective  scope  of  the 
statute  to  more  people  not  only  in  improvements  to  real  prop- 
erty but  in  any  "project  or  other  utilizing  services"  performed  by 
people  in  this  class. 

A  final  change  is  that  the  protection  of  this  statute  does  not 
apply  to  "persons  who  are  in  actual  possession  and  control  .  .  . 
of  any  real  property"  at  the  time  when  the  cause  of  action 
accrues.  The  purpose  of  the  entire  statute  is  to  grant  protection 
to  a  class  of  people  who  "work"  on  such  improvements,  since 
there  must  be  a  time  when  such  people  should  be  protected  from 
suit.  This  type  of  legislation  is  quite  common.  However,  people 
in  control  should  not  be  accorded  this  treatment  since  this  ele- 
ment of  control  and  the  attendant  question  of  causation  contin- 
ues beyond  the  point  when  the  improvements  are  completed. 
This  is  a  realistic  approach. 

The  bill  in  question  does  solve  problems  present  in  the  cur- 
rent statute.  However,  it  must  be  noted  that  it  is  designed  to  give 
a  greater  degree  of  protection  to  those  engaged  in  any  respect, 
in  improvements  to  real  property.  However,  the  policy  argu- 
ments for  granting  such  protection  are  reasonable  and  therefore 
the  new  bill  should  be  recommended  as  a  replacement  to  the 
rather  confusing  current  provisions. 
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(D)     CHILDREN'S  CLAIMS  AGINST  FOSTER  PARENTS 

SENATE  ....    (1973) No.  654 


In  the  Year  One  Thousand  Nine  Hundred  and  Seventy-Three. 


AN  ACT  PROVIDING  INDEMNIFICATION  FOR  CERTAIN  CLAIMS 
AGAINST  PERSONS  CARING  FOR  CHILDREN  PLACED  IN 
THEIR  HOMES  BY  THE  DIVISION  OF  FAMILY  AND  CHIL- 
DREN'S SERVICES  OR  AGENCY  LICENSED  BY  THE  DIVI- 
SION. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives' in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Section  23  of  chapter  11 9  of  the  General  Laws  is  hereby 

2  amended  by  adding  paragraph  H:  — 

3  The    commonwealth    shall    indemnify    any    person    in 

4  whose  home  a  child  has  been  placed  by  the  division  or  by 

5  a  public  or  private  agency  licensed  by  the  department  for 

6  expenses  or  damages  sustained  by  him  by  reason  of  an 

7  action  or  claim  against  him  arising  out  of  his  negligence  or 

8  other  act  of  his  resulting  in  accidental  bodily  injury  to  or 

9  the  death  of  a  child  so  placed  or  in  accidental  damage  to  or 

10  distruction  of  property,  while  acting  in  such  capacity,  and 

1 1  may  indemnify  such  person  for  expenses  or  damages  sus- 

1 2  tained  by  him  by  reason  of  an  action  or  claim  against  him 

1 3  arising  out  of  any  other  acts  done  by  him  while  acting  in 

14  such  capacity;  provided,  in  either  case,  that  such  person 

15  was,  at  the  time  the  cause  of  action  or  claim  arose,  acting 

16  within  the  scope  of  his  responsibility;  and  provided,  fur- 

1 7  ther,  that  the  defense  or  settlement  of  any  action  or  claim 

1 8  for  which  indemnification  is  sought  under  this  section  shall 

19  have  been  made  by  the  attorney  general  or  legal  counsel 

20  for  the  commonwealth  or  department  upon  request  of  the 

2 1  division  or  public  or  private  agency  licensed  by  the  depart- 

22  ment,  or  if  such  request  or  upon  such  employment  fails  or 

23  refuses  to  defend  such  action  or  claim,  by  an  attorney 

24  employed  by  such  person. 
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RESOLVES,  CHAPTER  41  of  1973 


RESOLVE  PROVIDING  FOR  AN  INVESTIGATION  BY  THE  JUDI- 
CIAL COUNCIL  RELATIVE  TO  PROVIDING  INDEMNIFICA- 
TION FOR  CERTAIN  CLAIMS  AGAINST  PERSONS  CARING 
FOR  CHILDREN  PLACED  IN  THEIR  HOMES  BY  THE  DIVI- 
SION OF  FAMILY  AND  CHILDREN'S  SERVICES  OR  AGENCY 
LICENSED  BY  THE  DIVISION. 


1  Resolved,  That  the  judicial  council  be  requested  to 

2  investigate  the  subject  matter  of  current  senate  document 

3  numbered  654,  relative  to  providing  indemnification  for 

4  certain  claims  aginst  persons  caring  for  children  placed  in 

5  their  homes  by  the  division  of  family  and  children's  ser- 

6  vices  or  agency  licensed  by  the  division,  and  to  include  its 

7  conclusions  and  its  recommendations,  if  any,  in  relation 

8  thereto,  together  with  drafts  of  such  legislation  as  may  be 

9  necessary  to  give  effect  to  the  same,  in  its  annual  report  for 
10  the  current  year. 

We  held  this  matter  for  study  in  1974. 

The  type  of  situation  which  might  be  covered  by  the  pro- 
posed bill,  Senate  (1973)  Number  654,  is  demonstrated  by  the 
recorded  facts  in  the  California  case  of  Gillett  vs.  Gillett,  335  P. 
2d  736  (1959).  In  that  case,  Sharon,  an  8-year  old,  was  ulti- 
mately awarded  $30,000  for  injuries  received  as  a  result  of 
"excessive  punishment"  by  her  stepmother,  the  defendant.  The 
facts  were  as  follows: 

"Plaintiff  Sharon  and  her  older  sister  Inette  were  doing  the  sup- 
per dishes;  plaintiff  was  drying;  she  dropped  a  dish  and  it  broke; 
defendant  came  in  from  the  yard  and,  according  to  Inette,  got 
very  upset,  started  yelling  and  screaming  and  swearing  at 
Sharon,  hit  her  in  the  back  with  her  doubled  fists;  Sharon  ran 
into  the  bedroom  and  defendant  followed,  hitting  her  on  the  way 
and  in  the  bedroom;  at  that  place  Sharon  was  between  two  beds 
with  her  face  to  the  wall,  crying  and  screaming,  and  defendant 
kept  hitting  her  in  the  back  with  her  doubled  fists,  sideways. 
This  was  in  the  early  evening  of  June  15,  1953.  The  father 
returned  from  a  fishing  trip  about  midnight.  At  that  time  Sharon 
was  moaning  and  groaning,  pale  and  very  upset.  He  did  not 
sleep  any  that  night.  However  he  did  not  learn  of  the  beating 
until  three  or  four  days  later  when  Sharon's  own  mother  told 
him  about  it.  At  his  suggestion  defendant  took  plaintiff  to  the 
family  doctor  the  next  day  after  the  assault,  the  16th." 
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The  court  said  that  the  stepmother  stood  in  loco  parentis  and 
was  entitled  to  the  same  immunity  that  would  attend  a  natural 
parent,  but  no  greater. 

This  case  also  held  that  while  a  parent  was  not  Uable  to  his 
child  for  negligence,  the  parent  had  no  immunity  with  respect  to 
willful  tort;  and  that  the  parent  may  administer  reasonable  pun- 
ishment with  impunity.  The  case  also  held  that  when  the  parent 
exceeds  the  limits  of  reasonableness  and  does  so  willfully,  he 
commits  a  battery  and  is  civilly  liable  for  the  consequences. 

The  judge  or  jury  must  make  findings  as  to  whether  or  not 
the  punishment  is  excessive  and  whether  or  not  the  act  is  willful. 

In  the  case  of  Gillett  vs.  Gillett,  the  court  says: 

"The  rationale  of  the  cases  refusing  to  extend  immunity  to  the 
parent  for  wilful  or  malicious  torts  against  his  minor  children  is 
that  the  lack  of  such  immunity  does  not  conflict  with  or  inhibit 
reasonable  parental  discipline.  (Citations.)  Preservation  of  the 
parent's  right  to  discipline  his  minor  children  has  been  the  basic 
policy  behind  the  rule  of  parental  immunity  from  tort  liability. 
(Citation.)  Since  the  law  imposes  on  the  parent  a  duty  to  rear 
and  discipline  his  child  and  confers  the  right  to  prescribe  a 
course  of  reasonable  conduct  for  its  development,  the  parent  has 
a  wide  discretion  in  the  performance  of  his  parental  functions, 
but  that  discretion  does  not  include  the  right  wilfully  to  inflict 
personal  injuries  beyond  the  limits  of  reasonable  parental  dis- 
cipline. No  sound  public  policy  would  be  subserved  by  extend- 
ing it  beyond  those  limits.  While  it  may  seem  repugnant  to  allow 
a  minor  to  sue  his  parent,  we  think  it  more  repugnant  to  leave  a 
minor  child  without  redress  for  the  damage  he  has  suffered  by 
reason  of  his  parent's  wilfull  or  malicious  misconduct.  A  child, 
like  every  other  individual,  has  a  right  to  freedom  from  such 
injury." 

In  this  case,  the  8-year  old  child  was  forced  to  undergo  the 
removal  of  one  kidney  because  of  the  damage  done  to  her. 

Subsequently,  in  California,  in  Gibson  vs.  Gibson,  479  P.  2d 
648  (1971),  it  was  held  that  the  right  to  prescribe  a  course  of 
reasonable  conduct  for  the  child  was  not  unlknited  and  the 
young  emancipated  minor  child  may  sue  the  parent  under  cer- 
tain conditions. 

In  the  case  of  the  Commonwealth  vs.  Brasher,  270  N.E.  2d 
389  (1971),  the  statement  is  made  that  the  parents  have  a  duty 
to  support,  provide  for  and  protect  the  children  they  bring  forth. 
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It  is  said  that  a  breach  of  this  duty  is  a  crime  against  society. 
The  court  also  says: 

"To  enable  the  parents  to  discharge  that  responsibility,  the  law 
gives  them  the  custody  of  and  right  of  control  over  their  chil- 
dren. That  carries  with  it  the  power  to  exercise  whatever  author- 
ity is  reasonably  necessary  for  the  purpose,  and  to  make  all 
reasonable  decisions  for  the  control  and  proper  functioning  of 
the  family  as  a  harmonious  social  unit."  .  .  .  "It  permits  the  par- 
ents to  give  reasonable  commands  to  their  children  and  to 
require  the  children  to  obey  those  commands.  The  children  in 
turn  owe  the  parents  an  obligation  to  obey  their  reasonable  and 
lawful  requests  and  commands.  In  short,  the  governing  authority 
for  the  proper  operation,  control  and  discipline  of  the  family 
unit  is  vested  in  the  parents." 

A  person  who  stands  in  loco  parentis  has  in  law  the  same 
rights  as  the  parent  and  also  incurs  the  same  liability  to  the 
child.  Generally  speaking,  the  reasonable  exercise  of  the  paren- 
tal rights  in  order  to  carry  out  the  parental  duty  should  not  give 
rise  to  a  cause  of  action  by  the  child  against  the  person  in  loco 
parentis.  Such  claims  thus  lie  outside  of  the  normal  negligence 
classification.  The  rights  of  the  child  to  sue  a  parent  because  he 
is  injured  in  an  automobile  accident  for  which  the  parent  is  at 
fault  may  possibly  lie  in  one  direction;  but  the  child's  right  to 
sue  the  parent  or  a  person  in  loco  parentis  who  attempts  to 
restrain  that  child  during  an  episode  when  the  child  is  acting  out 
some  severe  emotional  problem  lies  in  quite  the  opposite  direc- 
tion. 

The  law  should  not  sanction  claims  where  the  parent  has 
acted  reasonably,  nor  should  it  protect  the  person  in  loco  paren- 
tis when  such  parent  has  acted  willfuly  or  in  an  unreasonable 
way.  The  test  of  what  is  reasonable  under  all  of  the  circum- 
stances may  be  something  which  a  jury  may  ultimately  have  to 
decide. 

The  proposed  bill  also  speaks  about  the  accidental  damage  to 
or  destruction  of  property.  If  property  of  a  child  is  destroyed  by 
the  willful  act  of  the  person  in  loco  parentis,  or  if  such  property 
is  destroyed  by  some  unreasonable  act  of  such  person  in  loco 
parentis,  and  not  under  circumstances  when  the  child's  property 
is  damaged  or  destroyed  by  the  person  in  loco  parentis  in  the 
discharge  of  a  parental  duty,  some  argument  can  be  made  for 
compensation  for  the  property. 
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Should  the  Commonwealth  indemnify  the  child  if  the  foster 
parent  seizes  and  destroys  a  loaded  revolver  or  a  bag  of  mari- 
juana? 

Should  the  Conmionwealth  indemnify  a  foster  parent  who  is 
determined  to  be  guilty  of  willful  or  malicious  personal  injury 
beyond  the  limits  of  parental  discipline? 

If  a  foster  parent  should  beat  an  8-year  old  child  severely 
enough  to  require  the  removal  of  a  kidney,  should  the  Common- 
wealth indemnify  such  foster  parent? 

The  trend  throughout  the  country  is  to  provide  a  right  of 
action  for  the  child  against  the  parent  in  cases  of  parental 
abuse.  Should  not  this  right  of  action,  so  far  as  it  may  exist,  be 
available  to  the  foster  child  also? 

In  Luster  vs.  Luster,  299  Mass.  480  (1938),  it  has  been  held 
that  an  unemancipated  minor  child  could  not  maintain  a  tort 
action  against  his  father  for  injuries  received  when  the  father 
negligently  backed  his  truck  over  the  plaintiff. 

It  is  said  in  that  case  that  the  court  does  not  determine  if 
there  is  a  distinction  in  cases  of  unintentional  or  malicious 
injury  "especially  if  the  acts  committed  are  in  themselves  such 
as  destroy  the  family  relationship,  which  it  is  the  policy  of  the 
law  to  preserve." 

This  1938  decision  in  Luster  vs.  Luster,  may  some  day  be 
modified  but  if  it  is  modified,  it  is  likely  that  the  court  will  con- 
clude that  a  child  has  a  right  to  recover  for  intentional  or  mali- 
cious injury  sustained  while  the  person  in  loco  parentis 
discharges  a  parental  duty  in  an  unreasonable  way. 

Even  in  the  discharge  of  such  a  duty  in  a  reasonable  way,  it  is 
impossible  to  state  that  such  parent  could  never  be  guilty  of 
some  negligence.  It  seems  inconsistent  with  the  duty  placed 
upon  the  person  in  loco  parentis  to  declare  that  such  person 
does  not  have  some  immunity  from  negligence  suits.  It  is  not 
inconsistent  to  say  that  such  immunity  is  lost  if  the  person  in 
loco  parentis  departs  from  reasonable  standards  applicable  to 
those  in  like  circumstances  or  if  such  person  in  loco  parentis  is 
found  to  be  guilty  of  willful  or  intentional  injury. 

We  do  not  recommend  Senate  (1973)  Number  654. 
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Firm  policy  consistent  with  what  is  stated  here  would  seem  to 
protect  those  foster  parents  who  are  acting  in  good  faith  and 
anything  less  than  this  would  not  protect  the  children  entrusted 
to  their  care. 


158  JUDICIAL  COUNCIL  P.D.    144 

VI.  PROPERTY 

A.  Actions  to  Recover  Land  —  Outmoded  Statutes 

B.  Conveyances  of  Land  by  Business  or  Trade  Names 

C.  Husband's  Liability  for  Debts  of  Wife 


(A)      ACTIONS  TO  RECOVER  LAND  —  OUTMODED 

STATUTES 


HOUSE (1974) No.  1252 


AN  ACT  SIMPLIFYING  LIMITATIONS  OF  ACTIONS  FOR  RECOV- 
ERY OF  LAND. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1.  Sections  14  and  15  of  chapter  189  of  the 

2  General  Laws  are  repealed. 

1  SECTION  2.  Sections  23,  24,  25  and  26  of  chapter  260 

2  of  the  General  Laws  are  repealed. 

1  SECTION   3.   Chapter   238   of  the   General   Laws   is 

2  repealed. 

The  sponsor  of  this  proposed  act  states  that  its  object  is  to 
simpUfy  land  titles  by  eliminating  certain  obsolete  and  redun- 
dant sections  of  the  General  Laws. 

Section  1  of  H.  1252  seeks  to  repeal  Sections  14  and  15  of 
Chapter  189  of  the  General  Laws,  a  chapter  entitled  "Dower 
and  Curtesy." 

Since  Section  1  of  Chapter  189  was  amended  in  1965,  dower 
and  curtesy  apply  only  to  land  owned  by  a  deceased  at  his  death 
and  any  encumbrances  on  the  land  so  owned  take  precedence 
over  any  claim  for  dower  or  curtesy.  Any  claim  for  dower  or 
curtesy  must  be  made  within  six  months  of  the  approval  of  the 
bond  of  an  executor  or  administrator  of  the  deceased's  estate 
and  if  not  so  claimed  is  waived  forever.  If  dower  or  curtesy  is 
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claimed,  the  probate  court  may  assign  it  under  the  provisions  of 
Chapter  189,  Sections  10-13.  Otherwise,  dower  and  curtesy  are 
abolished. 

As  the  statutory  provisions  for  a  husband  and  wife  are  in 
most  instances  far  more  generous  than  is  a  claim  for  dower  and 
curtesy,  there  has  been  little  or  no  use  made  of  them.  While  it 
may  well  be  that  both  dower  and  curtesy  should  be  abolished, 
this  bill  does  not  seek  to  do  this  but  merely  attempts  to  cut  out 
some  of  the  more  unimportant  appendages  to  dower  and  cur- 
tesy. 

Section  14  is  a  special  statute  of  limitation  for  widows  and 
widowers  and  Section  15  provides  that  a  widow  evicted  from  a 
piece  of  land  assigned  to  her  as  dower  may  get  other  land  to  take 
the  place  of  land  so  assigned  in  the  event  of  such  eviction.  These 
sections  are  of  little  or  no  importance  and  should  be  repealed. 
Section  21  of  Chapter  260  would  seem  to  make  adequate  provi- 
sions for  a  statute  of  limitation  to  take  the  place  of  Section  14. 

Section  2  of  H.  1252  seeks  to  repeal  Sections  23-26  inclusive 
of  Chapter  260.  Sections  21  and  22  define  the  twenty-year  limi- 
tation for  bringing  an  action  to  recover  land.  The  refinements 
and  consequent  extensions  of  the  twenty-year  statute  encom- 
passed in  Sections  23,  24,  25  and  26  would  appear  to  be  unnec- 
essary in  this  day  and  age.  For  example.  Section  24  provides  for 
recovery  upon  the  disseisin  of  a  Corporation  Sole,  a  most  unlike- 
ly event.  Section  27,  omitted  from  the  sections  sought  to  be  re- 
pealed by  the  sponsor,  would  likewise  appear  to  be  unneeded. 

Section  3  of  H.  1252  provides  for  the  outright  repeal  of  the 
whole  of  Chapter  238  of  the  General  Laws,  entitled  "Writs  of 
Dower."  The  probate  court  procedure  set  forth  in  Chapter  189, 
Sections  10-13  would  seem  to  adequately  protect  any  spouses 
interests  and  provide  the  necessary  machinery  for  enforcing 
these  rights.  Chapter  238  could  be  repealed  without  being 
missed. 

We  recommend  the  repeal  of  Chapter  189,  Sections  14  and 
15,  the  repeal  of  Chapter  260,  Sections  23,  24,  25,  26  and  27 
and  the  repeal  of  Chapter  238  of  the  General  Laws. 
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HOUSE (1974) No.  1253 


AN  ACT  TO  FACILITATE  CONVEYANCE  OF  LAND. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 


1  CHAPTER  1 84  of  the  General  Laws  is  hereby  amended 

2  by  adding  after  Section  1  the  following  section:  — 

3  Section  1  A.     Deeds,  assignments  and  all  instruments  in 

4  writing  creating  estates,  interests,  mortgages  or  liens  on 

5  land  or  in  mortgages  of  or  liens  on  land  may  be  made  to  or 

6  executed  by  any  person,  partnership,  trust,  association  or 

7  legal  entity  of  any  kind  by  his  or  its  legal  name  or  by  a 

8  business,  trade  or  professional  name  adopted  by  the  per- 

9  son,  partnership,  trust,  association  or  legal  entity. 


(B)      CONVEYANCES  OF  LAND  BY  BUSINESS  OR  TRADE 

NAMES 

While  it  might  be  considered  somewhat  overly  attentive  to 
detail  we  are  unable  to  recommend  this  bill  but  have  retained  it 
for  more  consideration.  It  would  speed  up  the  mechanics  of 
transfer  of  property  if  the  parties  could  use  a  trade  name  or 
business  or  "professional  name"  adopted  by  them.  Our  concern 
is  that  it  would  cause  all  kinds  of  problems  in  the  public 
records.  If  the  original  deed  seemed  to  convey  the  property  to 
the  Zeno  Z.  Zweibach  Corporation,  and  it  had  a  trade  name  of 
"Alpha  Cola",  it  would  be  chaos  if  the  deed  from  the  corpora- 
tion was  given  in  the  name  "Alpha  Cola"  without  reference  to 
the  name  in  which  title  was  taken.  More  confusing  would  be  a 
deed  to  Myles  Malumphy  who  had  a  stage  name  of  Rosario 
Oratorio.  We  can  appreciate  that  there  are  some  cases  where  a 
rose  is  a  rose  by  any  other  name  but  the  facilitation  of  convey- 
ances can  not  be  accomplished  at  the  cost  of  confusion  in  the 
records.  It  seems  further  that  more,  not  less,  documentation 
might  be  needed  to  indicate  that  a  deed  from  a  certain  grantor 
named  in  the  records  was  really  a  deed  from  someone  else.  We 
also  wonder  who  would  acknowledge  certain  deeds  and  whether 
or  not  the  acknowledgement  of  a  person  or  firm  in  a  name  not 
the  legal  name  of  such  person  or  firm  would  be  valid. 
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For  the  time  being  we  suggest  that  this  bill  does  not  require 
immediate  action  to  surmount  an  otherwise  insurmountable 
problem. 


(C)      HUSBAND'S  LIABILITY  FOR  DEBTS  OF  WIFE 

HOUSE (1974) No.  5224 


AN  ACT  RELIEVING  A  HUSBAND  OF  LIABILITY  FOR  DEBTS 
INCURRED  BY  HIS  WIFE  IN  THE  CONDUCT  OF  HER  OWN 
BUSINESS. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1 .  Section  9  of  chapter  209  of  the  General 

2  Laws,  as  appearing  in  the  Tercentenary  Edition,  is  hereby 

3  amended  by  striking  out,  in  lines  two  and  three,  the  words: 

4  —  "except  as  provided  in  the  following  section". 

1  SECTION  2.  Section  ten  of  said  chapter  two  hundred 

2  and  nine  is  hereby  repealed. 

Relieving  Husbands  of  Liability  for  Debts  of  Wives  Incurred 

in  Business 

Present  law  in  G.L.  Chapter  209  Section  10  requires  that  if  a 
married  woman  desires  to  engage  in  business  on  her  own  sepa- 
rate account,  she  shall  file  a  certificate  in  the  office  of  the  city 
or  town  clerk. 

If  the  certificate  is  not  filed  the  creditors  of  the  husband  can 
attach  personal  property  of  the  business  and  such  property  may 
be  seized  after  judgment  on  an  execution  against  the  husband. 
In  addition,  the  husband  is  liable  on  all  contracts  which  are 
made  by  the  wife  in  the  prosecution  of  her  business  to  the  same 
extent  as  if  the  husband  made  those  contracts  in  his  own  right. 

It  is  proposed  to  repeal  Section  10. 

We  oppose  the  outright  repeal  of  Section  10.  Some  concern 
ought  to  be  shown  for  the  creditors  who  become  involved  with 
the  wife  who  seeks  to  conduct  her  own  business.  The  procedure 
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to  be  followed  is  simple  indeed  and  inexpensive.  Fairness  seems 
to  require  that  unless  the  husband  wishes  to  remain  liable  for  his 
wife's  business  debts,  he  should  require  her  to  file  the  certificate 
for  his  own  protection.  Creditors  should  be  able  to  insist  that 
credit  is  extended  in  reliance  on  the  husband's  ability  to  pay  in 
the  absence  of  a  publicly  recorded  certificate  that  the  husband  is 
not  liable  for  such  contracts  as  his  wife  might  make. 

There  must  be  a  balance  of  all  interests  here  not  merely  the 
interests  of  the  husband  and  the  wife.  The  repeal  of  this  statute, 
which  was  meant  for  the  protection  of  third  parties,  is  not  indi- 
cated. Legislation  might  be  proposed  which  would  require  credi- 
tors to  obtain  the  consent  of  the  husband  before  he  was  exposed 
to  liability  in  these  cases.  This  is  the  normal  business  practice 
and  protects  all  concerned. 
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VII.  SPECIAL  STUDIES 

A.  Criminal  Offender  Record  Information  (CORI) 

B.  The  General  Court  and  Witness  Immunity 

C.  Conflict  of  Interest  Amendment 


(A)      CRIMINAL  OFFENDER  RECORD  INFORMATION 

(CORI) 


HOUSE (1974) No.  843 


AN  ACT  AUTHORIZING  THE  CRIMINAL  HISTORY  BOARD  TO 
DISSEMINATE  CRIMINAL  RECORD  INFORMATION  BY 
ADMINISTRATIVE  REGULATION. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Chapter  6,  Section   172  as  most  recently  amended  by 

2  Chapter    805    of  the    Acts    of    1972    is    hereby   further 

3  amended  by  adding  at  the  end  of  the  first  paragraph  the 

4  following:  — 

5  (c)  and  such  other  agencies  as  the  Board  may  authorize 

6  by  administrative  regulation. 


HOUSE (1974) No.  1616 


AN  ACT  RELATIVE  TO  THE  DISSEMINATION  OF  CRIMINAL 
RECORDS. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Section  175  of  chapter  6  of  the  General  Laws  as  most 

2  recently  amended  by  chapter  805  of  the  Acts  of  1972  is 

3  hereby  further  amended  by  adding  after  the  first  sentence 

4  the  following  language:  — 

5  "The  agency  upon  request  of  the  individual  shall  supply 

6  a  validated  copy  of  such  information,  or  if  practicable,  val- 
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7  idate  a  copy  prepared  by  the  individual"  so  that  the  first 

8  paragraph  of  said  section  reads  as  follows: 

9  Each  individual  shall  have  the  right  to  inspect,  and  if 

10  practicable,  copy,  criminal  offender  record  information 

1 1  which  refers  to  him.  The  agency  upon  request  of  the  indi- 

12  vidual  shall  supply  a  validated  copy  of  such  information.  If 

1 3  an  individual  believes  such  information  to  be  inaccurate  or 

14  incomplete,  he  shall  request  the  agency  having  custody  or 

15  control  of  the  records  to  purge,   modify  or  supplement 

1 6  them.  If  the  agency  declines  to  so  act,  or  if  the  individual 

17  believes  the  agency's  decision  to  be  otherwise  unsatisfac- 

18  tory,  the  individual  may  in  writing  request  review  by  the 

19  council.  The  council  shall,  in  each  case  in  which  it  finds 

20  prima  facie  basis  for  complaint,   conduct  a  hearing  at 

21  which  the  individual  may  appear  with  counsel,  present 

22  evidence,  and  examine  and  cross-examine  witnesses.  Writ- 

23  ten  findings  shall  be  issued  within  sixty  days  of  receipt  by 

24  the  council  of  the  request  for  review.  Failure  to  issue  find- 

25  ings  shall  be  deemed  a  decision  of  the  council.   If  the 

26  record  in  question  is  found  to  be  inaccurate,  incomplete  or 

27  misleading,  the  council  shall  recommend  to  the  board  that 

28  the  record  be  appropriately  purged,  modified  or  supple- 

29  mented  by  explanatory  notation.  Notification  of  the  coun- 

30  cil's  recommendation  and  subsequent  orders  by  the  board 

3 1  to  delete,  amend  or  supplement  the  records,  shall  be  dis- 

32  seminated  by  the  board  to  any  individuals  or  agencies  to 

33  which  the  records  in  question  have  been  communicated,  as 

34  well  as  to  the  individual  whose  records  have  been  ordered 

35  so  altered  within  ten  days  of  receipt  of  the  council's  recom- 

36  mendation.  Failure  of  the  board  to  act  shall  be  deemed  a 

37  decision  of  the  board. 


HOUSE (1974) No.  1617 


AN  ACT  FURTHER  DEFINING  CRIMINAL  OFFENDER  RECORD 
INFORMATION. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Section  1 67  of  chapter  6  be  further  amended  by  adding 

2  to  the  definition  of  "criminal  offender  record  information" 

3  the  following  language  .  .  . 

4  Nor  shall  it  include  the  records  of  the  individual  courts 

5  of  the  Commonwealth  maintained  in  those  courts. 
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HOUSE (1974) No.  2968 


AN  ACT  RELATIVE  TO  INDIVIDUALS  WITH  CRIMINAL 
OFFENDER  RECORD  INFORMATION  AUTHORIZING  CER- 
TAIN PERSONS  AND  ORGANIZATIONS  ACCESS  TO  SUCH 
RECORDS. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Section  175  of  chapter  6  of  the  General  Laws  is  hereby 

2  amended  by  inserting,  after  the  first  paragraph  thereof,  the 

3  following  paragraph:  — 

4  Each  individual  shall  have  the  right  to  authorize  access, 

5  on  the  basis  of  informed  consent,  to  criminal  offender 

6  record  information  which  relates  to  him  to  individuals  and 

7  public    and    private    agencies    and    organizations   which 

8  (a)  provide  rehabilitative  services  to  the  individual  in  the 

9  areas  of  housing,  residential  treatment,  education,  training, 

10  employment,  counseling,  or  medical  care  and  b)  have  been 

1 1  certified  by  the  board,  prior  to  authorization,  upon  recom- 

12  mendation  by  a  criminal  justice  agency  having  jurisdiction 

13  or  supervision  over  the  individual.  The  board  shall  pro- 

14  mulgate  regulations  to  ensure  that  consent  to  such  access  is 

15  informed  and  not  coerced  and  to  govern  the  appropriate 

1 6  nature  and  extent  of  such  access. 


HOUSE (1974) No.  3748 


AN   ACT   ALLOWING   PUBLIC   INSPECTION   OF   RECORDS   OF 
DELINQUENCY  CASES. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  CHAPTER  1 1 9  of  the  General  Laws  is  hereby  amended 

2  by  striking  out  section  60A,  as  appearing  in  section  1  of 

3  chapter  174  of  the  Acts  of  1938,  and  inserting  in  place 

4  thereof  the  following  section:  — 

5  Section  60 A.  The  records  of  the  court  or  the  superior 

6  court  on  appeal  in  all  cases  of  waywardness  or  delinquency 

7  arising  under  sections  fifty-two  to  fifty-nine,   inclusive, 

8  shall  not  be  withheld  from  public  inspection. 
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Discussion 

The  "Criminal  Offender  Record  Information  System" 
(CORI)  under  G.L.  Chapter  6  sections  167-178  is  operated  by 
the  Criminal  History  Systems  Board  representing  criminal  jus- 
tice agencies  and  charged  with  the  duty  to  promulgate  regula- 
tions regarding  the  collection,  storage,  dissemination  and  usage 
of  criminal  offender  record  information. 


The  "MCIC" 

"Criminal  Record  Information"  which  is  defined  in  section 
167  consists  of  records  and  data  compiled  by  criminal  justice 
agencies  for  purposes  of  identifying  criminal  offenders.  The 
information  may  consist  of  a  summary  of  arrests,  pre-trial  pro- 
ceedings, and  disposition  of  criminal  charges  including  sentenc- 
ing, incarceration,  rehabilitation  and  release. 

The  object  is  to  store  all  this  data  in  a  computer.  The 
"MCIC"  is  the  Massachusetts  Criminal  Information  Computer 
and  there  is  an  "NCIC"  or  National  Criminal  Information  Com- 
puter. Through  quite  sophisticated  connecting  devices  (pre- 
suming official  cooperation)  it  is  possible  for  any  criminal 
justice  agency  —  a  police  department  for  example  —  to  connect 
with  the  MCIC  and  to  instantly  obtain  all  the  information  on  a 
subject  even  while  at  the  scene  of  a  crime.  By  national  and  inter- 
state connections,  such  information  can  be  tapped  by  other 
criminal  justice  agencies  across  the  country  and  by  the  FBI. 

The  Access  Question 

Who  should  have  access  to  this  information?  Certainly  not 
the  neighbors  or  the  collection  agencies  or  persons  with  some 
nefarious  purpose.  In  section  172  the  statute  provides:  — 

"Criminal  Offender  record  information  shall  be  disseminated, 
whether  directly  or  through  any  intermediary,  only  to  (a)  crimi- 
nal justice  agencies  and  (b)  such  other  individuals  as  are  author- 
ized access  to  such  records  by  statute." 

The  first  bill  we  were  asked  to  consider  is  House  Bill  No.  843 
of  1974  which  would  add  to  the  classes  now  authorized  to 
receive  the  CORI:  — 

"(c)  and  such  other  agencies  as  the  Board  may  authorize  by 
administrative  regulation." 
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We  OPPOSE  this  bill  and  this  move  to  give  unlimited  author- 
ity to  the  Criminal  History  Systems  Board  to  decide  who  will  be 
allowed  to  have  access  to  criminal  record  information. 

We  think  it  is  unwise  to  ask  the  General  Court  to  delegate  to 
some  executive  agency  the  power  to  decide  to  whom  this  infor- 
mation can  be  given. 

The  intention  is  that  it  be  used  to  deal  with  criminals,  to  pre- 
vent crime,  to  apprehend  offenders,  and  to  make  appropriate 
judicial  dispositions  of  criminal  cases.  It  was  not  intended  to  be 
used,  for  example,  to  collect  taxes,  enforce  the  laws  regulating 
the  professions,  or  the  like. 

The  Criminal  History  Systems  Board  already  has  too  much 
discretionary  power  regarding  criminal  record  information,  and 
its  extreme  difficulty  encountered  in  proposing  regulations 
acceptable  to  all  concerned  leads  us  to  the  conclusion  that  the 
General  Court  should  establish  some  further  principles  in  this 
area. 

On  February  27,  1974  the  Board  p  -^mulgated  some  pro- 
posed regulations  which  were  never  adoptt  d.  On  November  6, 
1974  the  Board  proposed  a  new  set  of  regulations  containing 
the  substance  of  the  first  proposal  with  some  variations.  Public 
hearings  were  held  on  both  versions  of  the  regulations.  The 
Board  discussed  the  regulations  during  the  course  of  12  meet- 
ings from  May  through  October  1974. 

Like  other  regulations  of  executive  agencies,  the  Board  has 
interpreted  the  statute  and  injected  its  own  view  of  its  meaning. 

Interesting  changes  in  the  two  sets  of  regulations  have  devel- 
oped. 

Section  1.10  of  the  new  regulations  deals  with  the  conversion 
and  removal  of  arrest  entries  without  subsequent  court  activity. 
This  proposal  suggests  that  no  criminal  offender  record  infor- 
mation should  be  converted  from  manual  to  computerized  form 
where  there  is  no  subsequent  court  activity  on  a  nonguilty  dis- 
position. This  is  a  direct  reversal  of  the  position  taken  in  the 
earlier  regulations  which  authorized  transfer  to  computer  but 
limited  access  to  the  information  by  keeping  it  off  the  on-line 
computer.  From  discussions  at  the  hearings,  it  seems  that  this 
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shift  was  due  to  the  fact  that  such  information  has  very  low  pro- 
bative value  and  also  may  cause  considerable  harm  to  the  indi- 
vidual. This  indicates  a  trend  toward  limiting  the  types  of 
information  to  be  included  in  the  computer  system. 

A  "nonguilty  disposition"  means  any  criminal  proceeding  in 
which  the  defendant  has  been  found  not  guilty  by  the  court  or 
jury,  or  a  no  bill  has  been  returned  by  the  grand  jury,  or  a  find- 
ing of  no  probable  cause  has  been  made  by  the  court,  or  a  con- 
viction has  been  reversed  on  appeal,  or  an  arrest  not  followed 
by  a  subsequent  court  activity  unless  such  activity  has  been  pre- 
vented for  medical  reasons  or  escape  of  the  individual. 

Under  the  regulations  there  would  be  a  report  "no  record"  in 
the  case  of  such  nonguilty  dispositions. 

A  second  controversial  change  is  in  Section  1.16  dealing  with 
the  restriction  of  CORI  regarding  inactive  felons  and  misde- 
meanants. In  felony  crimes,  if  a  fifteen  year  period  elapses  from 
the  time  of  disposition  and  the  individual  has  not  been  con- 
victed of  any  criminal  offense  for  the  preceding  ten  year  period 
then  the  information  would  be  removed  from  on-line  computer 
access.  For  misdemeanors,  the  period  of  time  is  ten  years  from 
date  of  disposition  and  ten  years  proceeding  without  any  crimi- 
nal conviction.  This  marks  a  significant  change  from  the  earlier 
regulations  since  Section  1.16  required  removal  of  CORI  from 
on-line  access  and  dissemination  if,  in  the  case  of  convicted  fel- 
ons, ten  years  have  passed  without  new  criminal  justice  system 
involvement.  As  for  misdemeanants  the  period  is  five  years. 

The  rationale  for  removing  this  information  is  to  give  reha- 
bilitated offenders  a  second  start. 

Aside  from  these  changes,  all  other  modifications  are  rela- 
tively insignificant,  being  a  change  in  wording  rather  than  policy. 

However,  we  must  recognize  that  after  more  than  a  year  of 
drafting  this  administrative  agency  has  yet  to  come  up  with  a  set 
of  regulations  acceptable  to  all  people.  In  addition  we  must  note 
that  in  neither  of  the  proposed  sets  of  regulations  was  there  any 
opportunity  of  access  granted  to  the  Courts.  It  is  our  position 
that  this  places  too  much  discretionary  control  in  the  hands  of 
the  executive  branch.  Therefore,  we  must  suggest  an  amend- 
ment to  the  original  legislation  whereby  the  CORI  shall  be  dis- 
seminated to  courts  of  competent  jurisdiction  where  interests  of 
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criminal  justice  demand  such  access.  Such  a  provision  is  not 
contained  in  either  the  original  enabling  legislation  or  in  the 
1974  proposed  amendments  to  the  law  contained  in  House  Bill 
5758  (1974).  Such  an  amendment  would  serve  a  twofold  pur- 
pose: a)  to  limit  to  some  extent  the  executive  power;  b)  to  elimi- 
nate the  power  of  the  executive  to  forbid  access  to  the  judicial 
branch. 

The  regulations  of  the  Board  may,  in  fact,  be  a  definitive  con- 
trol on  access  and  dissemination  in  line  with  the  enabling  legis- 
lation. We  do  not  necessarily  quarrel  with  the  regulations  but 
rather  with  the  legislative  grant  to  the  executive  of  such  unlim- 
ited power  in  such  a  sensitive  area.  Therefore,  it  is  our  recom- 
mendation that  new  legislation  be  drafted  to  limit  this  power  in 
the  executive  branch.  Access  by  the  judicial  branch  would  be  a 
positive  step  in  that  direction.  The  proposed  amendments  to  the 
law  do  not  in  any  way  limit  executive  power  but  rather  may 
increase  that  power  by  eliminating  the  advisory  committee  to 
the  Criminal  History  Systems  Board.  This  removed  any  check 
on  the  power  of  this  administrative  agency. 

According  to  the  regulations  the  Board  decides  whether  or  not 
an  agency  is  a  "criminal  justice  agency",  and  even  purports  to 
give  access  to  non-criminal  justice  agencies  which  have  a  sim- 
ilar function  and  can  show  a  need  for  access. 

The  Board,  by  its  own  regulations  which  are  subject  to  change 
without  much  trouble,  has  prepared  its  own  sailing  directions, 
charted  its  own  course,  and  made  its  own  rules.  Left  to  its  own 
devices  without  judicial  and  legislative  supervision  and  partici- 
pation, the  future  is  so  uncertain  as  to  require  constant  oversight. 

Interestingly  enough  the  Board  by  Regulation  3.16  "Person- 
nel security"  seems  to  require  more  of  an  investigation  of  its 
own  potential  employees  and  contractors  assigned  to  CORI  than 
would  be  available  to  other  highly  sensitive  agencies  under  CORI. 

We  do  not  conceive  that  it  was  intended  by  the  General 
Court  that  a  Massachusetts  judge  would  not  be  a  "criminal  jus- 
tice agency".  Clearly  a  judge  is  engaged  in  "adjudication"  and 
as  such  appears  to  be  a  "criminal  justice  agency". 

We  point  out  that  if  the  Board  has  or  claims  to  have,  or 
actually  operates  in  such  a  way  as  to  use  the  power  to  keep  the 
background  of  an  individual  from  the  court  at  the  time  of  an 
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adjudication,  (after  the  verdict  or  finding)  the  judge  fails  to  be 
given  the  whole  picture  of  the  individual. 

Courts  and  judges  are  "criminal  justice  agencies". 

Is  it  the  intention  of  the  General  Court  to  allow  the  executive 
branch  to  advise  the  judicial  branch  there  is  "No  Record"  when 
for  various  reasons  of  privacy  certain  information  is  being  with- 
held? This  is  what  the  existing  law  and  regulations  now  have 
brought  about. 

To  remove  any  doubts  which  might  exist  we  recommend  the 
following  draft  act:  — 

1975  DRAFT  ACT 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Section  1:  Section    172  of  Chapter  6  of  the  General 

2  Laws  as  most  recently  amended  is  hereby  further  amended 

3  by  adding  after  the  first  sentence  the  following:  — 

4  Criminal  record  information  shall  be  disseminated  to  a 

5  judge  of  any  court  of  the  commonwealth  upon  request  of 

6  such  judge.  Such  judge  shall  have  direct  access  to  all  infor- 

7  mation  contained  in  the  criminal  record  information  sys- 

8  tem  including  criminal  record  information  removed  from 

9  on-line  access  and  dissemination,  and  including  all  data  in 

10  abstract  or  line  entry  form  or  any  other  information  or 

1 1  data  in  the  system  whether  in  manual,  computerized,  or 

12  any  other  form. 

13  Section  2:  Section   172  of  Chapter  6  of  the  General 

14  Laws  as  most  recently  amended  is  hereby  further  amended 

15  by  adding  the  following: — 

16  Access  to  criminal  record  information  which  has  been 

1 7  sealed  or  restricted  pursuant  to  statute  shall  be  permitted  if 

18  the  court  issues  an  order  or  access  warrant  directing  dis- 

19  semination  of  such  sealed  or  restricted  information. 

20  Such  information  shall  not  be  disseminated  to  a  criminal 

2 1  justice  agency  or  other  than  to  the  judge  who  issues  such 

22  order  or  access  warrant  unless  there  is  a  finding  by  the  court 

23  that  such  access  is  imperative  for  purposes  of  the  responsibili- 

24  ties  of  such  criminal  justice  agency  in  the  administration  of 

25  criminaljustice,  and  afinding  by  the  court  that  the  information 

26  sought  to  be  obtained  is  not  reasonably  available  from  any 

27  other  source  or  through  any  other  method. 
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28  Section  3:  Chapter  6  of  the  General  Laws  is  hereby 

29  amended  by  adding  the  following  section  after  Section 

30  172:  — 

31  172A  Criminal  Offender  Record  Information  may  be 

32  used  for  a  purpose  not  related  to  criminal  justice  if  such 

33  use  is  expressly  authorized  by  a  court  order. 

The  Right  of  the  Individual  to  his  Record 

House  1616  of  1974  would  add  the  following  sentence  to  Sec- 
tion 175  of  Chapter  6:  — 

The  agency  upon  request  of  the  individual  shall  supply 
a  validated  copy  of  such  information,  or  if  practicable, 
validate  a  copy  prepared  by  the  individual." 

The  individual  now  has  the  right  to  inspect  his  own  record  and 
request  a  purge  of  incorrect  or  incomplete  information. 

The  latest  regulations  (3.2  to  3.9)  do  not  permit  copies  to  be 
made  by  the  individual  but  do  permit  notes  to  be  taken  by  the  in- 
dividual and  permit  him  to  have  an  edited  version  of  the  record 
pertaining  to  him  with  "all  personal  identifying  information" 
removed. 

There  is  a  feeling  on  the  part  of  at  least  one  person  connected 
with  CORI  that  the  statute  now  prevents  an  individual  from  being 
"coerced  to  give  a  copy  of  his  record  to  an  unauthorized"  agency 
or  individual.  The  document  now  obtainable  does  not  even  name 
the  individual  and  only  he  can  really  know  that  it  is  authentic. 

The  form  of  House  No.  1616  is  not  acceptable  in  that  it  brings 
about  uncertainty  and  inconsistency.  We  do  not  recommend  its 
enactment  in  this  form.  If  a  person  is  to  be  given  a  right  to  a  "val- 
idated" copy  of  information  concerning  him,  the  entire  section 
175  ought  to  be  amended. 

In  a  general  way  we  support  the  concept  that  an  individual 
ought  to  be  able  to  obtain  some  official  information,  if  this  is  his 
need,  as  to  his  criminal  offender  record  information.  Whether 
this  official  report  ought  to  be  limited  in  order  to  protect  the  in- 
dividual from  being  coerced  into  providing  others  with  data  is 
something  to  consider. 

As  the  form  of  House  1 6 1 6  is  not  appropriate,  we  can  not  en- 
dorse this  particular  bill  but  we  do  recommend  some  sort  of  of- 
ficial document  designed  to  protect  the  privacy  of  the  individual 
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which  would  be  available,  upon  due  application  by  the  person 
concerned,  to  indicate  the  state  of  the  record.  If  for  example  a 
person  had  committed  a  crime  many  years  ago  and  the  record 
was  sealed,  or  if  it  was  thought  a  person  had  committed  offenses 
and  been  convicted,  and  such  was  the  case,  an  official  record 
might  be  very  beneficial  to  the  individual.  For  this  reason  we 
recommend  legislation  in  this  area. 

Public  Records  —  Court  Files 

House  No.  1617  of  1974  would  clarify  some  uncertainties 
which  have  existed.  It  would  provide  that  CORI  does  not 
include  records  of  the  individual  courts  of  the  Commonwealth 
maintained  in  those  courts. 

If  there  is  a  criminal  record  of  John  Doe  at  the  Somerville 
District  Court  showing  him  convicted  of  housebreaking  in  1973, 
such  a  record  is  not  part  of  CORI  and  may  be  disseminated  to 
anyone  who  requests  it. 

We  must  preserve  the  freedom  of  the  press. 

By  an  opinion  of  the  Attorney  General  such  individual  case 
records  were  declared  outside  the  CORI  system. 

In  the  proposed  regulations  of  the  Criminal  History  Board,  it 
is  provided:  — 

"1.2   Public  records  da ta 

CORI  shall  not  include  public  records  and  data  subject  to 
disclosure  under  public  record  statutes,  orders  or  regula- 
tions if  such  records  and  data  are  limited  to  information 
concerning  a  single  criminal  justice  proceeding  within  one 
criminal  justice  agency  and  contain  no  CORI  relating  to 
any  other  criminal  justice  proceedings." 

The  regulation  is  in  the  proper  spirit,  at  least.  Some  individ- 
ual case  records  might  become  criminal  record  information 
(CORI)  under  the  definition  of  the  regulation  since  the  indict- 
ment or  complaint  might  refer,  in  the  case  of  a  habitual  crimi- 
nal, to  previous  offenses  such  as  book-making  or  gambUng  or 
even  larceny.  Thus  the  regulation  is  bad  on  its  face  and  should 
be  re-worked. 

We  believe  the  plain  meaning  and  spirit  of  House  1617  is 
what  the  General  Court  had  intended.  We  recommend  it. 
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Delegation  of  the  Right  of  Inspection 

House  2968  of  1974  would  permit  an  individual  to  delegate 
to  a  social  worker  (apparently)  the  right  to  inspect  his  CORI 
material.  While  the  draftsman  of  the  bill  has  been  very  careful 
to  insist  that  this  access  is  not  coerced,  we  are  opposed  to  this 
delegation  concept  other  than  delegation  to  counsel  for  the  indi- 
vidual. 

Section  3.6  of  the  latest  proposed  regulations  of  the  Board 
properly  limit  the  right  of  inspection  to  the  individual,  his  attor- 
ney, or  the  authorized  agent  of  his  attorney  which  agent  must  be 
an  attorney  with  "a  sworn  written  authority". 

The  obvious  purpose  of  this  regulation  is  to  be  sure  that  if  an 
agent  does  inspect  the  records  with  permission,  he  is  under  the 
obligation  of  a  lawyer  to  keep  the  information  in  confidence. 

House  2968  of  1974  is  ill-advised. 

Publicity  of  Juvenile  Records 

House  No.  3748,  which  was  referred  to  us  along  with  bills 
pertaining  to  CORI  appears  to  call  for  making  juvenile  case 
records  available  to  the  public. 

By  way  of  information,  the  proposed  regulations  of  CORI 
state  in  section  1.4:  — 

"Exclusive  of  Juvenile  Data 

CORI  shall  include  information  concerning  a  person  who  is 
under  the  age  of  seventeen  years,  if  and  only  if  that  person  is 
both  adjudicated  and  receives  a  disposition  as  an  adult." 

We  are  unable  to  discover  why  it  would  be  socially  useful  to 
publicize  the  records  of  juveniles.  Such  records  are  maintained 
for  the  benefit  of  probation  officers  and  personnel  who  attempt 
to  get  people  back  into  a  productive  life. 

We  can  not  see  that  law  enforcement  agencies  require  public- 
ity of  such  records  to  assist  them  in  their  work  with  juveniles. 

We  utterly  reject  this  proposal. 

The  Art  of  Cross  Examination 

Many  years  ago  it  was  the  tactic  of  some  defense  attorneys  to 
inquire  of  certain  government  witnesses  where  they  had  recently 
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been  living.  Occasionally  the  answer  was  "Cherry  Point"  a 
familiar  name  for  the  Charlestown  State  Prison.  Defense  coun- 
sel might  not  have  the  record  of  conviction  to  impeach  the  gov- 
ernment witness  but  this  resourceful  inquiry  struck  home. 

Under  the  peculiar  features  of  CORI  a  defense  attorney 
employed  by  some  public  agency  such  as  the  Massachusetts 
Defenders  is  a  "criminal  justice  agency"  entitled  to  have  access 
to  the  CORI  while  the  best  private  defense  attorney  is  not  so 
entitled.  This  strange  arrangement  is  quite  absurd. 

If  defense  counsel  has  some  reason  to  suppose  that  the  wit- 
ness for  the  prosecution  against  his  client  has  a  long  criminal 
history,  and  may  be  giving  testimony  with  the  hope  of  a  pardon 
or  parole,  why  should  that  defense  counsel  not  have  the  facts. 

In  the  case  of  Commonwealth  v.  Clark,  1973  A.S.  637,  295 
N.E.  2d  163  (1973)  the  charge  was  second  degree  murder  and 
the  unlawful  carrying  of  a  gun. 

Clark  urged  that  the  trial  court  was  an  error  in  denying  his 
motion  to  direct  the  Commonwealth  to  provide  him  with  crimi- 
nal records  and  probation  records  of  its  witnesses.  The  court 
observed  that  Clark's  motion  "was  not  simply  a  mode  of  discov- 
ery of  the  contents  of  prosecution  files  but  rather  a  request  to 
the  prosecution  to  take  affirmative  action  to  get  these  records." 
Mr.  Smith's  memo  sets  forth  the  ruling  of  the  court,  which  for 
convenience  is  repeated  here: 

"While  it  is  clear  that  the  defendant  is  entitled  to  the  names  of 
the  Commonwealth' s  witnesses,  and  to  access  to  criminal 
records  under  the  direction  of  the  court,  in  our  view  it  is  not 
required  that  the  prosecution  take  affirmative  steps  in  behalf  of 
the  defendants  to  collect  their  criminal  records.  This  burden 
rests  with  the  defendants.  Furthermore,  there  is  no  general  pre- 
trial right  to  see  probation  records  of  witnesses.  Cf.  Common- 
wealth V.  French,  357  Mass.  356,  399,  259  N.E.  2d  195,  A-1, 
A-3."  (Emphasis  suppHed.) 

A  spokesman  for  CORI  recognizes  the  absurdity  of  permitting 
one  kind  of  defense  counsel  to  have  access  which  is  forbidden  to 
another  variety  of  defense  counsel.  His  solution  is  to  deny 
CORI  to  all  defense  counsel.  We  do  not  think  his  suggestion  is 
sound.  How  can  it  be  said  that  a  lawyer  actually  defending  a 
person  on  trial  for  a  crime  is  not  a  "criminal  justice  agency"? 
To  engage  in  semantics  he  or  she  is  at  least  an  agent  of  criminal 
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justice.  We  favor  a  law  requiring  the  CORI  Board  to  furnish 
such  information  to  a  duly  licensed  lawyer  who  can  demonstrate 
that  he  needs  that  information  to  properly  defend  his  client. 

We  recommend  the  following:  — 

1975  DRAFT  ACT 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Chapter    6    of  the    General    Laws,    as    most   recently 

2  amended  is  hereby  further  amended  by  adding  the  follow- 

3  ing:  — 

4  Section  172 B  Upon  motion  by  counsel  for  the  defense 

5  in  any  criminal  case  the  judge  may  issue  an  order  or  access 

6  warrant  giving  defense  counsel  access  to  CORI  to  obtain 

7  criminal  record  information  for  use  for  the  defense  of  his 

8  client  in  the  specific  case  in  which  the  order  or  access  war- 

9  rant  is  sought.  The  names  of  the  witnesses  as  to  whom 

10  access  to  criminal  record  information  is  sought  shall  be 

1 1  stated  in  the  order  or  access  warrant. 

1  Section  172  C  Criminal  record  information  may  be  used 

2  for  a  purpose  not  related  to  criminal  justice  if  such  use  is 

3  expressly  authorized  by  a  court  order  or  Federal  or  Massa- 

4  chusetts  statute.  If  such  use  is  requested  pursuant  to  a  stat- 

5  ute,   the  Attorney  General  of  the   Commonwealth  shall 

6  immediately  determine,  with  regard  to  the  particular  case 

7  or  class  of  cases,  whether  such  use  is  expressly  authorized 

8  by  statute  and  such  determination  shall  be  binding  upon 

9  the  Criminal  History  Board. 


The  Criminal  History  System  Advisory  Committee 
Should  be  Retained 

In  House  No.  5758  the  elimination  of  the  Advisory  Commit- 
tee to  the  Criminal  History  Systems  Board  was  advocated  on  the 
ground  that  it  overlapped  the  work  of  its  own  sub-committee 
which  is  called  the  "Security  and  Privacy  Council"  (Ch.  6  sec. 
170). 

Needless  to  say  a  sub-committee  should  be  eliminated  before 
the  committee  itself,  if  this  is  needful. 
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The  purpose  of  the  Advisory  Committee  established  under 
Section  1 69  is  to  over-see  the  operational  work  of  the  Criminal 
History  Systems  Board  in  order  that  the  Board  does  not  estab- 
lish its  own  empire  and  standing  laws  and  customs.  This  Advi- 
sory committee  would  make  reconmiendations  to  the  Board 
concerning  the  Board's  responibilities  under  the  law  including 
recommendations  concerning  the  regulations  under  which  the 
Board  operates  from  time  to  time.  Secrecy  is  one,  but  only  one 
aspect  of  this  Advisory  Board's  job.  It  is  a  watch-dog  to  see  that 
the  Board  remains  a  servant  and  not  a  master. 

As  indicated  above,  we  do  feel  that  H.  5758  is  an  unchecked 
discretionary  grant  of  power  to  control  access  to  information 
vital  to  an  individual's  right  of  privacy.  By  limiting  access  to  a 
small  category  of  people,  the  legislation  not  only  keeps  the  grant 
to  the  executive  but  even  strengthens  it.  For  example,  in  deline- 
ating the  membership  of  the  Criminal  History  Systems  Board 
the  bill  would  eliminate  the  chief  judges  of  the  District,  Supe- 
rior, and  Supreme  Courts,  thus  increasing  the  number  of  Gover- 
nor appointees  from  a  limited  class  of  people. 

In  addition,  some  language  present  in  the  bill  indicates  that 
additional  "intelligence,  analytical,  and  investigative  reports 
and  files"  would  be  included  in  the  CORI.  We  cannot  agree 
with  this  change  which  was  banned  in  the  original  legislation. 
The  regulations  of  the  Board  stay  nearly  within  the  bounds  of 
the  power  granted  by  the  legislation  and  therefore  it  is  not  the 
regulations  which  should  be  changed  but  rather  the  legislation. 
House  Bill  No.  5758  does  not  help  but  rather  aggravates  the  sit- 
uation. Criminal  intelligence  information  was  not  to  be  con- 
trolled. The  public  must  also  be  protected,  individual  privacy  is 
not  the  only  issue. 

In  conjunction  with  our  discussion  of  the  proposed  regula- 
tions of  the  Criminal  History  Systems  Board,  we  must  determine 
what  affect  pending  congressional  action  may  have  upon  the 
Massachusetts  Law  and  the  attendant  regulations.  On  February 
5,  1974,  a  bill  (S.  2963)  was  proposed  before  the  United  States 
Senate.  Its  purpose  was  "to  protect  the  constitutional  rights  and 
privacy  of  individuals  upon  whom  criminal  justice  information 
and  criminal  justice  intelligence  information  have  been  collected 
and  to  control  the  collection  and  dissemination  of  criminal  jus- 
tice    intelligence     information".     Senate    No.     2963     (1974) 
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"Criminal  Justice  Information  Control  and  Protection  of  Pri- 
vacy Act  of  1974."  The  policy  considerations  behind  this  pro- 
posal are  three-fold:  That  it  is  necessary  and  proper  for 
Congress  to  regulate  the  exchange  of  this  information  due  to  the 
fact  that:  1)  the  misuse  of  a  criminal  justice  information  system 
might  harm  the  due  process  and  privacy  rights  of  individuals; 
2)  such  systems,  for  the  most  part,  are  federally  funded  and  utilize 
interstate  facilities  (the  interstate  commerce  problems);  3)  there 
is  such  a  diversity  of  rules  and  regulations  governing  use.  It  is 
submitted  that  apart  from  definitional  differences  the  proposed 
legislation  is  not  vastly  different  from  the  Massachusetts  Law 
and  the  attendant  regulations.  It  is  important  to  note  that  by  vir- 
tue of  Section  310  (a)  of  the  U.S.  Senate  Bill  "any  State  law  or 
regulation  which  places  greater  restrictions  upon  dissemination 
...  or  which  affords  to  any  individuals,  whether  juveniles  or 
adults,  rights  of  privacy  or  protections  greater  shall  take  prece- 
dence ..."  Until  such  Federal  regulations  may  be  forthcoming 
the  Massachusetts  regulations  are  more  restrictive  on  dissemina- 
tion and  access.  However,  it  is  our  contention  that,  in  fact,  the 
Massachusetts  regulations  place  too  much  control  in  the  execu- 
tive branch  and  the  administrative  agency  thereunder.  There  is 
no  provision  in  the  Massachusetts  regulations  which  clearly 
authorize  a  court,  in  the  person  of  the  presiding  judge,  to  gain 
access  to  the  CORI  system.  Rather,  such  access  is  or  seems  to 
be  at  the  discretion  of  the  Board.  It  is  our  contention  that  the 
U.S.  Senate  bill  does  little  to  curb  the  power  of  the  executive  in 
the  control  of  criminal  justice  information.  Just  as  in  the  case  of 
the  Massachusetts  legislation  it  limits  access  to  the  criminal  jus- 
tice agencies.  All  other  parties  can  gain  access  only  by  permis- 
sion of  the  Federal  Information  Systems  Board.  The  makeup  of 
this  board,  as  in  Massachusetts,  would  consist  primarily  of  peo- 
ple within  the  criminal  justice  system.  It  is  submitted  that  by 
limiting  both  access  and  control  to  a  narrow  class  of  people,  too 
much  power  rests  in  one  element  of  society.  This  makes  the  goal 
of  protecting  privacy  somewhat  difficult,  if  not  impossible.  We 
would  suggest  strong  language  be  used  in  an  amendment  to  this 
bill  whereby  a  judge  can  order  access  to  CORI  when,  for  a  valid 
reason,  justice  will  be  served.  This  will  at  least  check  the  control 
of  this  information  to  some  extent.  Such  a  concern  for  curbing 
executive  power  must  be  obvious  if  this  legislation  is  to  serve  as 
a  model  for  State  laws  and  regulations. 
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A  U.S.  House  Bill,  H.R.  12574  (1974)  "Criminal  Justice 
Information  Systems  Act  of  1974,"  was  considered  by  the  Com- 
mittee on  the  Judiciary.  The  policy  considerations  are  essen- 
tially the  same  as  those  in  the  Senate  bill.  However,  one 
significant  difference  is  that  "(u)se  of  information  in  interstate 
systems  .  .  .  shall  be  governed  solely  by  this  Act  and  implement- 
ing regulations."  This  would  make  federal  law  applicable  to  all 
CORI  transferred  by  computer  link  up  between  states.  Thus,  it 
is  of  great  import  that  such  a  bill  curb  the  executive  power  here- 
tofore discussed.  Some  consideration  is  given  to  this  problem  in 
the  bill  by  granting  an  "access  warrant"  from  a  Federal  or  State 
judge.  However,  there  is  no  language  which  directly  addresses 
the  problem. 

In  conclusion,  the  proposed  regulations  and  the  Massachu- 
setts law  (along  with  the  proposed  amendment)  place  too  much 
power  in  the  hands  of  a  few  people.  The  federal  bills  do  nothing 
to  change  this.  Vital  information  should  not  be  left  to  the  power 
of  the  few  and  new  legislation  is  needed  to  insure  that  this  does 
not  happen.  As  indicated  before,  judicial  access  is  but  one  way 
to  curb  this  power. 

The  new  congress  in  1975  may  make  further  provisions  for 
CORI  which  is  sometimes  termed  "Criminal  Offender  Process- 
ing Information".  The  recommendations  we  make  are  consistent 
with  the  two  major  bills  of  the  93rd  Congress. 

(B)      THE  GENERAL  COURT  AND  WITNESS  IMMUNITY 

HOUSE (1974) No.  1976 


AN  ACT  TO  AMEND  THE  POWER  OF  LEGISLATIVE  COMMIT- 
TEES TO  GRANT  WITNESS  IMMUNITY. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Amend  chapter  3,  section  28  by  striking  the  present  sec- 

2  tion  in  its  entirety  and  substituting  in  its  place  the  follow- 

3  ing:  — 

4  In  the  case  of  any  individual  who  has  been  or  may  be 

5  called    to   testify   or    provide    information   before   either 
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6  branch  of  the  general  court  or  before  a  committee  thereof, 

7  a  Justice  of  the  Superior  Court  may  issue  an  order  requir- 

8  ing  such  testimony  information  which  was  refused  on  the 

9  basis  of  his  privilege  against  self-incrimination,  and  grant- 

10  ing  immunity  from  prosecution  on  account  of  any  such  tes- 

11  timony  or  information,  (or  any  information  directly  or 

12  indirectly  derived  from  such  testimony  or  information), 

1 3  except  a  prosecution  for  perjury,  or  for  otherwise  failing  to 

14  comply  with  the  order.  Such  an  order  to  be  obtained  in 

15  accordance  with  the  following  procedure:  — 

16  The  general  court  or  a  committee  thereof  shall  file  an 

17  application  for  the  order  with  a  Justice  of  the  Superior 

1 8  Court,  and,  at  least  5  days  prior  to  the  date  fixed  for  hear- 

19  ing  upon  said  application,  send  by  certified  mail  or  deliver 

20  a  copy  of  such  application  to  the  attorney  general  and  to 

21  the  district  attorney  in  whose  district  the  witness  resides 

22  and  is  employed.  The  attorney  general  and  the  district 

23  attorney  may  file  appearances  and  have  the  right  to  be 

24  heard  at  the  hearing. 

25  An  affidavit  of  proof  of  service  upon  the  attorney  gen- 

26  eral  and  district  attorney  shall  be  filed  with  the  court. 

27  If,  after  a  hearing,  which  shall  not  be  public,  the  justice 

28  finds  that  the  witness  did  validly  refuse  to  answer  ques- 

29  tions  or  produce  evidence  on  the  grounds  that  such  testi- 

30  mony  or  evidence  might  tend  to  incriminate  him,  that  the 

31  questions  are  germane  to  the  legislative  inquiry,  and  the 

32  granting  of  the  order  is  in  the  public  interest,  he  may  issue 

33  such  order.  The  witness  shall  be  entitled  to  representation 

34  by  an  attorney  at  the  hearing. 

35  A  witness  who  has  been  granted  immunity  shall  be 

36  given  a  certified  copy  of  the  transcipt,  if  he  so  requests,  of 

37  any  testimony  that  he  furnished  in  compliance  with  an 

38  order  of  the  court  to  testify,  and  shall  be  given  a  copy  of 

39  all  documents  he  has  furnished  in  compliance  with  such 

40  order.  A  transcript  of  such  testimony  and  copies  of  said 

41  documents  shall  be  maintained  by  the  Superior  Court,  and 

42  shall  be  available  at  the  request  of  such  witness  in  any  sub- 

43  sequent  proceeding  involving  the  witness. 
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HOUSE (1974) No.  3762 


AN  ACT  PERMITTING  THE  ASSERTION  OF  CERTAIN  CONSTI- 
TUTIONAL RIGHTS  BEFORE  COMMITTEES  OF  THE  GEN- 
ERAL COURT. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Section  twenty-eight  of  chapter  three  of  the  General 

2  Laws  is  hereby  repealed. 

When  a  witness  appears  before  the  General  Court  or  any  com- 
mittee of  the  General  Court,  he  is  entitled  to  assert  his  constitu- 
tional right  not  to  give  evidence  which  might  tend  to  incriminate 
him.  This  constitutional  right  is  guaranteed  by  the  Fifth  Amend- 
ment to  the  United  States  Constitution. 

If  a  potential  witness  believes  that  he  would  be  so  incrimi- 
nated, or  that  there  is  at  least  a  possibility,  he  may  decline  to 
give  his  testimony  or  to  produce  evidence. 

The  General  Court  is  at  this  point  empowered  to  grant  to  this 
witness  a  certain  immunity  from  criminal  prosecution.  The 
existing  statute  reads  as  follows: 

G.L.  Ch.  3  §28.  Self-incriminating  testimony  or  evidence 
before  general  court  or  committee;  prosecution.  A  person 
shall  not  be  excused  from  attending  and  testifying  before  either 
branch  of  the  general  court  or  before  a  committee  thereof  upon 
a  subject  referred  to  such  committee  on  the  ground  that  his  testi- 
mony or  evidence,  documentary  or  otherwise,  may  tend  to  crim- 
inate him  or  subject  him  to  a  penalty  or  forfeiture;  but  he  shall 
not  be  prosecuted  or  subjected  to  a  penalty  or  forfeiture  for  or 
on  account  of  any  action,  matter  or  thing  concerning  which  he 
may  be  required  to  so  testify  or  produce  evidence,  except  for 
perjury  committed  in  such  testimony. 

Under  this  existing  statute,  the  consiitutional  right  of  the  wit- 
ness is  protected  because  the  transaction  on  which  he  gives  evi- 
dence can  not  later  be  the  basis  for  his  incrimination. 

There  are  three  distinct  types  of  Witness  immunity:  — 

1 .  Transaction  Immunity  or  "Absolute  Immunity" 

2.  Use  Immunity  —  Testimony  can't  be  used  directly. 

3.  Use-Derivative-Use    Immunity   —   Prosecution   with   other 
evidence  is  permitted. 
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The  question  raised  by  House  (1974)  No.  1976  is  whether  to 
substitute  No.  3  above  defined  for  No.  1  above  defined. 

Witness  immunity  statutes  must  strike  an  acceptable  balance 
between  a  need  to  gather  information  and  an  individual's  Fifth 
Amendment  rights.  Therefore,  the  statute  must  be  drawn  so  as 
to  be  coextensive  in  scope  with  the  right  against  self-incrimina- 
tion. Before  analyzing  the  scope  of  House  Bill  1976,  we  must 
first  delineate  the  various  types  of  immunity  statutes. 

Transaction  Immunity 

The  first  type  of  statute  is  "transaction"  immunity.  Transac- 
tion immunity  gives  a  witness  absolute  protection  from  any 
event  or  transaction  that  the  witness  is  forced  to  testify  about. 
The  typical  statute  provides  that  a  witness  shall  not  be  prose- 
cuted for  or  on  account  of  any  matter  .  .  .  about  which  he  was 
forced  to  testify.  This  type  of  statute  is  a  direct  response  to  dic- 
tum in  Counselman  v.  Hitchcock,  142  U.S.  547,  586  (1892), 
which  stated  that  in  order  for  an  immunity  statute  to  pass  con- 
stitutional muster,  it  must  provide  "absolute  immunity  against 
future  prosecution  for  the  offense  to  which  the  question  relates." 
However,  Counselman  did  not  specifically  suggest  that  transac- 
tion immunity  was  the  only  kind  that  could  stand  constitutional 
scrutiny.  Congressional  action  did,  however,  reflect  the  belief 
that  transaction  immunity  was  needed  and  this  posture  was  reaf- 
firmed in  subsequent  Supreme  Court  decisions.  See:  Albert  son 
V.  Subversive  Activities  Control  Rd.,  382  U.S.  70,  80  (1965); 
Adams  v.  Maryland,  347  U.S.  179,  182  (1954);  United  States 
V.  Monia,  317  U.S.  424,  428  (1943). 

Use  Imminity 

A  narrower  reading  of  Counselman  is  that  it  stands  for  the 
proposition  that  mere  "use"  immunity  is  not  coextensive  with 
the  scope  of  the  Fifth  Amendment  privilege.  Use  immunity  may 
be  defined  as  affording  a  witness  protection  against  the  use  of 
the  specific  testimony  compelled  under  the  grant  of  immunity 
but  not  preventing  the  use  of  the  testimony  to  search  out  other 
testimony  to  be  used  in  evidence  against  him.  It  is  obvious  that 
such  a  grant  does  not  leave  the  witness  in  the  same  position  as  if 
he  hadn't  testified.  There  has  never  been  a  serious  question  as  to 
the  invalidity  of  this  kind  of  immunity.  After  the  court  reaf- 
firmed the  constitutional  validity  of  transaction  immunity  as 
granting  "absolute  immunity"  in  Brown  v.   Walker,   161  U.S. 
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591,  601  (1896)  this  became  the  model  for  ail  federal  immunity 
statutes  prior  to  18  U.S.C.  §  6002  (1970). 

Although  the  question  of  "absolute  immunity"  remained  un- 
decided until  Kastigar  v.  United  States,  406  U.S.  441  (1972), 
there  were  some  doubts  raised  after  Murphy  v.  Waterfront  Com- 
mission, 378  U.S.  52  (1964).  In  Kastigar  the  court  considered  the 
validity  of  a  statute  granting  a  third  type  of  immunity,  use- 
derivative  use. 

Use-Derivative  Use  Immunity 

The  court  considered  the  language  of  18  U.S.C.  §  6002 
(1970)  which  provides  in  pertinent  part  that  "no  testimony  or 
other  information  compelled  under  the  [court]  order  (or  any 
information  directly  or  indirectly  derived  from  such  testimony 
or  other  information)  may  be  used  against  the  witness  in  any 
criminal  case  .  .  ."  This  language  is  actually  the  essence  of  use- 
derivative  use  immunity  since  it  does  not  "absolutely"  bar  the 
later  prosecution  of  the  testifying  witness  but  simply  prohibits 
the  use  of  the  testimony,  or  any  leads  derived  directly  or  indi- 
rectly from  the  testimony  against  the  witness.  Several  federal 
courts  had  split  over  the  constitutional  validity  of  the  statute. 
See  Bacon  v.  United  States,  446  F.  2d  667  (9th  Cir.  1971).  But 
see  United  States  v.  Cropper,  434  A.  2d  215  (5th  Cir.  1971), 
rev'd,  406  U.S.  952  (1972).  Kastigar,  holding  that  the  "absolute 
immunity"  language  of  Counselman  was  not  binding  authority, 
recognized  that  18  U.S.C.  §  6002  (1970)  did  not  bar  later  prose- 
cution. However,  it  held  that  use-derivative  use  immunity  is  suf- 
ficent  protection  and  that  it  is  coextensive  with  the  scope  of  the 
privilege  against  self-incrimination.  But  see  406  U.S.  at  469 
(Marshall,  J.,  dissenting). 

Thus,  in  light  of  Kastigar,  it  is  correct  to  state  that  a  use- 
derivative  use  statute  is  constitutionally  valid.  However,  before 
analyzing  the  two  Massachusetts  immunity  provisions  we  should 
mention  briefly  the  merits  and  drawbacks  of  a  use-derivative  use 
statute.  On  the  positive  side,  use-derivative  use  does  allow  the 
state  to  prosecute  those  who  testify,  as  long  as  it  affirmatively 
proves  that  the  evidence  it  uses  to  prosecute  is  derived  from  a 
legitimate  source  independent  of  the  compelled  testimony.  How- 
ever, due  to  limited  pretrial  discovery  techniques,  the  witness 
cannot  be  assured  that  the  evidence  used  against  him  is  not 
derived   from   his   compelled   testimony.    See,   e.g.,    FED.    R. 
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CRIM.  P.  16  (B).  A  necessary  extension  of  this  uncertainty 
might  be  that  the  witness  would  prefer  to  face  contempt  charges 
rather  than  to  testify.  However,  it  is  beyond  the  scope  of  our  dis- 
cussion to  posit  a  solution  to  this  problem. 

The  present  Massachusetts  immunity  statute,  Mass.  Gen. 
Laws,  Ch.  3,  §  28,  is  a  transactional  immunity  statute  since  it 
provides  for  an  absolute  bar  against  prosecution  "for  or  on 
account  of  any  action  matter  or  thing  concerning  .  .  .  which  (a 
witness)  may  be  required  to  so  testify".  In  fact,  the  language  of 
the  statute  is  quite  similar  to  the  Compulsory  Tetimony  Act  of 
1893,  Act  of  Feb.  11,  1893,  Ch.  83,  27  Stat.  443,  which  was 
passed  after  the  "absolute  immunity"  language  of  Counselman. 
It  is  submitted  that  the  Massachusetts  statute  followed  the  line 
of  cases  which  read  the  absolute  immunity  language  to  mean 
that  only  transaction  immunity  could  pass  constitutional  muster. 
See  Ullman  v.  United  States,  350  U.S.  422,  440  (1956);  United 
States  V.  Elias,  449  A.  2d  40,  42  (Third  Cir.  1971). 

Kastigar  v.  U.S.  (1972)  did  not  rule  the  transactional  inmiu- 
nity  statute  unconstitutional,  but  rather  simply  stated  that  it  was 
not  the  only  kind  of  valid  immunity.  See:  Tierney  v.  United 
States,  409  U.S.  1232,  1233  (1972).  Therefore,  although  the 
former  statute  was  not  per  se  unconstitutional  it  was  replaced  by 
a  new  statute  (Sec.  6002)  which  would  not  bar  the  federal  gov- 
ernment from  prosecuting  witnesses  on  other  independent  evi- 
dence. 

House  Bill  1976  is  a  use-derivative  use  statute.  It  grants 
immunity  from  prosecution  "on  account  of  any  such  testimony 
...  (or  any  information  directly  or  indirectly  derived  from  such 
testimony  or  information)".  It  is  directly  patterned  after  18 
U.S.C.  §  6002  (See  Appendix)  which  Kastigar  held  to  pass  con- 
stitutional scrutiny.  Leaving  aside  any  practical  or  procedural 
problems  heretofore  raised,  it  is  submitted  that  the  proposed  leg- 
islation is  consonant  with  the  Supreme  Court  ruling  and  is  there- 
fore coextensive  with  the  privilege  against  self-incrimination.  In 
addition,  the  procedural  aspects  contained  in  lines  12-40  are  a 
necessary  part  of  the  statute.  They  allow  a  judge  to  make  a 
determination  as  to  whether  the  order  to  compel  testimony  with 
concommitant  immunity  should  be  granted.  The  provisions  also 
allow  a  witness  to  obtain  a  copy  of  the  transcript,  presumably  to 
assist  in  any  further  determination,  at  later  proceedings,  as  to 
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whether  this  immune  testimony  is  any  way  being  used  against 
him.  These  procedural  safeguards  are  similar  and  even  more 
extensive  than  the  federal  statute.  The  significant  aspect  of  the 
proposed  statute  is  that  it  shifts  from  transaction  to  derivative 
use  immunity.  Since  we  accept  the  ruling  that  use-derivative  use 
is  a  constitutional  substitute  for  Fifth  Amendment  safeguards, 
this  statute  is  well  drawn  and  its  procedures  are  clearly  defined. 
For  another  example  of  a  state  adopting  a  use-derivative  use 
statute  see:  NJ.  Rev.  State.  §  52:  9M-17  (a)  (1970).  In  fact, 
such  a  procedure  by  the  states  was  specifically  approved  in 
Zicarelli  v.  New  Jersey  State  Commission  of  Investigation,  406 
U.S.  472(1972). 

It  is  of  course  for  the  General  Court  to  decide  whether  the 
more  absolute  immunity  of  the  existing  section  28  of  Chapter  3 
is  more  suitable.  We  do  note  that  the  use-derivative-use  provi- 
sions of  the  1970  federal  law  were  in  effect  during  the  hearings 
held  by  the  U.S.  Senate  Select  Committee  on  Presidential  Cam- 
paign Activities  in  1974.  It  is  possible  that  the  absolute  immu- 
nity given  by  the  present  law  is  more  than  the  situation  requires. 

We  recommend  House  (1973)  1976  on  the  basis  of  the  suc- 
cess of  the  federal  counterpart. 

We  do  not  recommend  House  (1973)  No  3762  since  the  lat- 
ter would  repeal  the  present  Section  28  of  Chapter  3.  If  this  law 
is  repealed  a  witness  would  be  ill-advised  not  to  assert  his  consti- 
tutional rights  under  the  Fifth  Amendment,  if  he  found  himself 
in  a  difficult  position. 

Appendix 

The  relevant  section  of  the  federal  law  reads:  — 
Tit.  18  use  A  §  6002.  Immunity  generally 
Whenever  a  witness  refuses,  on  the  basis  of  his  privilege 
against  self-incrimination,  to  testify  or  provide  other  informa- 
tion in  a  proceeding  before  or  ancillary  to  — 

(1)  a  court  or  grand  jury  of  the  United  States, 

(2)  an  agency  of  the  United  States,  or 

(3)  either  House  of  Congress,  a  joint  committee  of  the  two 
Houses,  or  a  committee  or  a  subcommittee  of  either  House,  and 
the  person  presiding  over  the  proceeding  communicates  to  the 
witness  an  order  issued  under  this  part,  the  witness  may  not 
refuse  to  comply  with  the  order  on  the  basis  of  his  privilege 
against  self-incrimination;  but  no  testimony  or  other  informa- 
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tion  compelled  under  the  order  (or  any  information  directly  or 
indirectly  derived  from  such  testimony  or  other  information) 
may  be  used  against  the  witness  in  any  criminal  case,  except  a 
prosecution  for  perjury,  giving  a  false  statement,  or  otherwise 
failing  to  comply  with  the  order. 

Added  Pub.  L.  91-452,  Title  II,  §  201  (a),  Oct.  15,  1970,  84 
Stat.  927. 

(C)      CONFLICT  OF  INTEREST  AMENDMENT 

HOUSE (1974) No.  6250 


RESOLVE  PROVIDING  FOR  AN  INVESTIGATION  BY  THE  JUDI- 
CIAL COUNCIL  RELATIVE  TO  FURTHER  REGULATING 
THE  CONDUCT  OF  CERTAIN  MUNICIPAL  EMPLOYEES. 

1  Resolved,   That  the  judicial  council  be  requested  to 

2  investigate  the  subject  matter  of  current  house  document 

3  numbered  6117,  relative  to  further  regulating  the  conduct 

4  of  certain  municipal  employees,  and  to  include  its  conclu- 

5  sions  and  its  recommendations,  if  any,  in  relation  thereto, 

6  together  with  drafts  of  such  legislation  as  may  be  necessary 

7  to  give  effect  to  the  same,  in  its  annual  report  for  the  cur- 

8  rent  year. 


HOUSE (1974) No.  61 17 


AN  ACT  FURTHER  REGULATING  THE  CONDUCT  OF  CERTAIN 
MUNICIPAL  EMPLOYEES. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  Paragraph  (b)  of  section   19  of  chapter  268 A  of  the 

2  General  Laws,  as  amended  by  chapter  395  of  the  acts  of 

3  1965,   is   hereby  amended   by   inserting  after   the   word 

4  "elected",  in  line  8,  the  words:  —  or  appointed. 

This  is  remedial  legislation  which  we  think  is  entirely  appro- 
priate. Under  the  existing  law  there  is  a  legitimate  exception 
made  in  the  conflict  of  interest  statute  for  elected  municipal  of- 
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ficials  (such  as  treasurers)  who  make  bank  deposits  of  municipal 
funds.  If  such  officials  make  a  disclosure  of  their  financial  inter- 
est in  the  bank  of  deposit,  there  is  no  violation  of  the  statute. 

In  many  towns  there  is  an  increasing  tendency  to  appoint  the 
town  treasurer.  The  operation  of  the  conflict  of  interest  law 
does  not  truly  depend,  in  this  instance,  on  whether  a  person  is 
appointed  or  elected.  It  is  thus  consistent  to  give  the  same 
exception  in  both  cases. 

We  recommend  this  bill. 
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